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PREFACE  TO  THIS  EDITION. 


The  text  of  the  present  translation  of  Vattel  has  been  care- 
fully compared  with  that  of  the  original  work,  in  the  first 
edition  which  appeared,  {Lon^es^  1758, 2  vol.  in  quarto,)  pub^ 
lished  at  Neuekatel;  in  that  of  Amierdam,  {Van  HarrevcU^ 
1775,  2  vol.  in  quarto,)  the  best  known  till  recently;  and  in 
that  of  M,  de  Mofftiium^  {Pam^  1839,  2  vol.  in  octavo,)  the 
last  and  best  edition.  Great  care  haa  been  taken  also  in  re> 
gard  to  the  British  decisions  cited  by  the  English  editor.  It 
wa-  (11  r)v  ered,  that  many  inaccuracies  exibtcd  in  the  citations, 
particularly  in  the  names  of  the  cases  cited,  which  have  been 
corrected  by  references  to  the  original  reports  of  the  decisions; 
and  wherever  it  appeared  that  the  notes  of  the  Enirli^^b  editor 
required  additions  to  render  the  doctrine  advanced  in  them 
clearer,  or  more  intelligible,  such  additions  have  been  made; 
care  having  been  taken  to  distinguish  the  matter  added  by 
enclosing  it  in  brackets.  The  editor  regrets  very  much  that 
the  size  of  the  volume — ^which  would  have  been  too  much  in- 
creased by  such  an  extension — did  not  permit  him  to  annex 
to  it  the  Bibliographie  choisie  et  sy st^matiqne  du  Droit  de  la 
Nature  et  des  Gen^,  et  du  Droit  Public,"  of  31.  de  HoffiHuns, 
which  is  an  excellent  guide  in  the  choice  of  Works  upon  a 
subject  much  less  attended  to  than  is  demanded  by  its  im« 
portance. 

FhOaddphia,        29, 1852. 
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ADY SBTISEMBNT 
TO  cn  BDinoH  or  a.i>.  im. 


In  nndertakuig  this  new  edition  of  Monsieur  De  Yattel's  trea- 
tise^  it  was  not  my  intention  to  give  wliat  might  strictly  be 
ealled  a  new  translation.  To  add  the  author's  valuable  notes 
ftom  the  posthumous  edition,  printed  at  Neufchatel  in  1773,— 

to  correct  some  errors  I  had  observed  in  the  former  version, — 
and  occasionally  to  amend  the  language  where  doubtful  or 
obscure, — were  the  utmost  limits  of  my  oripnnal  plan.  As  I 
proceeded,  however,  my  alterations  became  more  numerous ; 
but  whether  they  will  be  acknowledged  as  amendments,  it 
must  rest  with  the  reader  to  determine.  £ven  if  this  decision 
should  be  more  favourable  than  I  have  any  reason  to  expect^  I 
lay  no  claim  to  praise  for  my  humble  efforts,  but  shall  esteem 
myself  very  fortunate  if  I  escape  the  severity  of  censure  for 
presenting  the  work  to  the  public  in  a  state  stall  so  far  short 
of  perfection.  Conscious  of  its  defects,  I  declare,  with  ^real 
sincerity, — 

•  •  •  Veniam  pro  latide  peto,— Iradftlof  a1niiid«k 
Hon  HMtiditu  li  tibi,  bMtor,  cro. 

THE  EDITOR. 
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FBfiFAGE 

TO  THE  PIL£S£Ni:  £D1TI0N. 


1  HE  merits  and  increasing  utility  of  this  admirable  work  have 
jkotf  88  yet^  been  sufficieiitly  known,  or  justly  appreciated.  It 
has  be^  generdly  supposed  that  it  is  only  adapted  for  the 
study  of  sovemgns  and  statesmen,  and  in  that  view  certainly 
the  author's  exoellent  Preface  points  out  its  pxe^minent  im- 
portance, ^ut  it  is  of  mfkdiefy  nwn  extended  uHliit/.  It  oon- 
taius  a  practical  collection  of  t  tliicsj  principles,  and  rules  of 
conduct  to  be  o])serv-ed  and  pursued,  as  well  hy  private  indivi- 
duals as  by  states,  and  Ihe.se  of  the  utmost  practical  importance 
to  the  well-being,  happiness,  and  ultiuiate  and  [)ermaiient  ad- 
vantage and  benefit  of  all  mankind  j  and^  therefore,  ought  to 
be  studied  by  every  gentkmm  of  Uberal  edueoHony  and  by  ^cfniky 
in  whom  the  best  moral  principles  should  be  inculcated.  The 
work  should  be  familiar  in  the  Vhmrs^ieSy  and  in  every  da^ 
alx)ve  the  inferior  ranks  of  society.  And,  as  regards  lawyers^ 
it  contains  the  clearest  rules  of  construing  'private  eonirncts, 
and  respecting  the  Admiralty  and  Insurance  LaW.  Tlie  posi- 
tions of  the  author,  moi^eover,  have  been  so  sensibly  and  clearly 
supported  and  explained,  and  so  happily  illustrated  by  histo- 
rical and  other  interesting  examples,  that  the  perusal  cannot 
fail  to  entertain  as  well  as  instruct.  The  present  Editor, 
therefore,  affirms,  without  the  hazard  of  contradiction,  that 
every  one  who  has  attentively  read  this  work,  will  admit  that 
he  ban  acquired  a  knowledge  of  superior  sentiments  and  more 
important  information  than  he  ever  derived  irom  any  other 
work. 

a2  ▼ 
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"Many  years  have  elapsed  since  the  onginal  work  was  pub- 
lished, long  before  the  invaluable  decisions  of  Sir  William 
Soott^  Sir  G.  BobiiiBon,  and  Sir  John  I>}ichol,  and  other  emi- 
nent Judges  in  the  Courts  of  Admiralty,  and  Prize  and  other 

Courts ;  and  the  last  edition,  upon  which  any  care  was  be- 
stowed, wa.-i  published  in  A.  I).  1797;  jsince  which  time,  and 
especially  during  the  last  wneral  war,  many  most  iniporUini 
rules  respecting  the  Law  of  Nations  established.  The 
object  of  the  present  Editor  has^  therefore,  been  to  collect  and 
condense,  m  numerous  noiea,  the  modem  rules  and  deciaionSf  and 
to  fortify  the  positions  in  the  text  by  references  to  other  au- 
thors of  eminence,  and  by  which  he  hopes  that  this  edition 
will  be  found  of  more  practical  utilit  v.  a\  ithout  interfering  with 
the  text,  or  materially  increasing  it.s  .^ize. 

The  Editor  had  proposed  to  form  an  Index,  so  as  to  render 
the  work  more  readily  accessible ;  but,  in  lhat  desire,  he  has 
been  ovemiled  by  the  publishers,  who  think  that  the  exceed- 
ingly full  Analytical  Table  of  Ccmtents  following  the  Preface, 
and  naming  the  pages  where  each  position  is  to  be  found,  are 
sufficient,  without  mcreasmg  the  bulk  of  the  work,  und,  con- 
sequently, the  expense.  The  Editor  hopes  that  the  student 
who  may  examine  his  numerous  notes  will  not  think  that  he 
has  wasted  time. 

J.  CHiTTY. 

Chanben,  (J,  Chancery  Lmm, 
NotembeTf  1833. 
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PEEFACE. 


The  Law  of  Nations,  tliough  so  noble  and  important  a  subject,  haa 
not,  liitliorto,  hoen  treated  of  with  all  the  care  it  deserves.  Hv-  I'vonter 
part  of  mankind  have,  therefore,  only  a  vague,  a  vcrv  incomplete,  and 
often  even  a  false  notion  of  it.  The  generality  of  writers,  and  even 
celebrated  author^,  almost  exclusively  confine  the  name  of  "  Law  of 
Nations"  to  certain  maxims  and  treatises  reoognised  among  nations,  and 
which  the  mutoal  consent  of  the  parties  has  rendered  obligatory  on 
them.  This  is  confining  within  very  narrow  hounds  a  law  bo  extensive 
in  its  own  nature,  and  in  which  the  whole  human  race  are  so  intimately 
concerned ;  it  is,  at  the  same  time,  a  degradation  of  that  law,  in  conse- 
quence of  a  misconception  of  its  real  origin. 

There  certainly  exists  a  natural  law  of  nations,  ^^ince  the  obligations 
of  the  law  of  nature  are  no  less  binding  on  states,  on  men  united  in 
political  society,  than  on  individuals.  Bnt,  to  acquire  an  exact  know- 
ledge of  that  law,  it  is  not  sufficient  to  know  what  the  law  of  nature 
prescribes  to  the  individuals  of  the  hnman  race.  The  application  of 
a  rule  to  various  subjects,  can  no  otherwise  be  made  than  in  a  manner 
agrccalile  to  tlie  nature  of  each  subject.  Hence,  it  follows,  that  the 
natural  law  of  nations  is  a  particular  science,  consisting  in  a  just  and 
rational  application  of  the  law  of  nature  to  the  affairs  and  conduct  of 
nations  or  sovereigus.  All  treatises,  therefore,  in  which  the  law  of 
nations  is  blended  and  confounded  with  the  ordinary  Iaw  of  nature,  are 
incapable  of  conyeying  a  distinct  idea,  or  a  substantial  knowledge  of 
the  sacred  law  of  nations. 

The  Homans  oflen  confounded  the  law  of  nations  with  the  law  of  nature, 
giving  the  name  of  "the  law  of  nations"  {Jm  Gentium)  to  the  la^-  of 
nature,  iia  being  generally  acknowledged  and  adopted  by  all  civiliz(  1 
nations.*  The  definitions  given  by  the  emperor  Justinian,  of  the  law 
of  nature,  the  law  of  nations,  and  the  civil  law,  are  well  known.  The 
law  of  nature,"  says  he,  "  is  that  which  nature  teaches  to  aU  aidmals"  :t 
thus  he  defines  the  natural  law  in  its  most  extennye  sense,  not  that 
natural  law  which  is  peculiar  to  man,  and  which  is  derived  as  well  firom 
his  rational  as  from  his  animal  nature.  "  The  civil  law,"  that  emperor 
adds,  "  is  that  which  each  nation  has  established  for  herself,  and  which 
j)cculiarly  belongs  to  each  state  or  civil  society.  And  that  law,  which  na- 

*  N«qv«  rw>  lio«  loliiin  malvft,  U  Ml*  jar*  f  Jni  Mtunla  ai^  qoio4  Mian  oamla  aat* 
HmHim,^  Ci«ei« d» 000. lib. UL  «^ maUftAmtL  liutiL lib. L  ttk X 
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taral  reaaon  Kae  established  among  all  mankind,  and  which  is  equallj  ob- 
senred  by  all  people,  is  called  the  law  of  nations^  as  being  law*  whicn  all 
nations  follow.*  In  the  sacoeeding  paragraph,  the  emperor  seems  to  ap- 
proach nearer  to  the  sense  we  at  present  give  to  that  term.  "  The  law  of 

natinn«,"  lie,  "is  common  to  the  whole  human  race.  The  exigencies 
and  necessities  of  mankind  have  induced  all  nations  to  lay  down  and  adopt 
certain  rules  of  right.  For  wars  have  ariBcn,  and  produced  captivity 
and  Bcrvitude,  which  are  contrary  to  the  law  of  nature ;  since,  by  the 
law  of  nature,  all  men  were  originally  bom  free."t  from  what  he 
adds, — ^that  almost  all  kinds  of  contracts,  those  of  buying  and  selling, 
of  hire,  partnership,  trust,  and  an  infinite  number  of  others,  pwe  their 
origin  to  that  law  of  nations, — it  plainly  appears  to  have  been  Justinian's 
idea,  that,  according  to  the  situations  and  circumctnnoes  in  which  men 
were  placed,  right  reason  haa  dictated  to  them  certain  maxims  of  equity, 
80  founded  on  the  nature  of  thing?,  that  they  have  heeu  universally 
acknowledged  and  adopted.  Still  this  in  nothing  more  than  the  law  of 
nature,  which  is  equally  applicable  to  all  mankind. 

The  Romans,  howe?er,  acknowledged  a  law  whose  obligations  are 
reciprocally  binding  on  nations:  and  to  that  law  thej  referred  the  right 
of  tfnbassies.  They  had  also  their  fecial  law,  which  was  nothing  more 
than  the  law  of  nations  in  its  particular  relation  to  public  treaties?,  and 
especially  to  war.  The  frrinlfs  were  the  interpreters,  the  guardians^ 
and,  in  a  manner,  the  priest  <  of  the  public  faith.f 

The  moderns  are  generuiiy  agreed  in  restricting  the  appellation  of 
*<the  law  of  nations  to  that  system  of  right  and  justice  which  ought 
to  prevail  between  nations  or  sovereign  states.  They  differ  only  in  the 
ideas  they  entertain  of  the  origin  whence  that  system  arose,  and  of  the 
foundations  upon  which  it  rests.  The  celebrated  Grotius  understands 
it  to  be  a  system  established  by  tho  common  consent  of  nations :  and 
he  thus  distinguishes  it  from  the  law  of  nature:  "When  several  persons, 
at  difierent  times,  and  in' various  places,  maintain  the  same  thing  as 
certain,  Buch  coincidence  of  sentiment  muiit  be  attributed  to  some  gene- 
ral cause.  Now,  in  the  questions  before  us,  that  cause  must  necessarily 
be  one  or  the  other  of  these  two— either  a  just  consequence  drawn 
from  natural  principles,  or  a  uniTcrsal  consent.  The  former  discovers 
to  us  the  law  of  nature,  and  the  latter  the  law  of  nations. "§ 

That  great  man,  as  appears  from  many  passages  in  his  excellent 
work,      a  glimpse  of  the  truth:  but  as  he  had  the  task  of  extracting 

*  Qnnd  qaiKque  popnliu  ip«>e  tibi  joj  eon-  tarali  jaii  oontrariffi.     Jure  eaim  natarali 

tUtait,  id  ipisiiu  proprium  civitAtia  eat,  roes-  omnes  hominca  ab  initio  liberi  iiMoebtttitar. 

Uaqn  Jn*  <ivii«^  qfiuMl  joa  proprinm  Ipaiiu  Jd.  §  2. 

clritatl'  :  qnod  vom  nntrrnlis  ratio  inter  "m-  *  Fffiafm,  qwxl  fitl-A  pnWiom  inter  popnloR 
nea  bominea  constitnit,  id  apud  omnea  per-  pncemut:  nnm  per  hos  fiebat  nt  Jostom  oon- 
wqvft  eutodUnr,  vooMlur^  Joj  gnttani,  qa»-  olpweiur  Mlqm  (et  ind*  d«flltniB)»  «i  nt  te- 
ni  f|iiff  jnrtmiriTllff  ttf  T********  LuttblibiL  dcro  fl<lof<  pnci;' c<<ii)<titii<'rotiir.  Ex  hia  mitte- 
UU  ii>  g  L  baat,  antequam  conciperetur,  qui  res  repe(»- 
f  Jxu  autem  gentiom  omii  livBMao  g«nert  rent :  ct  per  hoi  etUun  oimo  fit  ftedna.  Yam 
oommune  oat;  nam  ram  aiig^nte  «t  Iraiiiaida  de  Ling.  Lat.  lib.  ir. 

n<M^>!«<}itatibu$i,  gontcs  hutnantc  jnm  qn?(pdsm       3  ^<  J"''         ^'  Pari-.  tranFlated  by  Bm 

aibi  oonatHaenint.   Bella  eteQim  orta  aunt,  et  l>eyrac  :  rruiiuxuuu-^  I>k>coujrM,  |  41. 
«iptMtalN  tMvH*    Mrrltata^  qm  tut  u- 
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from  the  rude  ore,  as  it  were,  and  reducing  into  regular  shape  and 
form,  a  new  and  important  sabject,  whieh  had  been  much  negleeted 
before  his  time,  it  is  not  anrpriaing  that,  having  his  mind  bmrthened 

"with  an  immense  varie^  of  objects,aQd  with  a  numberless  trsJn  of  quo- 
tations, which  formed  a  part  of  his  plan,  he  could  not  always  acquire 
those  distinct  ideas  so  necessary  in  the  sciences.  Persuaded  tluit  na- 
tions, or  sovereign  powers,  are  subject  to  the  authority  of  tlio  law  of  na- 
ture, the  observance  of  which  he  so  frequently  roeomraends  to  them,  that 
learned  man,  iu  fact,  acknowledged  a  natural  law  of  nations,  which  he 
somewhere  cidls  the  internal  law  of  nations:  and,  perhaps,  it  will  appear 
that  the  only  difference  between  him  and  ns  lies  in  the  terms.  Bat  we 
have  already  observed,  that,  in  order  to  form  this  natural  law  of  na- 
tions, it  is  not  sufficient  simply  to  apply  to  nations  what  the  law  of  na- 
ture decides  with  respect  to  individuals.  And,  besides,  Grotius,  by  his 
very  distinction,  and  by  exclusively  appropriating  the  name  of  "the 
law  of  nations"  to  those  mrixims  which  have  been  established  by  the 
common  consent  of  mankind,  seems  to  intimate  that  sovereigns,  in 
their  transactions  witii  each  other,  caouuL  insist  on  the  observance  of  any 
bat  those  last-mentioned  maxims,  reserving  the  mtemal  law  for  the 
direction  of  their  own  consoiences.  If,  settmg'  oat  with  the  idea  that 
political  societies  or  nations  live,  with  respect  to  each  other,  in  a 
reciprocal  independence,  in  the  state  of  nature,  and  that,  as  political 
bodies,  they  are  subject  to  the  natural  law,  Grotius  had,  moreover,  con- 
siderf'il  th;it  the  law  must  be  nppHed  to  these  now  subjects  in  a  mnnrifT 
suitable  to  tlieir  nature,  that  judicious  author  wualil  easily  have  iii.-^co- 
Tered  that  the  natural  law  of  nations  is  a  particular  science;  that  it 
produces  between  nations  even  an  external  obligation  wholly  indepen- 
dent of  their  will;  and  that  the  common  consent  of  mankmd  is  only 
the  foandation  and  sonroe  of  a  particolar  kind  of  law,  called  the  .^9^ 
hitrary  Law  ofNiOinu, 

fiobbes,  in  whose  work  we  discover  the  hand  of  a  master,  notwithstand- 
ing his  paradoxes  and  detestable  maxims, — Hobbes  was,  I  believe,  the 
first  who  gave  n  distinct,  though  imperfect  idea,  of  the  law  of  nations. 
He  dividcii  the  iaiv  of  nature  into  that  of  inan^  and  that  of  states:  and 
the  latter  is,  according  to  him,  what  wc  usually  call  ilic*  law  of  nations. 
"  The  maxims,"  he  adds,  "  of  each  of  these  laws  are  precisely  the  same: 
bnt  as  states,  once  established,  assume  personal  j  r<  parties,  that  which 
is  termed  the  natural  law,  when  we  speak  of  the  duties  of  individuals, 
is  called  the  law  of  nations  when  applied  to  whole  nations  or  states."* 
This  author  has  well  observed,  that  the  law  of  nations  is  the  law  of  na- 
ture applied  to  states  or  nations.  But  we  shall  see,  in  the  course  of  this 
work,  that  he  was  mistaken  in  the  idea  that  the  law  of  nature  docs  not 
suffer  any  necessary  change  in  that  application,  an  idea,  from  which 


♦  Ruraus  {ltx)naturalu  dividi  potest  la  prietates  homuium  peisonalcs,  lex  qunm,  lo- 

naturatem  tiomtniim,  qute  sola  obtfaiiiit  did  qiMDte*     bdmimiiD  litigtilonuB  uttuAOf  na» 

Ta-x  Natvr(r,  et  nntura!cm  rirU atttmf  qnm  did  /f/r(//rm  diohmis,  niiplicata  totiacivitatibuR.  nn- 

potest  Lex  Gfn/ium,  vuigo  autem  Jus  Gtntium  Uonibiut,  sire  gcntibus,  vocatur  Jtu  Gmiimif 

appellalar.  Pnao^teutriiMqiie  e*deoi  nuit:  De  drc^  «.  ziv.  §  4. 
9bX  quia  cWtalM  temd  iintitm»  indututf  pnv 
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he  concluded  that  the  maxims  of  the  law  of  nature  and  those  of  tlie 
law  of  nations  are  precisely  the  same. 

Poffendorf  deobures  that  be  nnrMenredly  sabaeribes  to  this  opimon 
espoused  b^  Hobbee**  He  baa  not,  tberefore,  separately  treated  of  tbe 
law  of  nations,  but  liaa  eTerjwbeie  blended  it  with  the  law  of  nature, 
properly  so  esUed. 

Barbeyrac,  who  performed  the  office  of  translator  and  commentator 
to  Grotius  and  Puffendorf,  has  approached  much  nearer  to  the  true  idea 
of  the  law  of  nations.  Though  the  work  is  in  everybody's  hands,  I 
shall  here,  for  the  reader's  convenience,  transcril)e  one  of  that  learned 
translator's  notes  on  Grotius's  Law  of  War  and  Pcace.f  "  I  acknow- 
ledge," says  he,  *Uhat  there  are  laws  common  to  all  nations — things 
wbioh  all  nations  ou^ht  to  practise  towards  eacb  otber:  and  if  people 
cboose  to  call  these  w  law  of  nations,  tbey  may  do  so  with  great  pro- 
priety. But,  setting  aside  the  consideration  that  the  consent  of  man- 
Kind  is  not  the  basis  of  the  obligation  by  which  we  are  bound  to  observe 
those  laws,  and  that  it  cannot  even  possibly  take  place  in  this  instance — 
the  principles  and  the  rules  of  such  a  law  are,  in  fact,  the  same  as  these 
of  the  law  of  nature,  proporly  so  called ;  the  only  difference  consisting 
in  the  mode  of  their  application,  "^liich  inaj  be  somewhat  varied,  on 
account  of  the  difference  that  sometimes  happens  in  the  manner  in  which 
nations  settle  their  affairs  with  each  otber. ' 

It  did  not  escape  tbe  notice  of  tbe  author  we  baye  jnst  quoted,  that 
tbe  rules  and  decisions  of  tbe  law  of  nature  cannot  be  purely  and  simply 
applied  to  sovereign  states,  and  tbat  tbey  must  necessarily  underco 
some  modifications  in  order  to  accommodate  tbem  to  the  nature  of  the 
new  subjects  to  which  they  are  applied.  But  it  does  not  appear  that 
he  discovered  the  full  extent  of  this  idea,  since  he  seems  not  to  approve 
of  the  mode  of  treating  the  law  of  nations  separately  from  the  law  of 
nature  as  relating  to  individuals.  lie  only  commends  Bu(h\}iis"i>  method, 
saying,  -iL  was  right  in  that  author  to  point  out,J  after  each  article 
of  tbe  law  of  nature,  the  application  which  may  be  made  of  it  to  nations 
in  tbeir  mutual  relations  to  eacb  other,  so  far,  at  least,  as  bis  plan  per- 
mitted or  required  that  he  should  do  tbis/'f  Here  Barbeyrac  made  one 
step,  atleast,  in  tbe  right  track :  but  it  required  more  profound  reflec- 
tion, and  more  extensive  views,  in  order  to  conceive  tbe  idea  of  a  sys- 
tem of  natural  law  of  nations,  which  should  claim  the  obedience  of 
states  and  sovereigns,  to  perceive  the  utility  of  such  a  work,  and  espe- 
cially to  be  the  first  to  execute  it. 

This  glory  was  reserved  ft^r  the  Baron  do  Wolf.  That  great  philoso- 
pher saw  that  the  law  of  natare  could  not,  wiLh  such  modifications  as 
the  nature  of  tbe  subjects  required,  and  wi^b  suffioisnt  precision,  clear* 
ness,  and  solidity,  be  applied  to  incorporated  nations,  or  states,  without 
tbe  assistance  of  those  general  principles  and  leading  ideas  by  which 


*  Paffendorf's  Law  of  Nstam  tad  NsllOBi^  §  Note  2  on  Puffendorf Law  of  NoteM 
book  u.  chap.  iii.  ^  2.1.  and  Nations,  book  ii.  cluii).      g  23.    I  hnvf 

f  Book  L  chap.  i.  g  14,  not«  3.  not  boen  able  to  procure  Budteus's  workt 

I  b  bil  SUmente  PhUoa.  FrMi  fhnn  irlii«1i  I  mipeel  Hurt  Baibeyne  detlrtd 

thii  idM  of  tlw  Iaw  of  NatloBt. 
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the  application  is  to  "hp  rlirooted ;  that  it  is  by  those  principles  alone  we 
are  enabled  evidently  to  dcmunsirate  that  the  decisions  of  the  law  of 
nature,  respecting  individuals,  must,  pur8uant  to  the  intentions  of  that 
Tcnr  laW)  be  changed  and  modified  in  their  application  to  Btates  and 
political  societies,  and  thos  to  form  a  natural  and  necessary  lair  of  na- 
tions whence  lie  concluded,  that  it  was  proper  to  form  a  distinct 
system  of  the  law  of  nations,  a  task  whi  li  he  has  happily  executed. 
But  it  is  just  that  we  should  hear  what  Wolf  himself  says  in  his  Pre- 
face. 

" Nations, "t  says  he,  "do  not,  in  their  mutual  relations  to  each 
other,  acknowledge  any  other  law  than  that  which  Nature  herjjcU'  has 
established.  Perhaps,  therefore,  it  may  appear  superfluous  to  give  a 
trci)>tise  on  the  law  of  nations,  as  distinct  from  the  law  of  nature.  But 
those  who  entertain  this  idea  haye  not  snffioienily  studied  the  subject. 
ITations,  it  is  true,  can  only  be  considered  as  so  many  indindual  per- 
sons living  together  in  the  state  of  nature ;  and,  for  tiiat  reason,  we 
must  apply  to  them  all  the  duties  and  rights  which  nature  prescribes 
and  attributes  to  men  in  general,  as  being  naturally  born  free,  and  bound 
to  each  other  by  no  ties  but  those  of  nature  alone.  The  law  which 
arises  from  this  application,  and  the  obligations  resulting  from  it,  pro- 
ceed from  that  immuiable  law  founded  on  the  nature  of  man;  and  thus 
the  law  of  nations  certainly  belongs  to  the  law  of  nature :  it  is,  there- 
fore, on  account  of  its  origin,  called  the  natural^  and,  by  reason  of  its 
obligatory  force,  the  neeetiory  law  of  nations.  That  law  is  common  to 
aU  nations;  and  if  any  one  of  them  does  not  respect  it  in  her  actions, 
she  violates  the  common  rights  of  all  the  others. 

"But  nations  or  sovereign  states  being  moral  persons,  and  the  sub- 
jects of  the  obligations  and  rights  resulting,  in  virtue  of  the  law  of  na- 
ture, from  the  act  of  association  which  has  formed  the  political  body, 
the  nature  and  essence  of  these  moral  persons  necessarily  differ,  in  many 
respects,  from  the  nature  and  essence  of  the  physical  individuals,  or 
men,  of  whom  they  are  composed.  When,  therefore,  we  would  apply 
to  nations  the  duties  which  the  law  of  nature  prescribes  to  individual 
man,  and  the  rights  it  confers  on  him  in  order  to  enable  him  to  fulfil  his 
duties,  since  those  rights  and  those  duties  can  be  no  other  than  "wliat 
are  consistent  with  the  nature  of  their  subjects,  they  must,  in  their  ap- 
plication, necessarily  undergo  a  change  suitable  to  the  new  subjects 
to  which  they  are  applied.    Thus,  we  see  that  the  law  of  nations  does 


*  If  it  were  nat  more  advisable  for  the  fouudeU  on  the  nature  of  man,  so  the  natural 

nke  of  hnnitff  of  tvoidins  repetitkmi,  tDd  hiw  of  nstiom  it  th«  natnnl  l«iw  of  poUtieil 

takiug  advantatje  of  the  ideas  already  fi:>rmed  societies,  and  l()uiiJrd  on  tlie  nature  ot 
and  eatabliahed  in  the  oiinds  of  men, — those  societies.    But  as  the  result  of  either 

for  all  tfiflse  TMaons,  it  were  not  mam  oonve-  mode  is  ultimately  the  same,  I  have,  in  preferw 

nient  to  presuppose,  in  this  instanoa^  a  know*  ence,  adopted  the  more  compendious  one, 

ledge  of  thf  nrdinnry  Inw  of  nature,  and  on  As  thp  law  of  nature  liaf  alrer^lv  hren  treated 

tint  ground  to  umiertukc  the  task  of  applying  of  in  an  ample  and  satis&ctory  manner,  tho 

it  to  •OTomgn  states,— h  would,  iulMd  of  ■hoitMt  way  »  dmply  to  mako  •  n^onil 

■peaking  of  Fin  li  application,  be  more  accurate  application  of  it  to  nations, 
la  say,  that,  as  the  law  of  nature,  properly  so      f  A  nation  here  means  a  sovereign  atata^ 

called,  is  iIm  aaliml  bnr  gf  indifMaata  anl  anbid^endaiit  political  society. 
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not,  in  evory  particular,  remain  the  same  as  the  law  of  nature,  regu- 
lating the  actions  of  individuals.  Why  may  it  not,  therefore,  be  sepa- 
rately treated  of,  aa  a  law  pejuiiar  to  nations?" 

Being  myself  eoniineed  of  the  ntililj  of  siieh  a  vork,  I  impatientlT 
waited  for  Monsieur  Wolfs  prodnetioni  and,  as  soon  as  it  appeared^ 
formed  the  design  of  facilitating,  for  the  advantage  of  a  greater  nuu^ber 
of  readers,  the  knowledge  of  the  luminous  ideas  which  it  contains.  The 
treatise  of  the  philosopher  of  Ilall  on  the  law  of  nations  is  dependent  on 
nil  those  of  the  same  author  on  philosophy  and  the  law  of  nature.  In 
order  to  read  and  understand  it,  it  is  necessary  to  have  |  reviously  stu- 
died sixteen  or  be venteen  quarto  volumes  which  precede  it.  Besides,  it 
is  written  in  the  manner  and  even  in  the  formal  method  of  geometrical 
works.  These  oirenmstances  present  obstacles  which  render  it  nearly 
useless  to  those  very  persons  in  whom  the  knowledge  and  taste  of  the  true 
principles  of  the  law  of  nations  are  most  important  and  most  desirable. 
At  first,  I  thought  that  I  should  have  had  nothing  farther  to  do  than 
to  detach  this  treatise  from  the  entire  system,  by  rendering  it  indepen- 
dent of  evn  V  til  in  2  Monsieur  Wolf  had  said  before,  and  to  give  it  a  new 
form,  more  agreeabie,  and  better  calculated  to  insure  it  a  reception  in 
the  polite  world.  With  that  view,  1  made  some  attempts;  but  1  soon 
found,  that  if  I  indulged  the  expectation  of  procuring  readers  among 
that  class  of  persons  for  whom  I  intended  to  write,  and  of  rendering  i  ly 
efforts  beneficial  to  mankind,  it  was  necessary  that  I  should  form  a  very 
different  work  from  that  which  lay  before  me,  and  undertake  to  furnish 
an  original  production.  The  method  followed  by  Monsieur  Wolf  has 
had  the  effect  of  rendering  his  work  dry,  and  in  many  rc^pectH  inro>iv 
plete.  The  different  subjects  are  scattered  through  it  in  a  mariner  iliat 
is  extremely  fatiguing  to  the  attention:  and,  as  the  author  had,  in  his 
"Law  of  Isature,  '  treated  of  universal  public  law,  he  frequently  con- 
tents himself  with  a  bare  reference  to  his  former  production,  when,  in 
handling  the  law  of  nations,  he  speaks  of  the  duties  of  a  nation 
towardsnerself. 

From  Monsieur  Wolfs  treatise,  therefore^  I  have  only  borrowed 

whatever  appeared  most  worthy  of  attention,  especially  the  definitions 
and  general  principles;  but  I  have  been  careful  in  selecting  what  I 
drew'from  that  source,  and  have  accommodated  to  my  own  plan  the  ma- 
terials with  which  he  furnished  me.  Those  who  have  read  Monsieur 
Wolfs  treatises  on  the  law  of  nature  and  the  law  ui  nations,  will  see 
what  advantage  I  have  made  of  them.  Had  I  everywhere  pointed  out 
what  I  have  borrowed,  my  pages  would  be  crowded  with  quotations 
«M|ually  useless  and  disagreeable  to  the  reader.  It  is  better  to  acknow^ 
ledge  here,  once  for  all,  the  obligations  I  am  under  to  that  great  master. 
Although  my  work  be  very  different  from  his,  (as  will  appear  to  those 
who  are  willing  to  take  the  trouble  of  making  the  comparison,)  I  confess 
that  I  should  never  have  had  the  courage  to  launch  into  so  extensive 
a  field,  if  the  celebrated  philosopher  of  Hall  had  not  preceded  my  steps, 
and  held  forth  a  torch  to  guide  me  on  my  way. 

Sometimes,  however,  I  bive  ventured  to  deviate  from  the  |^ath  which 
he  had  pointed  out|  and  adopted  sentiments  opposite  to  his.  I  will 
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here  quote  a  few  instances.  Monsieur  Wolf,  influenced,  perhaps,  by 
the  example  of  numerous  other  writers,  has  devoted  several  sections* 
to  the  express  purpose  of  treating  of  the  uatui  c  of  patrimonial  kingdoms, 
withont  rejecting  or  reetifyins  that  id«a  80  degrading  to  hnman  kind. 
I  do  not  even  admit  of  sntm  a  denomination,  which  I  think  equally 
shocking,  improper^  and  dangerous,  both  in  its  effects,  and  in  the  im- 
pressions it  may  give  to  BOYereigns:  and  in  this,  I  flatter  myself  I  shall 
obtain  the  suffrage  of  every  man  who  possesses  the  smallest  spark  of 
reason  and  sentiment,  in  short,  of  every  true  citizen. 

Monsieur  Wolf  determines  (Jus  Gent.  §  878)  that  it  is  naturally  law- 
ful to  make  use  of  poisoned  weapons  in  war.  I  am  shocked  at  sucli  a 
decision,  and  sorry  to  find  it  in  the  work  of  so  great  a  man.  Happily 
for  the  human  race,  it  is  not  difficult  to  proTe  the  contrary,  eren  from 
Monsieur  Wolfs  own  principles.  What  I  hare  said  on  this  subject  may 
oe  seen  in  Book  lU.  §  156« 

In  the  very  outset  of  my  work,  it  will  be  found  that  I  differ  entirely 
from  Monsieur  Wolf  in  the  manner  of  establishing  the  foundations  of 
that  species  of  law  of  nations  which  we  call  vobintari/.  Monsieur  Wolf 
deduces  it  from  the  idea  of  a  great  republic  [civitatis  maxima')  instituted 
by  nature  herself,  aud  of  which  all  nations  of  the  world  are  members. 
According  to  him,  the  vehtntary  law  of  nations  is,  as  it  were,  the  civil 
law  of  that  great  republic*  This  idea  does  not  satisfy  me;  nor  do  I 
think  til  n  tion  of  such  a  republic  either  admissible  in  itself,  or  capa- 
ble of  affording  sufficiently  solid  grounds  on  which  to  build  the  rules  of 
the  universal  law  of  nations,  which  shall  necessarily  claim  the  obedient 
acquiescence  of  sovereign  states.  I  acknowledge  no  other  natural  so- 
ciety between  nations  than  that  which  nature  has  established  between 
maiikiud  in  general.  It  is  esiieiitial  to  every  civil  society  [civitati)  tha^ 
each  member  have  resigned  a  part  of  his  n-^ui  to  the  body  of  the  society, 
and  that  there  exist  in  it  an  authority  capable  of  commanding  all  the 
members,  of  giving  them  laws,  and  of  compelling  those  who  should  re- 
fuse to  obey*  Nothing  of  this  kind  can  be  conceived  or  supposed  to 
subsist  between  nations.  Each  sovereign  state  claims,  and  actually  pos- 
sesses an  absolute  independence  on  aU  tne  others.  They  are  all,  accord- 
ing to  Monsieur  Wolf  himself,  to  be  considered  as  so  many  individuals 
w  ho  live  together  in  the  state  of  nature,  an  I  \vLo  acknowledge  no  other 
laws  but  those  of  uatuie,  or  of  her  Great  Author.  Kow,  although 
nature  has  indeed  established  a  general  societj  between  mankind, 
by  creating  them  subject  to  such  wants  as  render  the  assistance  of  their 
fellow  creatures  indispensably  necessary  to  enable  them  to  live  in  a 
manner  suitable  to  men,  yet  she  has  not  imposed  on  them  any  parti- 
cular obligation  to  unite  in  civil  society,  properly  so  called:  and  if  they 
all  obeyed  the  injunctions  of  th:it  good  parent,  their  subjection  to  the 
restraints  of  civil  society  w  uld  be  unnecessary.  It  is  true,  that  as 
there  docs  not  exist  in  mankind  a  disposition  voluntarily  to  observe 
towards  each  other  the  rules  of  the  law  of  nature,  they  have  had  re- 
course to  a  political  association,  as  the  only  adequate  remedy  against 
the  depravity  of  the  minority — ^the  only  means  of  securing  the  condition 

•  fai  tb«  YlHtb  p«t  of  hb  Law  of  Miton^  and  in  bia  Lawof  Notioai. 
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of  the  good,  and  repressing  the  wicked :  and  the  law  of  nature  itself 
approves  of  this  establishment.  But  it  is  easy  to  perceive  that  the  civic 
association  ia  very  far  from  being  equally  neceasary  between  nations, 
as  it  was  between  indiTidnals*  We  cannot,  therefore,  say,  that  natore 
equally  recommends  it,  much  less  that  eho  has  prescribed  it.  Indivi- 
duals are  so  oonstitntc  1,  and  are  capable  of  doing  so  little  by  themselres, 
that  they  can  scarcely  subsist  without  the  aid  and  the  laws  of  civil  society 
T?nt.  ns  soon  n  considerable  number  of  them  have  united  under  the 
same  government,  they  bocomo  ablo  to  supply  most  of  their  wants  ;  and 
the  assistance  of  other  political  societies  is  not  so  necessary  to  them  as 
that  of  individuals  is  to  an  individual.  These  societies  have  still,  it  is 
true,  powerful  motives  for  carrying  on  a  communication  and  commerce 
with  each  other ;  and  it  is  even  their  duty  to  do  it ;  since  no  man  cao^ 
withoat  good  reasons,  refuse  assistance  to  another  man.  Bat  the  law 
of  natnre  may  snffice  to  regulate  this  commerce,  and  this  oorresnondence. 
States  conduct  tbemselTCS  in  a  different  manner  from  indiTianals.  It 
is  not  usually  the  caprice  or  blind  impetuosity  of  a  single  person  that 
forms  the  resolutions  and  (lotormines  the  measures  of  the  public:  they 
arc  carried  on  witli  more  deliberation  and  circumspectiou :  and,  on  dif- 
ficult or  important  occasions,  arrangements  are  made  and  regulations 
established  by  means  of  treaties.  To  this  we  may  add,  that  independ- 
ence is  even  necessary  to  each  state,  in  order  to  enable  her  properly 
to  discharge  the  dnties  she  owes  to  herself  and  to  her  dtisens,  and  to 
eovem  herself  in  the  manner  best  soited  to  her  circumstances.  It  is^ 
therefore,  sufficient  (as  I  have  already  said)  that  nations  should  conform 
to  what  ia  required  of  them  by  the  natural  and  general  society  esta* 
lished  between  all  mankind. 

But,  says  Monsieur  Wolf,  a  rigid  adherence  to  the  law  of  nature 
C5mnot  always  prevail  in  that  commerce  and  society  of  nations  ;  it  must 
undergo  various  uiodifications,  which  can  only  bo  deduced  from  this 
idea  of  a  kind  of  great  republic  of  nations,  whose  laws,  dictated  by 
sound  reason,  and  founded  on  necessity,  shall  regulate  the  alterations 
to  be  made  in  the  natural  and  necessary  law  of  nations,  as  the  civfl  laws 
of  a  particular  state  determine  what  modifications  shall  take  place  in 
the  natural  law  of  individuals*  I  do  not  perceive  the  neoessify  of  this 
consequence ;  and  I  flatter  myself  that  I  shall,  in  the  course  of  this 
work,  he  able  to  prove,  that  all  the  modifications,  all  the  restrictions, — 
in  a  word,  all  the  alterations  which  the  rigour  of  the  natural  law  must 
be  made  to  uuder<j;o  in  the  aflfairs  of  nations,  and  IVoin  which  the  volun- 
tary law  of  nations  is  formed, — to  prove,  I  say,  that  all  these  alterations 
are  deducible  from  the  natural  liberty  of  nations,  from  the  attention  due 
to  their  common  safety,  from  the  nature  of  their  mutual  correspondence, 
their  reciprocal  duties,  and  the  distinctions  of  their  various  rights,  in- 
ternal and  external,  perfect  and  imperfect, — by  a  mode  of  reasoning 
nearly  similar  to  that  which  Monsieur  Wolf  has  pursued,  with  respect 
to  individuals,  in  his  treatise  on  the  law  of  nature. 

In  that  treatise  it  is  made  to  appear  that  the  rules  \vlii(  li,  in  conse- 
quence of  the  natural  liberty  of  mankind,  must  bo  admitted  in  ques- 
tions of  external  riglit,  do  not  cancel  the  obligation  which  the  internal 
right  impoat'ia  uu  the  conscience  of  each  individual.  It  is  easy  to  appl^ 
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tlu8  doetrme  to  nations,  and,  by  oirefollj  drawing  iSbe  line  of  diatmc* 
tion  between  the  internal  and  external  right — between  the  necessary 
and  the  voluntary  law  of  nations — to  tcacli  them  not  to  indulge  thom- 
selves  in  the  commission  of  every  act  which  they  may  do  with  impunity, 
unless  it  be  approved  by  the  immutable  laws  of  justice  and  the  voice 
of  conscience. 

Since  nations,  in  their  transactions  with  each  other,  are  eijually  bound 
to  admit  those  exceptions  to,  and  those  modifications  of,  the  rigonr  of 
the  neoessary  kw,  whether  they  be  deduced  from  the  idea  of  a  great 
r(  pu'  Iic  of  wliich  all  nations  are  supposed  to  be  the  members,  or  derived 
from  the  sonroe  from  whence  I  prc^iose  to  draw  them, — there  can  ho 
reason  why  the  system  which  thence  results  shouM  not  he  caHed  the 
Voluntary/  Law  of  nations,  in  contradistinction  to  the  iieccssan/,  inter- 
nal, and  consciential  law.  Names  are  of  very  little  consequence :  but 
it  h  of  considerable  importance  carefully  to  distinguish  these  two  kinds 
of  law,  in  order  that  we  may  never  confound  what  is  just  and  good  in 
itself,  widi  what  is  only  tolerated  throngh  neoeauty. 

The  necessary  and  the  Tolontary  laws  of  nations  are  therefore  both 
established  by  nature,  but  each  in  a  different  manner:  the  former,  as  a 
sacred  law  which  nations  and  sovereigns  are  bound  to  respect  and  follow 
in  all  their  actions  ;  the  latter,  as  a  rule  which  the  general  welfare  and 
Bufety  oblige  them  to  admit  in  their  transactions  with  eacli  other.  The 
necessary  law  immediately  proceeds  from  nature  :  and  that  common  mo- 
ther of  mankind  recommends  the  observance  of  the  voluntary  law  of 
natk>nsy  in  oonaidi«ation  of  the  state  in  which  nations  stand  with  respect 
to  each  other,  and  for  the  advantage  of  theb  affairs.  This  double  law, 
founded  on  certain  and  inyariable  principles,  is  susceptible  of  demon* 
BtratioDy  and  will  constitute  the  principal  subject  of  this  work. 

There  is  another  kind  of  law  of  nations,  which  authors  call  arht- 
trarif,  because  it  proceeds  from  the  will  or  consent  of  nations.  States, 
as  well  as  individuals,  may  acquire  rights  and  contract  ol»1i)'atioiis,  hy 
express  engagements,  by  compact  and  treaties;  hence  rebuli>  a  conven- 
tional law  of  nations,  peculiar  to  the  contracting  powers.  Nations  may 
also  bind  themselres  oy  their  taeH  oonsent:  upon  this  ground  rest  afi 
those  reflations  which  custom  has  introduced  between  different  states, 
and  whiSi  constitute  the  usage  of  nations^  or  the  law  of  nations  founded 
on  custom.  It  is  evident  that  this  law  cannot  impose  any  obligation 
except  on  those  particular  nations  who  have,  b^  long  use,  given  their 
sanction  to  its  maxims :  it  is  a  peculiar  law,  and  limited  in  its  operations, 
as  the  conventional  law  ;  botji  the  one  and  the  >  ilirr  derive  all  their  obli- 
gatory force  from  that  maxim  of  the  natural  law  which  makes  it  the  duty 
of  nations  to  fulfil  their  engagements,  whether  express  or  taeit.  The  same 
auudm  ought  to  regulate  the  conduct  of  states  with  regard  to  the  trea- 
ties they  c  'II  lade  and  the  customs  they  adopt.  I  miist  content  myself 
with  simply  laymg  down  the  general  ndcs  and  prindples  which  the  law 
of  nature  fiu^nishes  for  the  directiini  of  sovereigns  in  this  respect.  A 
particular  detail  of  the  various  treaties  and  cuntoms  of  different  states 
belongs  to  history,  and  not  to  a  systematic  treatise  on  the  law  of  nations. 

Such  a  treatise  ought,  as  we  have  already  observed,  principally  to 
consist  in  a  judicious  and  rational  application  of  the  principles  of  the 
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law  of  nataro  to  ilie  affairs  and  eonduet  of  nations  and  soTereigns 

The  t^tmly  of  tlie  law  of  natioQB  supposes  therefore  a  previous  knowl^gt 

of  the  ordin  n  J  law  of  nature ;  and,  in  fact,  I  proceed  on  the  supposition 
that  my  readers  are  already,  to  a  certain  dcfrree  at  h^ast,  possessed  of 
that  knowledge.  Nevertheless,  as  it  is  not  agreeable  to  readers  in  ge- 
neral to  he  obliged  to  recur  to  other  autliorities  for  proofs  of  wluit  an 
author  advances,  I  have  taken  care  to  establish,  in  a  few  words,  the 
most  important  of  those  principles  of  the  law  of  nature  which  I  intend 
to  apply  to  nations.  But  I  hare  not  always  thought  it  necessary  to 
trace  them  to  their  primary  foundations  for  the  purpose  of  demonstra* 
tion,  but  have  sometimes  contented  myself  with  supporting  them  hy 
common  truths  which  arc  acknowledged  by  every  candid  reader,  without 
carrying  the  analysis  any  farther.  It  is  sufficient  for  nie  to  persuade, 
and  for  this  purpose  to  advance  notliini;  lis  a  principle  that  will  not 
readily  be  admitted  b^  every  sensible  muu. 

The  law  of  nations  is  the  law  of  sovereigns.  It  is  principally  for  them^ 
and  for  their  ministers,  that  it  ought  to  be  written.  All  mankind  are 
indeed  interested  in  it;  and,  in  a  free  country,  the  study  of  its  maxims 
is  a  proper  employment  for  every  citizen ;  but  it  would  be  of  little  con- 
soqnonco  to  impart  the  knowledge  of  it  only  to  private  individuals, 
who  are  not  called  to  the  councils  of  nations,  and  wlio  have  no  inlluence 
in  directing  the  public  measures.  If  the  conductors  of  states,  if  all 
those  who  are  employed  iu  public  affairs,  condeiicciided  to  apply  seri- 
ously to  the  study  of  a  science  which  ought  to  be  their  law,  and,  as  it 
were,  the  compass  by  which  to  steer  their  course,  what  happy  effects 
might  we  not  expect  from  a  good  treatise  on  the  law  of  nations  I  Ws 
every  day  feel  the  advantages  of  a  good  body  of  laws  in  civil  society : — • 
the  law  of  nations  is,  in  point  of  importance,  as  much  superior  to  the 
civil  law,  as  the  proceedings  of  nations  and  sovereigns  are  more  mo- 
mentous in  their  consequences  than  those  of  private  persons. 

But  fatal  experience  too  plainly  proves  how  little  re<:ard  those  who 
are  at  the  head  of  affairs  pay  to  the  dictates  of  justice,  in  conjuncture 

where  they  hope  to  find  their  advantage.  Satisfied  witli  bestowing  their 
attention  on  a  system  of  politics  which  is  often  false,  since  often  unjust^ 
the  generality  of  them  think  they  have  done  enough  when  they  have 

thoroughly  studied  that.  Nevertheless,  we  may  truly  apply  to  states  a 
maxim  which  has  long  been  acknowledged  as  true  with  respect  to  indi- 
viduals,— that  the  best  and  safest  policy  is  that  which  is  founded  on 
virtue.  Cicero,  as  great  a  master  in  the  art  of  government  as  in  elo- 
quence and  philosophy,  docs  not  content  himself  with  rejecting  the  vul- 
gar maxim,  that  *'a  state  cannot  be  happily  governed  without  commit- 
ting injustice  ;**  he  even  proceeds  so  far  as  tolsjdown  the  very  reverse 
of  the  proposition  as  an  invariable  truth,  and  maintains,  that  without 
a  strict  attention  to  the  most  rigid  justice,  public  affairs  cannot  be  ad- 
vantageously administered. ' '  * 

Providence  occasionally  bestows  on  the  world  kings  and  ministers 
whose  minds  are  impressed  with  this  great  truth.  Let  us  not  renounce 

■»  Nil,'!  f'9i  'mi'mI  n'ihnr  fie  ropublif?!  ji\iti  m  injtiri^  vnn  po(«i<e  ;  sod  li"C  vcriHeiniuin,  t<ind 
dictum,  et  quo  pi>e:jim  loogius  progredi,  nisi  Bit  eumui'i  jit-iit)4  rampublicam  riigi  uoo  posMt 
mSmiitntii,  aotk  modo  lUram  «im  UM,  dm  Cfeero,  Fia^iuwnk  ex  lib.  4*  RapvUist. 
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the  pleasing  hope  that  the  number  of  those  wise  conductors  of  nations 
inll  one  daj  he  multiplied ;  and  in  the  interim  let  ns,  each  in  his  oim 
sphere,  exert  our  best  efforts  to  aeederate  the  happy  period. 

It  i3  principally  with  a  view  of  rendering  my  work  palatable  to  those 
by  whom  it  is  of  tho  mo?t  importance  that  it  should  he  read  and  relished, 
that  I  have  8om(  times  joined  examples  to  the  maxims  I  advance:  and 
in  that  idea  1  have  been  confirmed  by  the  approbation  of  one  of  those 
ministers  who  are  the  enlightened  friends  of  the  human  race,  and  who 
alone  on^ht  to  be  adnuttea  into  the  opnndls  of  kings.  But  I  have  been 
sparing  in  the  use  of  snch  embellisfaiii^itB.  Without  erer  aiming  at  a 
▼ain  parade  of  erudition^  I  only  sought  to  afford  an  occasional  relaxation 
to  the  reader's  mind^  or  to  render  the  doctrine  more  impressive  by  an 
example,  and  sometimes  to  show  that  the  practice  of  nations  is  conform- 
able to  the  principles  laid  down :  and,  whenever  I  found  a  convenient 
opportimitY.  I  hfive.  nbnvc  all  things,  endeavoured  to  inspire  a  love  of 
virtne,  by  showing,  from  some  striking  passage  of  history,  how  amiable 
it  is,  how  worthy  of  our  homage  in  some  truly  great  men,  and  even  pro- 
ductive of  solid  advantage.  I  have  (quoted  the  chief  part  of  my  ejtam- 
ples  from  modem  history,  as  well  because  these  are  more  interesting, 
as  to  aToid  a  repetition  of  those  which  have  been  ahready  accumulated 
by  Grotins,  Pnsendorf,  and  their  commentators. 

As  to  the  rest,  I  have,  both  in  these  examples  and  in  my  reasonings, 
studiously  endeaTOured  to  avoid  giving  offence ;  it  being  my  intention 
relifriousfy  to  observe  the  respect  due  to  nations  and  sovereign  powers: 
but  I  have  made  it  a  still  more  encrcd  rule  to  respect  the  truth,  and 
the  interests  of  the  human  race.  If  among  the  base  tiatterers  of  despotic 
power,  my  principles  meet  with  opponents,  I  shall  have  on  my  side  the 
virtuous  man,  the  friend  of  the  laws,  the  man  of  probity,  and  the  truo 
Gitisen. 

I  should  prefer  the  sltematiTe  of  total  silence,  were  I  not  at  liberty 
in  my  writings  to  obey  the  dictates  of  my  consoience.  But  my  pen  lies 
under  no  restraint,  and  I  am  incapable  of  prostituting  it  to  flattery.  I 
was  bom  in  a  country  of  which  liberty  is  the  soul,  the  treasure,  and  the 
fundamental  law;  and  my  birth  qualifies  me  to  be  the  friend  of  all 
nations.  These  favourable  circuiiisiaiiot  s  liave  encnuniircd  me  in  the 
attempt  to  render  myself  use  ful  to  mankind  by  thi^^  i  k.  I  felt  con- 
scious of  my  deficiency  in  knowledge  and  abilities :  1  saw  that  I  was 
undertaking  an  arduous  task ;  but  I  shall  rest  satisfied  if  that  class  of 
leaders  whose  ojnniona  are  entitled  to  respect,  disoom  in  my  labours 
ike  traces  of  the  lumest  man  and  the  good  oitisen. 
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nUBk  ASD  GSNBBAL  PRDTdFLlS  Of  ZHB  LkW  07  NiXIORS. 

Nations  or  states  nr<^  bAf^Ieg  politic,  societies  of  men  ?  i-  wiiat 

united  together  for  the  purpose  of  promoting  their  mntual  "  ^7 

safety  and  advaatage  bj  the  joint  efforts  of  their  combmed  *'  * 


strength. 

Such  a  society  has  to  afiiri  and  her  interests;  she  de-  2  2. 
Hberatea  and  takes  resolutiona  in  oommon ;  thns  becoming  a  ™^'*'  ^ 
moral  person,  who  posseaeea  an  understanding  and  a  will  pe»  *^ 
culiar  to  herself,  and  is  susceptible  of  obligations  and  fij^Ate. 

To  establish  on  a  solid  foundation  tne  o6A^attOfM  and  i  3.  Defini. 
rights  of  yiations,  is  the  design  of  this  work.  tionof  the 

The  Law  of  Natiom  is  ilie  science  which  teaches  tJie  rigJUs  JjJ^ 
subsisting  between  nations  or  states^  and  the  obligations  cor- 
respondent  to  those  rights,{^) 

(1)  Hm  Lmt  of  HifttieM  wnW^  tee  of  ill  mn^d.  {Pott,  f  18, 14 ;  General 

Ikt  latercoorse  of  iBdependeot  eom-  Maekintosb,  Die.  8,  4;  Mostosq.  de  riewi  of  llio 

monwenlths   in  pener,   and    prescribes  I'Esprit  fioi  Lois,  lir.  1,  c.  3  ;  nnd  poo  law  uf  na- 

Umita  to  their  ho8tUiti«ii  in  tear.    It  I  Ula.  Cum.  34  to  44 ;  4  Bla.  Com.  66,  tiooe,  and 

liimilliw,  tiUA  iD  poooo  BotioM  Bhomid  W.)  In  easea  of  doubt  vlihiff  vpoa  1k»w  it  !•  to 

do  r>nch  ofher  a$  much  gv.'f,  nn  l  in  time  what  i«  thi^  Tn-w  of  Nnrions,  it  is  now  l>o  aneer- 

of  war  CM  iiuU  hairm,  a«  ma^  be  portsi-  an  admitted  rule  among  all    Earo-  tained. 

Uo,  witkooi  ii^latiag  Aoir  own  proper  peas  natlooa,  thai  oar  oooaraa  vol!- 

real  interests.   The  lawa  of  nations,  in  gion,   CJtn'ulianity,  pointing  oat  the 

short,  establish  that  principle  and  rule  principles  uf  natrnxtl  jmitiot,  thoM  bo 

of  oondact  which  shoold  prevent  the  equally  ap}>ealed  to  and  oboerrod  hf 

ttronffMt  nation  from  abasing  its  power,  all  aa  an  unfailing  role  of  oonalniO' 

•Dd  inflnco  it  to  act  juftty  nnd  tr^Tio-  tlon.    (2  Ward's  Law  of  Nalioni,  pp. 

foosljr  towards  other  states,  upon  the  11^  839,  840.)    The  diffienltj  is,  that 

Wood  ptinelplo         trao  happiosos,  Umio  b  w  fswenil  aMrol  fWswwWuaiil 

whether  uf  a  single  inJiviilual  or  of  coHe  Trrim-A  by  the  consent  of  the  Ea- 

seTeral,  can   only  TMolt  from  each  ropeau  powers,  so  desirable  to  be  fixed, 

adopting  ooaiMl  iainnioid  kj  »  i1b>  ospe«iaU/  oi  ttit  period,  wIm*  hmmMj 

to  iBBMiie  Iho  gmoitl  w«l*  kippQr  ifpoMi  to  nbdfl^ 


N.  6.  The  notes  nnmbered  as  1,  ^  8, 4»  Ac,  and  in  geoenl  oonolading  witb 
n.,  an  by  the  pnaoDt  Bditor« 
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In  this  treatise  it  will  appear,  in  what  manner  Sfafr^^  as 
Buoh,  <mght  to  regulate  all  their  actions.    We  shall  examine 


of  th©  nations  of  Europe  hare,  hy  rc- 
ceut  experience,  becomo  prmcticall^' 
•ODTiiiMd  of  tb«  adTMilAgM  that  would 
result  from  the  ostjAbILnhmont  of  fixed 
general  rtUttf  lo  as  to  reconcile  the  fre- 
qaoat  diioordBti^  of  tho  dooiiiotti  of 
Ihoir  TMrious  prite  trllmiiAb  and  apon 
other  <v>nteet«.  Th<»  •tatesmen  f>f  tlse 
higher  powers  of  Eumpe  would  immur- 
IbUm  tkontelTW  by  ialradadDg  aaeh 
a  oo'lk",  aud  no  p<?riod  of  history  for  the 
purpose  haa  been  bo  favourable  and  op- 
portune. (See  AteheiOi^e  Beperl  of 
th .  <    > )  of  Ma9tleA  r,  JMtwood,  Fre- 

fueo  i.) 

The  law  of  nationa  is  adopted  in 
Greel  Brtltia  in  Ito  fbll  aad  moot  liberal 

extonl  hy  the  common  Inw,  and  i.i  held 
to  be  part  of  the  law  of  the  land ;  and 
all  statutes  relating  to  foreign  affairs 
aboold  be  framed  with  reference  to  that 
ru!  f  1  Bla,  Com.  67.)  But  Mill  there 
is  no  genenJ  eode;  and  to  the  regret 
that  none  has  been  introdoeed,  may 
be  also  added,  the  want  of  an  iNtenMt- 
tional  court  or  tribunfil,  to  decide  upon 
and  enforce  the  law  of  natioott  when 
Alffpated;  end  eoaeeqaeBlly,  althoagh 
when  Ptntes  nrc  trmpi^rndly  irifliued 
(0  ascertain  and  be  governed  by  the 
tow  f/ iMijpM^  dien  win  be  litil*  doMbi 
npon  tiie  Mitov  or  of  Ibe  edopto 

of  mpn?ures  the  most  just ;  ret,  if  a 
state  will  not  listen  to  the  immutable 
IMteeipIee  of  raasoR,  upeii  tte  baaia  of 
which  the  {wprr/cct  law  of  nations  is 
foondedf  then  t)io  only  remedy  is  to 
appeel  to  ami? ;  and  henoe  fkequently 
the  Jnst  cause  of  war,  wideh,  if  there 
were  a  fixod  code,  with  a  proper  tribu- 
nal to  construe  it,  would  in  general  be 


The  pro  The  lourrrit  from  whence  ij  tO  be 

sent  sources  g^ered  information — tchat  it  tk$  poti- 
of  lafbmft-  lAw  Xow  of  Nation*  gtrntratty  tmd  jver- 
tion  upon     manently  binding  upon  all  independent 
the  law  of    »tateef  are  acknowledged  to  be  of  three 
9ations.      desoiiptions :  Fint,  tJU  long  and  ordi- 
narff  vnAOncm  of  moHtm,  wUeh  eflbrde 
evideure  of  a  general  custom,  tacitly 
ftgroed  to  be  observed  until  expressly 
abrogated.    Secondly,  tho  RBCiTALg  of 
what  is  aekiunrledged  to  hare  been 
the  law  or  practice   of  nations,  and 
wluoh  recitals  will  frequently  be  found 
in  moderD  tfeatiea.  STUrd^,  the  Wbiv. 
mse  of  eniineut  aaiAon^  who  have  long, 
M  it  were  bjr  A  -ooneamaee  of  teeti- 


mony  and  opinion,  dfrlnrpd  what  is  tike 
oxi^ting  iDtorualiuiia.1  jurisprudence. 

Thus  Lord  Jfon^^lsld,  in  THfmtt 
Dfith,  (n  Burr.  Rep.  1481,)  stated  a?  tht« 
declaration  of  Lord  Tuibotf  that  the 
Inw  of  nntione  is  to  be  eolleoted  htm 

^9  practice  of  different  natinHa,  (and  SOO 
per  Sir  WUh'am  Scott,  in  l'h«  FJii<l>yen, 
1  Rob.  Rep.  115,  pott,  IxiiL  n.  (7),)  and 
the  Mthoiify  of  wriun,  eaeh  m  Ore- 
tius,  Biirbeyrac,  BijtikiT.-<ho(rk,  Wic- 
quefort,  Ac,  there  Wing  no  Kngll.-b 
writer  of  eminence  npon  the  sul>J<  1 1 , 
nnd  English  elementary  uriters  of  high 
authority  have  nho  iickuowledged  that 
such  foreign  authors  are  autboritiee  to 
eaeerteiB  the  law  of  iwtiMU.  (Conyn'ff 
Dlf^fst,  tit.  "Ambassador,"  B. ;  Viner's 
Ab.  ''Merchant,"  A.  1;  and  3  B1&. 
Com.  273.)  To  these  are  to  be  added, 
Pnfendorf,  Wolf,  Belden,  Valen,  d*. 
rao,  Pothier,  BurlunuKju;,  Eiuorigon, 
Roccus,  Cascgis,  Loccenius,  Santema, 
Maline^  HoUoy,  and  abore  all,  the  pre* 
Bent  work  of  Vattel;  to  which  may  be 
added  pomp  modern  Avorks  of  proat 
ability,  but  not  yet  ackuuwlutlged  to  be 
•mdi  high  gentmtl  Mlhoritf  •*  the  f<ir> 
mer,  vir.  Ward's  and  Marten'?  I-aw 
of  Nations,  and  the  recent  Taloahle 
Vreneh  publication,  Cewt  de  Droit 
PnbUe  Intenio  et  Externe,  par  le  Com- 
mand«nr  Ptlvi-Hfre  Pinheiro  Fcrreira, 
Ministro  D'Ktat  au  Paris,  which 
enbneee  the  Prendi  modem  Tiew  of 

the  law  of  ufttioiiii  u]>i>n  ino>t  of  the 
subjects  diSGUssod  in  Vattel  and  some 
Others. 

It  was  from  the  more  ancient  nf  thou 
several  authors,  and  other  similar  re- 
sooroes,  Uiat  Lord  Mansfield  framed 
the  eelebrated  letter  of  the  Bake  of 
Ncwoa.-llo  to  the  King  of  Prussia's 
Secretary,  which  is  considered  a  stand- 
ard of  authority,  upon  the  laws  of 
nations,  as  far  as  respects  the  tbett 
di^fiiitod  right  to  search  for  and  seise 
enemies'  property  on  board  neutral 
ships  in  eertwhi  esoet  in  tioM  of 
war.  (See  HoIUdaj's  Life  of  Lord 
Mansfield,  vol.  2,  p.  424,  Ac,  and  Col- 
lectanea  Juridica,  1  vol.  12'ii;  see  also 
ViMoA  V.  BMittr,  8  Hside  A  SelwTikp 
2S4,  in  ■Rliich  Lord  ElleuboroHgh 
quotes  several  of  the  above  author^  to 
•seert^  the  Uw  of  naftoBS  i^iw  tt» 
priTUege  of  oonsols.) 

Upon  MBM  jmtm  of  the  Inr  «f 
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the  Obligationa  of  a  people,  as  vrell  towards  themselves  as  rnKLim- 
towards  other  nations;  and  by  that  means  we  shall  discover — 


nations,  eepeciaUj  that  relating  to  mart- 
time  affain,  tliere  m  trntitni  «mIm, 
which  either  originated  in  authority, 
or  were  aflerwardj  acknowledged  to 
have  beoome  each ;  but  still  those  codes 
1b  til*  prasmi  state  of  commercial  la. 
tercoiuTBe  an  imperfL-ct.  Of  those  arc 
the  Rkodian  Lawt,  being  one  of  the 
MoUest  ^jBtemt  of  nMrine  law,  Ipai 
which  wi»a  superseded  by  the  collec- 
tion entitled  Cotuoiato  del  Mare,  Qro- 
tius,  Book  3,  ch.  1,  s.  5,  n.  6.  Next 
i&  order  are  the  Lawa  of  Oleron,  pro- 
mulgated about  the  thirteenth  century. 
Another  system  of  interaatiooal  law 
was  ftanuid  hy  the  dapiitlM  of  the 

Hantcatic  Ltayuc  iu  1597,  nml  wliioh 
was  coolLrmed  with  additions  in  1614, 
Mkd  htm  obtaimd  mii«b  eonitdention 
Ib  the  nMiitiflM  jnbpcndonce  of  na- 
tion*). (See  remarks  on  that  code,  2 
Ward's  Law  of  ^»tiuDs,  270  to  2»0). 
Bat  the  ncwi  omnpleto  and  wmpra. 
bensire  f«y?tcm  of  the  marine  law  of 
nations  is  the  celebrated  Ordinanq^  of 
MaHm  tit  Lonis  ZIV.,  pabllshM  In 
1681,  and  which,  coupU-d  with  the 
commentary  of  Yalin,  Lord  Mansfield 
always  treated  as  of  the  highest  au- 
thority. (See  1  Mawhan  on  Luaianee^ 
Prelim.  Dis.  18.) 

In  modern  times,  in  order  to  pro- 
vast  any  dispate  npon  tho  oxiatonoe 
or  appri<;;tilun  of  tlio  gciioral  law  of 
nations,  either  pending  peace,  or  at  or 
after  tho  subsequently  breaking  ont  of 
war  between  two  or  more  Independent 
atatos,  it  ba.^;  become  the  practice  to 
enter  into  exprett  treatie;  carefully  pro- 
tUHhk  for  every  oeatlageiioyr  Md 
especially  modifying  and  softening  tho 
tqjarioua  oonaoquenees  of  sadden  war 
the  eoauaerelal  and  other  Inter' 
course  between  the  two  states,  and 
sometimes  even  wholly  changing  the 
character  of  war  ur  of  alienage,  and  even 
^*Mt«^  n  foreign  alien  enemy  during 
war  to  retain  bis  infcrogt  in  liuid  in  the 
opponent  country.  (See  an  illustrating 
Inetaaee  In  Sutiom  r.  Sution^  I  Rnaa.  A 
My.  Kt'j).  nor?.)  I  S'irieti/,  itc.  V.  Xt  ic  ITa- 
vm,  8  Wheat.  R.  464.]  In  these  oases, 
ihe  treaty  between  the  two  contract- 
ing atates  either  alters,  or  o.\pri's-^ly  dr- 
elare*  the  law  of  nstionri,  nod  binds  each. 

a 

Sot  still  questions  upon  the  general  law 
«r  natfoat  will  fteqaentlj  azia^  and  it 
irin  tfian  lM0«m«  neeaiaaiy  to  raoor  to 


the  other  eridenoo  of  what  is  the  law  of 
nationa,  vis.  tho  prevloDa  ordinate  and 

general  or  particular  practice,  or  the 
opinion  of  the  authors  before  allti'li^d  to. 

In  the  latter  part  of  the  la«tv  and  in 
the  pfoaant  oentary,  a  great  aoeeaafoa 
of  lenrninjif,  information,  and  authority 
upon  the  law  of  natiooa  baa  been  af- 
Ibrded  by  tho  valaable  deeUona  of  Sir 
W.  Fcott,  (afterwards  Lord  Stowell,) 
and  Sir  J.  Nicholl  in  the  Court  of  Ad- 
miralty and  Prize  Court,  and  by  seve- 
ral decisions  in  our  Conrta  of  Law 
and  Equity.  The  known  learning 
and  scrupulous  justice  evinced  in  those 
deeisione,  hare  commanded  tho  respect, 
the  ailuiiration  and  adoption,  of  all  the 
European  states,  and  of  that  modem, 
enlightened,  and  energetio  nation, 
Anu-rica.  To  these  may  be  added, 
Cbalmer's  Colloction  of  Opini">n-  T*bich 
contain  great  learning  upon  luuuy  eub- 
Jaeta  of  the  pnbUo  affSaIra  of  nattonBi 
The«o  hftvo  Tjeen  fully  published  fince 
Vattel  wrote;  and  the  editor  has  at- 
tempted to  improve  thia  edition,  by 
occasionally  referring  in  the  notes  to 
the  reports  and  work  alluded  to.  The 
editor  has  also,  in  his  Treatise  on  Com- 
mercial Law,  and  in  a  Summary  of  the 
Law  of  Nnfioiii",  en Jiavoun.-d  to  take 
a  more  extended  view  of  some  of  those 
branohea  of  the  law  of  nationa,  prinei- 
pally  as  it  afr<rf.-<  fiiiei;L;n  eoinmorco, 
and  of  the  decisions  and  works  sabee- 
qnant  to  tiie  pnblieation  of  VattoL 

If  the  perfect  general  righta  Ot  law  Of  VlolatiOB 
nations  be  violated,  then  it  appears  to  (,f 
be  conceded,  that  such  violation  may  x^'aUons, 
be  tho  aotaal  and  avowed  gronnd  of  nwhen  a 
jtitt  war;  and  it  if  even  laid  down  thatg^Q^Bdof 
it  is  the  duty  of  every  nation  to  obaa-'fi^, 
Hae  the  nation  guilty  of  the  aggression. 
(Vattel,  poet,  Book  I.  chap,  xxiii.  §  283, 
p.  126 ;  Book  IL  chap.  ii.  |  24,  p.  144} 
I  65,  66,  67,  p.  160,  161.) 

Unhappily,  especially  in  modern 
times,  we  have  found  tbat  tho  law  of 
nations  has  sometimes  been  set  at 
naaght  by  overpeweribl  atatea,  adhtt- 
ing  (to  use  tlie  words  of  an  English 
monarch)  rather  to  Common  Law  than 
stopping  to  inqoire  whether  the  law  of 
natur«  and  of  justice  had  not  becoBM^ 
and  been  declnred  in  that  instance, 
part  of  the  law  of  nations.  It  may 
therefore  bo  aaked,  of  what  ntOUif  la 
the  law  of  natfona,  tinee  it  is  of  saeh 
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pnuM-  the  Mights  which  result  from  these  ohligations.    For,  itk§ 

 1 — right  being  nothing  more  than  the  power  of  doiii£  what  ii 

[  Ivi  ]  morally  possible,  tmit  is  to  say,  what  Ib  proper  and  conuat- 
ent  with  duft/, — it  is  evident  that  right  is  derived  from  dtU^^ 
or  pasaive  obligation, — the  obligation  we  lie  under  to  act  m 
sucn  or  such  manner.  It  is  therefore  necessary  thnt  n  Na- 
tion should  acfiuirc  a  knowledge  of  the  obligatiom  incumbent 
on  her,  in  order  that  she  may  not  only  avoid  all  violation  of 
her  ditty ^  but  also  be  able  distinctly  to  ascertain  her  righVs^ 
or  what  she  may  lawfully  require  from  other  nationa. 

Nations  being  comjMMed  of  men  naturally  free  and  inde- 
pendent, and  who,  beiore  the  establishment  of  civil  societies^ 
^  lived  together  in  the  state  of  nature^ — JVattioiw,  or  sovereign 
states,  arc  to  ])c  considered  as  so  many  free  persons  living 
4er«<L       together  in  the  state  of  nature. 


f  4.  In 

what  light 
nations  or 

ho  r-onsl- 


ncnt  or  ge 


imperfect  aod  inefficient  obligation  ? 
The  answer  is,  thftt  all  natioDS,  at- 

ttiough  for  Ji  tlmo  aetonnded  nnd  fut- 
prised  bjr  the  onoxpected  aggression  of 
an  oppreMire  and  ambitions  emiqtteror, 

will  y(»t  ultiin!it<'ly  f^-el,  nml  eiidi'tivour 

to  give  effect  to,  the  true  Uw  of  na- 
tions, lest,  by  saffering  its  continued 
tioliitioiix,  they  may  Indiridiutlly  be 
SBtrifi  1  ;  and  consequently,  as  rn  tlio 
InetaQco  ^uded  to,  they  will  oltt- 
natdy  MalwHM  and  anoolato  In  ona 
comrnnTi  causo,  to  humniato  and  over- 
cniiio  the  ijromi  inrader  of  all  just 
righu  and  principles.  It  to  Uterefora 
of  the  highest  importance  to  collect  all 
the  prfiiL-iplc:*  uuJ  nik','<.  wliioli,  in 
cases  of  duubt,  must  ever  l>e  consulted, 
«t  leut  by  statoiaMn,  In  «ndMToaring 
to  grttli?  difforencc?  between  differing 
states;  and  no  authority  stands  higher 
in  ttiis  rMp«et  than  TatteL 

There  is  no  ptnn'inrnt  nml  genrrixl 
inttrnatUmal  etmrt,  aj)d  it  will  bo  found, 


neral  oourt.         ^  general  the  sororeign,  or  go- 
vammant  of  each  itato,  who  baa  lha 

power  of  declaring  war  and  peace,  baa 
also,  as  an  incident*  sole  power  of  de- 
ciding upon  qnesllons  of  bootj,  «ap- 
fnro,  prize,  and  lii»'«tilo  xoizurc,  th<niph 
sometimes  that  power  is  delegated,  as 
ia  Qmt  Britain,  aa  rwpeets  nuuitfaia 
leimres,  by  commission  to  the  Jvdga 
of  the  Admiralty  Court,  with  an  ap- 
peal from  his  decisions  to  the  Privy 
OomeiL  In  these  emaes  no  other  an- 
nicipal  court  ba?  roj^nlrance  In  raso  of 
any  hostile  seizure.  Elphintton  r,  Sf 
4rMAtmi,  Knapp's  Rep.  816  to  861 ; 
and  Hilt  r.  IteardoH,  2  Rass.  Rep.  808, 
and  further,  pott,  p.  392.  there  is 
no  general  intcmatioaal  court  in  which 
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a  treaty  can  be  directly  enforced,  at- 
thoogb,  oollaterally,  its  meaning  maj 
be  discussed  in  a  raanicipal  court ; 
therefore,  no  bill  to  enforce  a  treaty 
ean  1>e  tnatained  In  equity.  Jfabob  of 

Cani'tti'  V.  I'itst  India  Company,  2  VcS. 
jun.  56 ;  and  HUl  t.  ntardom,  2  Sim. 
i  Stu.  437 ;  8  Ross.  Ilep.  60S. 

Humetime^  howoTer,  especially  in 
mtWlt'rn  times,  trealic*,  oonflrmed  by 
temporary  statutes  in  each  countij,  ap- 
point a  Umporary  inlentalional  wmrt, 
with  limitod  powers,  to  deri(1o  upon 
certain  claims,  and  to  be  eatisfled  out 
of  an  appointed  pablie  fymd.  Thtu, 
in  the  treiify  of  peace  between  Great 
Britain  anrl  Fninre,  and  by  the  59  O.  3, 
0.  31,  certain  commissioners  were  ap> 
p<rintad  to  eartx  into  clTect  the  con- 
ventions for  liquidntinK  tho  <<laims  of 
British  subjects  on  the  French  gotrem- 
nent^  witii  an  appeal  to  the  Prtry 
Council.  In  thp.^o  cases,  the  appointed 
jurisdiction  is  exclusirc,  and  no  other 
municipal  court  boa  any  power  as  re< 
gards  the  adjustment  of  the  elidms  be* 
tween  the  two  ^nVgrcffi  of  rnch  coun- 
try ; — though,  09  between  private  Indi- 
Tlduali^  if  any  elaimant  stand  In  dia 

fitiiafinn  of  nn  n;;i^nt  or  fru.Kt<'o,  tlion, 

in  a  court  of  equity,  he  may  bo  com- 
pelled to  aet  aa  a  trattee  of  the  sum 

awnriU  d  to  liim.  BS8t.  Jfeanion,  Jao. 
Rep.  SI;  2  Russ.  Rep.  608  to  635, 
over-ruling  the  Vice-Chancellor's  de- 
^on  in  8  8Inu  4  Stn.  437.— C.   {  Co* 

mrgi/^  r.  Ynnfr,  1  Petor-^  P.  C  Rep.  103, 
decided  upon  the  Treaty  with  Spain, 
wbleb  eeded  VIorlda  to  tiie  TTnited 
States,  dated  May  2d,  1819.  See  also 
Lritiipiet  T.  Ingrahamfi  Ban,  71,  and 
the  cases  cited.] 
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OF  IHE  LAW  OF  NATIONS.  Ivi 

It  n  a  Bottled  point  with  writers  on  the  natural  law,  that 


puri.iMi- 


■ill  men  inherit  from  nature  a  perfect  liberty  and  in>lepend' 
tne€j  of  which  they  cannot  be  deprived  without  their  own 
consent.  In  a  State,  the  indi\ndual  citizens  do  not  enjoy 
them  fuUif  and  absolutely,  because  they  have  made  a  i>artial 
Burreiidor  of  them  to  the  sovereign.  But  the  body  of  the 
nation,  the  State,  remains  absolutely  free  and  independent 
with  respect  to  all  other  men,  and  all  other  Nations,  as  long 
aa  it  has  not  voluntarily  submitted  to  them. 

As  men  are  subject  to  the  laws  of  natnre, — and  as  their  f  6.  To 
union  in  ciril  society  cannot  have  exempted  them  from  the^^^^^^^' 
obligation  to  observe  those  laws,  since  by  that  union  tii«y"„wect'^'' 
do  not  cease  to  be  men, — the  entire  nation,  whose  common 
will  is  but  the  result  of  the  united  wills  of  the  citizens,  re- 
mains sultjcct  to  the  /^»r.<?  of  nature,  and  is  bound  to  respect 
them  in  all  her  proceedings.    And  since  right  arises  from  ob- 
ligation, as  we  have  just  observed  (§  3),  the  nation  possesses 
also  the  same  rights  which  nature  has  conferred  upon  men  in 
order  to  enable  uiem  to  parfcnnn  their  dnties. 

We  must  therefore  apply  to  nations  the  rules  of  the  lawf «.  in 
of  nature,  in  order  to  discover  what  their  obligations  are,  and  what  the 
what  Uieir  rights:  consequently,  the  law  of  Nations  is  origin- Jf^®^""^ 
ally  no  other  than  the  law  of  Nature  applied  to  Nations. 
But  as  the  application  of  n  rule  cannot  be  just  and  reason- rfati. 
able  unless  it  be  mr^de  in  a  manner  suitable  to  the  subject,  we 
are  not  to  imagme  that  the  law  of  nations  is  precisely  and  in 
every  ease  the  same  as  the  law  of  nature,  with  the  difference 
only  of  the  subjects  to  which  it  is  applied,  so  as  to  allow  of 
our  substituting  nations  for  individuals.   A  state  or  dvil  so- 
eiety  is  a  subject  verj  different  from  an  individual  of  the  hu- 
man race ;  from  which  circumstance,  pursuant  to  the  law  of 
natnre  itself,  there  result,  in  many  csses^  verr  different  obliga- 
tions and  rights :  since  the  same  general  rule,  applied  to  two 
subjects,  cannot  produce  exaetlv  the  same  decisions,  when 
the  Bubjecta  are  different;  and  a  particular  rule  which  is  per-  [  Ivii  J 
fcctly  just  with  respect  to  one  subject,  is  not  applicable  to 
another  subject  of  a  quite  different  nature.     There  are 
many  cases,  therefore,  in  which  the  law  qf  Nature  does 
not  aeeide  between  state  and  state  in  the  same  manner  as 
it  would  between  man  and  man.   We  must  therefore  know 
how  to  accommodate  the  application  of  it  to  different  sub- 
jects ;  and  it  is  the  art  of  thus  applying  it  with  a  precision 
founded  on  right  reason,  that  renders  the  law  of  jSfatWM  a 
distinct  science.(2) 


f?)  M.        Vatte!  then  proceeds  to  liemls — Firrt,  tho  natural  law  of  na- 

etMte  the  differeot  heads  of  inUrnia-  tions;  and  teeottdly,  Urn  jpo$itive,  Tho 

ttoottl  l«w,  which  hM  bMB  TMiously  fotiner  ft  thai  of  Ood  and  our  «oii- 

Mbdividod   hj   other    writers.     The  science,  and  conitcquently  immutable, 

flkaratt  di-ririon  it  inid«r  two  prinoipal  and  onght  to  be  the  bani  of  the  posl> 
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HUKI.IMl- 

i  7.  Defini 
tioa  of  the 


I'lw  of  na* 


We  call  ihat  tlie  JV^vetMiy  Xatcr  0/  JToftSDnt  wbicli  oonsbtti 
In  the  application  of  the  law  of  nature  to  Nations,  It  is 
NeccsMiry  because  nations  are  absolutely  bound  to  observe  it. 

This  ]nvr  contains  the  precepts  prescribed  by  the  laia  of  nature 
to  Stately  on  whom  that  law  is  not  less  obligatory  than  on  in« 


tivo  laws  of  nations.  TLo  pothivc  is 
threefold;  First,  tho  univertal  rolun- 
tarjf  Ituf  or  tinffitrm  praetitt  of  nattoBt 
In  gPDcrnl  ;  trronrVy,  the  cuntomnry 
law;  and  thirdl^f  the  eonvmtiotuU  km 
or  fr«afj«i.  (See  1  Chittj'a  Ctminer- 
cial  Law,  25  to  47.)— C. 

The  following  iwto  of  a  foRDor  odi> 
tor  u  de»ervedlj  rotAinod. 

The  itodj  of  fbo  Mienoo  of  tto  law 
of  nations  pre?upp  >«p^  nn  acquaint- 
aacd  with  the  ordiDarj  law  of  nature, 
of  wUeh  harnoa  iadlvlilitoli  am  flio 
objectfl.  Keverthelcp?.  for  the  snko  of 
thoM  who  have  not  systematioaliy 
stodled  that  law,  it  will  not  bo  amiss 
to  give  ill  this  place  a  general  idea  of 
it.  The  natural  law  is  the  tctence  of 
th4  la»»  of  nature^  of  those  laws  which 
natars  Impoeei  oo  mankind,  or  to 

which  they  aro  subject  by  tho  very  cir- 
cumstance of  their  being  men;  a  sci- 
eoee,  whose  tnt  principle  ti  ttto  axfon 
of  incontestable  truth — "  The  great 
end  of  erory  being  onJowud  witJi  in- 
tellect and  aeiitiiBeut,  ia  happiness." 
!U  b  bj  tho  deiire  alone  of  thai  happi- 
ness, that  we  cnn  hind  a  croataro  poR- 
MSMd  of  the  faculty  of  thoagfa^  and 
Ibna  tho  tloi  of  that  oUigatfoa  whleh 
shall  make  him  submit  to  anj  rule. 
Now,  by  studying  the  nature  of  things, 
and  that  of  man  in  particular,  we  may 
thence  deduce  the  rules  which  man 
must  follow  in  order  to  attAin  his  gr^nt 
end, — to  obtain  the  most  perfect  hap- 
piaow  of  whleh  ho  b  mieoptiblo.  Wo 
call  th(ji'o  rulf^i^  tho  nuturnl  laws,  or 
the  laws  of  aatare.  Thej  are  ctsrtain, 
thoj  aro  aaorod,  and  obligatory  on 
every  man  possessed  of  reason,  inda> 
pondontly  of  every  other  considera- 
tion than  that  of  his  nature,  and  eren 
ttioagh  wo  ahoold  nppoM  Um  totally 
ipnnrnnt  of  the  existence  of  a  Ood. 
But  the  eubiime  oonsideratton  of  an 
otemal,  aeooBaaiyi  inllnite  Being,  flio 
author  of  the  unirer-ie,  uJils  the  most 
lively  energy  to  the  law  of  nature,  and 
carries  it  to  tho  highest  degree  of  per- 
foetion.  That  necessary  Being  ne- 
cessarily unites  in  hiinHelf  idl  perfec- 
tion :  ho  is,  therefore,  superlatively 
good,  and  diiflaji  Ut  goodaon  bf 


funning  creatures  su^wptible  of  hap- 
piness. It  is  then  bis  wish  that  his 
ereatnres  ehoold  be  aa  happy  ai  io  ooa- 
pii-tonf  with  their  nature  :  e<>n?equen(ly, 
it  is  hia  will  that  they  should,  in  their 
whole  oondne^  foUow  tho  ndei  wUdi 
that  same  nature  lays  down  fur  then^ 
as  the  moft  tortnin  road  to  happinp?*. 
Thus  the  will  of  the  Creator  perfectly 
ootnoidao  iriOi  tho  daplo  iadteatioiii 
of  nature  ;  and  those  two  pnur  -e'  pro- 
ducing the  same  law,  luite  in  foimiag 
tto  «uao  obligatbn.  Tho  whole  to- 
rert.^  to  tho  first  great  end  of  man, 
which  is  happiness.  It  was  to  con- 
duct him  to  that  great  end  that  the 
laws  of  nature  were  ordaiudd  :  it  is  ftt>B 
tho  desire  of  happiness  tliat  liis  oMi^. 
Uon  to  observe  those  laws  arises. 
Thoro  li,  thoNlbn,  ao  nan— what- 
ever may  be  his  ideas  respeefvng  the 
origin  of  the  oniveroo— even  if  he  had 
tiio  mtofortnao  to  bo  an  athetit^^bo 
is  not  boaad  to  oboy  flie  laws  of  na- 
ture. They  are  nceoKsnry  to  tho  gene- 
ral hi^pinesa  of  ia.-uikiud ;  and  who- 
0fw  dioald  njool  thou,  whoever  ihoald 
openly  despise  thorn,  wouM  Vy  Fueh 
conduct  alone  dodaro  himself  an  ene- 
my to  tho  btoaaa  laeo,  and  deoonro  to 
be  treated  as  such.  Now,  one  of  the 
first  truths  which  the  i^tmly  of  num  re- 
veals to  us,  and  which  is  a  ucccs«ary 
oooiwqaoBce  of  hii  aatare,  is,  Uiat  in 
n  state  of  lonely  reparation  from  the 
rest  of  his  speciei^  he  cannot  aUaia 
hli  groat  end— happlaaii  s  aad  iha 

roaiion  is.  tliat  he  wn^  intended  to  live 
in  oocietjr  with  his  fellow-creatoree. 
NatnM^  honel^  therefore,  hat  eota- 
bliahod  that  aooiety,  whose  great  end 
is  the  common  advantage  of  all  its 
members;  and  the  means  of  attaining 
fliat  end  ooaotttato  the  mlee  that  each 
indiridual  is  bound  to  oh.serve  in  his 
whole  oondoot.  Such  are  the  natural 
laws  of  hamaa  ooelety.  Having  thw 
given  a  general  idea  of  thom,  which  ia 
sufficient  for  any  intollijjent  render, 
and  is  developed  at  large  in  neveral 
valuable  works,  let  tto  rotam  to  tho  par- 
ticular object  of  thig  teaatiao.r-Ko|o 
ed.  A.  D.  1797. 
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dividiul8»  since  states  are  composed  of  men,  their  reflolvtions  ntBuui. 
are  taken  by  men,  and  the  law  of  nature  is  binding  on  all 
men,  under  whatever  relation  they  act.  This  is  the  law 
which  Grotius,  and  those  who  follow  him,  call  the  Inter) 
law  of  Nations,  on  account  of  its  being  obligatory  on  nations 
in  poiat  of  con8cie7ice.{Z)  Several  writers  term  it  the  iVo- 
tural  law  of  Natiom. 

Since  therefore  the  necessary  law  of  nations  consists  in  the  {a.  u  y 
application  of  the  law  of  nature  to  states, — ^which  law  is  im-inaiiitii»i«- 
mutable,  as  being  founded  on  the  nature  of  things,  and  par- 
ticalarlj  on  the  nature  of  man, — it  follows  that  the  N^emary 
law  of  nations  is  immutable. 

Whence,  as  this  law  is  immutable,  and  the  obligations  that  ^  9.  Natioof 
arise  from  it  necessary  and  indispensable,  nations  can  neither  can  make 
make  any  changes  in  it  by  their  conventions,  dispense  with  it 
in  their  own  condnct^  nor  reciprocaUy  release  each  other  from  1^^*^ 
the  observance  of  it.  wHh  the  ob- 

This  is  the  principle  by  which  we  may  distinguish  2at(/uZ  Ugationn 
conTentions  or  treaties  from  those  that  are  not  lawful,  and  f"^s 
innocent  and  rational  onstoois  from  those  that  are  unjust  or^^ 
censurable. 

There  are  things,  jmt  in  them%elveSy  and  allowed  by  the 
necessary  law  of  nations,  on  which  states  may  mutually  a^ee 
with  each  other,  and  which  they  may  consecrate  and  cuiui  ce  ^ 
by  their  manners  and  customs.  There  are  others  of  an  ni-  [  li^  ] 
a»ffermt  nature,  respectmg  which,  it  rests  at  the  option  of 
nations  to  make  in  their  treaties  whatever  agreements  they 
please,  or  to  introduce  whatever  custom  or  practice  they 
think  proper.  But  every  treaty,  every  custom,  which  con- 
travenes the  injunctions  or  prohibitions  of  tlie  NcccHmry  law 
of  nations  is  unlawful.  It  will  appear,  liowt  ver,  in  the  secjuel, 
that  it  is  oul^  by  the  luteniai  law,  by  the  law  of  Comscience, 
such  conventions  or  treaties  are  always  condemned  as  unlaw- 
f d,  and  that,  for  reasons  which  tUmL  be  given  in  their  pro> 
per  place,  they  are  nevertheless  often  valid  by  the  external 
law.  Nations  being  free  and  independent,  though  tin  c  11- 
duct  of  one  of  them  be  illegal  and  condenmable  by  tlic  laws 
of  conscience,  the  others  are  bound  to  acquiesce  in  it,  when 
it  does  not  infringe  upon  their  perfect  rights.  The  liberty 
of  that  nation  would  not  remain  entire,  if  the  others  were  to 
arrogate  to  themselves  the  right  of  inspecting  and  regulating 
her  actions;  an  assumption  on  their  part,  that  would  be  con- 
trary to  the  law  of  nature,  which  declares  every  nation  free 
and  independent  of  all  the  others. 

Man  is  so  formed  by  nature,  that  he  cannot  supply  all  his  1 10. 
own  waiit?',  but  necessarily  stands  in  need  of  the  intercourse 
and  assistance  of  his  fellow-creatures,  whether  for  his  imme-  ^^^^  ^7 

~       ~  '~  ~~  between  all 

(3)  See  thU   position  iUoBtnted,  meroial  Law,  2S,  and  n.  (4),  jmM,  Ix.  mankind. 
llMUiitodi*  Oil.  7;  1  Chittgr'f  Con-  ^ 

M 


Digitized  by  Gofl^Te 


liz  JDEk  AUD  6GNBEAL  P&IKCIPLS8 

diate  preseryation^  or  for  tbe  sake  of  perfecting  hk  nature, 
and  enjoying  bqcH  a  life  as  is  suitable  to  a  rational  being. 
This  is  sumoientlj  proved  by  experience*  We  have  Ib- 
stanoes  of  persons,  who,  having  grown  up  to  manhood  amoiiff 
(he  bears  of  the  forest,  enjoyed  not  the  use  of  speech  or  M 
reason,  but  were,  like  the  brute  beasts,  possessed  only  of  sen- 
sitive faculties.  We  see  moreover  that  nature  has  refused  to 
bestow  on  men  the  same  strcn^rth  and  natural  weapons  of  de- 
fence with  which  she  has  furnished  other  animals — having,  in 
lieu  of  those  advantages,  endowed  mankind  with  the  faculties 
of  speeeh  and  reason,  or  «t  least  a  capabilitj  of  acquiring 
tbem  by  an  interconrse  with  their  fellow-oreatures.  SpeeoE 
enables  them  to  oomrannicate  with  each  other,  to  give  eaob 
other  mutual  assistance,  to  perfect  their  reason  and  know- 
ledge; and  having  thus  become  intelligent,  they  find  a  tlion- 
sand  methods  of  preserving  themselves,  and  supplying  their 
wants.  Each  individual,  moreover,  is  intimately  conscions 
that  he  can  neither  live  happily  nor  improve  his  nature  with- 
out the  intercourse  and  assistance  of  others.  Since,  there- 
fore, nature  has  thus  formed  mankind,  it  is  a  convincing 
[  Iz  ]  proof  of  her  intention  that  they  should  communicate  with, 
and  mutuallv  ud  and  assist  each  other. 

Hence  is  deduced  the  establishment  of  natural  society  among 
men.  The  general  law  of  that  society  is,  that  each  indivi- 
dual should  do  for  tie  others  ever?/  thinrj  whieh  thfir  necesmties 
require^  and  w/nch  he  ran  perform  without  nctjlectinif  fhedutff 
that  he  owes  to  himself:  (4)  a  law  which  all  men  must  observe 
in  order  to  live  in  a  manner  consonant  to  their  nature,  and 
conformable  to  the  views  of  their  common  Creator, — a  law 
which  our  own  safety,  our  happiness,  our  dearest  interests, 
ought  to  render  sacred  to  every  one  of  us.  Such  is  the  gene* 
ral  obligation  that  binds  us  to  the  observance  of  our  duties: 
let  us  fulfil  them  with  care,  if  we  would  wisely  endeaTour  to 
promote  our  own  advantage.(5) 

{4)  Ante,  \yi\.  n.  (2),  pott,  \x.  T).  (i).  -wliother  thfl  pr(>c!«e  net?  roqni'rod  of 

(6)  See  the  •ame   position,  /wtt,  him  bo  or  b«  not  melt  m  their  own 

^  13,  and  pott,  chap,  il  i  2  wd  88.  ttiuiialpdl  law  wiB  mfyn»t  Jut  m>  a 

The  natural,  ot  prioMiy  hkW,  if  tiwl  Kate,  in  it8  relations  with  other  states^ 

of  n-trl  ftTul  nnr  eon«ripnc«»,  the  Inw  is  hound    to   p<mrluct  horpelf  in  the 

whieh  eigoioa  as  to  do  good  to  our  spirit  of  justice,  beneTolencei  and  good 

a«lgfaboiir»  wli«lii«r  In  Btml  atriokiMi  fUUi,  even  tiboagh  «here  h9  bo  porithra 

ho  may  have  a  / '      ?  rij^bt  to  demand  rules  of  intemationnl  Itiw,  hy  the  let- 

•uch  treabnent  from  us  or  not.   This  ter  of  which  ibe  uaj  be  actualljr  tied 

!■  m  1mm  that  owgrJU  to  bo  M  afaOBg  in  down.    The  mno  ntlei  of  morality 

obUgation  ai  the  most  distiaet  and  which  b  -l  l  t'>^<  thcr  men  in  fauOiet, 

positive  nilf*,  though   it   m»y  not  al-  and  which  forui  fiimilic;*  into  a  com- 

wajrs  be  capable  of  the  same  precise  monwealth,  also  link  together  several 

doflnition,  nor  oomaqaontly  nay  ol>  oontmoBWialdw  at  Aoubera  of  tlia 

low  the  siui\'-  ri  lUrdiet  to  enforce  its  oh-  grciit  soi  icty  uf  iiiaiiliiinl.  Common* 

servance.    As  an  indieidual  is  bound  wealths,  as  well  m  private  men,  are 

by  the  law  of  nature  to  deal  honoor-  liaUo  to  injury,  and  capable  of  benefit 

ablj  aad  trnlj  with  othor  individnab,  from  cadi  olhorj  it  ii  tfimforo  theii 
M 
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It  is  easy  to  conceive  what  exalted  felicity  the  world  woold 
enjoy,  were  all  men  willing  to  obBerre  the  role  that  we  hare, 
post  laid  down.  On  the  contraiy,  if  each  man  whoU^r  and 
immediately  directs  all  his  thonghta  to  his  own  interett^  if  he 
does  nothing  for  the  sake  of  other  men,  the  whole  human  race 
together  will  ho  immersed  in  the  deepest  wretchedness.  Let 
us  therefore  eiuieavour  to  promote  tne  general  happiness  of 
mankind :  all  mankind,  in  return,  will  endcnvour  to  promote 
ours,  and  thus  we  shall  establish  our  felicity  on  the  mobt  solid 
foundationB. 

The  univenal  noek^  ot  tlie  hnman  race  being  an  institn-  ^ 
tion  of  nature  herself,  that  ra  to  Bay,  a  neceBBaiy  conge(|uencc 

of  the  nature  of  man, — all  men,  in  whatever  stations  they 
are  placed,  ^r^'  homid  to  ndtivate  ity  and  to  discharge  it$ 
duties.  They  cannot  liberate  themselves  from  the  obligation 
hy  any  convention,  by  any  private  association.  When,  there- 
fore, they  unite  in  civil  society  for  the  purpose  of  forming  a 
separate  slate  or  nation,  they  may  indeed  enter  into  particn- 
lar  engagements  towards  those  with  whom  they  associate 
themselves;  but  they  remain  Btill  bonnd  to  the  performance 
of  their  duties  tmoards  the  rest  of  mankind,  AU  the  differ* 
cnce  consists  in  this,  that  having  ngreed  to  act  in  common, 
and  having  resigned  their  riglit^  and  '^uVmitted  their  will  to 
the  body  of  the  society,  in  every  thing  that  concerns  their 
common  welfare,  it  thenceforward  belongs  to  that  body,  that 
state,  and  its  rulers,  to  fulfil  the  duties  of  humanity  towards  [  ] 
strangers,  In  every  thing  that  no  longer  depencis  on  the 
Uberf^  of  indiTidnals;  and  it  is  the  state  more  particularly 
that  is  to  perform  those  duties  towuds  other  states.  Wc  have 
already  seen,  (§  5),  that  men  united  in  society  remain  subject 
to  the  obligations  imposed  upon  them  by  human  nature. 
That  society,  considered  as  a  mora!  person,  since  possessed 
of  an  understanding,  volition,  and  strength  pecidiar  to  itself, 
M  therefore  obliged  to  live  on  the  same  terms  with  other  soeie" 
Hei  or  ttatet^  as  iiidimduai  mm  utaa  chiufedj  before  ikon 
etMHehmentif  to  Hve  with  other  meUf  that  IS  to  say,  accord* 
ing  to  the  laws  of  the  natural  society  established  amcmg  the 
human  race,-with  the  difference  only  of  such  exceptions  as 
may  arise  fiom  the  different  nature  of  the  subjects. 


dntj  to  reverence,  to  practUe,  and  to 
«iilbin«^  thoM  ndcf  of  Jnttfo*  wliieh 
control  and  rettnia  injury,  which 
regulate  and  augment  benefit,  which 
preserve  civilized  states  in  a  tolerablo 
eondiUon  of  Moaiity  from  wrong,  aud 
which,  if  they  could  bo  gciKr.illy 
cb«/ed«  would  establish,  and  porma- 
•tntlj  maintMW,  Ik*  wdl-braig  of  th* 
|inivLT?;il  oommonwoalth  of  the  human 
.•c«.  (See  ObMrvationi  in  1  Chit- 
B 


tft  Conmercial  Law,  28;  Mafflrin- 
toeh,  XMse.  7;  Petti^f  Bop.  US;  S 

Hen.  Bla.  359 ;  and  see  ante,  ^  7 ;  and 
nee  extract  from  Mr.  Pitt's  celeLratoJ 
npeech  on  oonolnding  the  ootnmercial 
treaty  between  Great  Britain  uud 
Franco  in  A.  D.  ITSfl,  and  in  which  ho 
powerfully  refuted  the  doctrine  of  na- 
Homai  md  terxfttary  mUipaihg  batwfu 
England  nnd  Franco^ j»o«f,lMMkiL«bifw 

n 
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Since  the  object  of  the  natural  society  established  between 
all  mankind  is — that  they  should  lend  each  other  mutual  as- 
objectof     distance,  in  order  to  attain  perfection  themselves,  and  to 
thu  aooi-    render  their  condition  as  perfect  aa  possible, — and  since  na- 
oty  of  OA-   tions,  considered  as  so  many  free  persons  living  together  in 
tfooi.       a  state  of  nature,  are  bound  to  cultivate  human  society  with 
each  other, — ^the  object  of  the  great  society  established  by 
nature  between  aU  nations  is  also  the  interchange  of  mutual 
assistance  for  their  own  improTement,  and  that  of  their  con- 
dition, 

2 13.  First  The  first  general  law  that  we  discover  in  the  very  ( Itject 
general  ob-  of  the  Bociety  of  nations,  is  that  each  individual  nation  i» 
iigation-~to  ^^^^^(2  to  contribute  everu  thing  in  her  power  to  the  Jtappineee 

benefit  other       ,        r   ^'        ^    n  xT     xt.  m 

natioM,  bat      perfection^  ofaUiM  Men,* 

nofeto  pn.     But  the  duties  that  ire  owe  to  onrselTcs  being  unquestion- 
Jtt4t«»iuelC  ably  paramount  to  those  we  owe  to  others,— a  nation  owes 
herself  in  the  first  instance,  and  in  preference  to  all  other 

nations,  to  do  every  thinp^  «he  can  to  promote  her  own  hap- 
?  u.  Ex-    piness  and  perfection.    (I  sav,  every  thing  she  can,  not  only 
pUaation    m  a  physical  but  in  a  moral  sense, — that  is,  every  thing 
of  thli  ob-  that  she  can  do  lawfully^  and  consistently  with  justice  and 
honour.)    When,  therefore,  she  cannot  contribute  to  the  wel- 
fare of  another  nation  without  doing  an  essential  injury  to 
[  hdi  ]  herself,  her  obligation  ceases  on  that  particular  occasion,  and 
she  is  considered  as  lying  under  a  disability  to  perform  the 
office  in  question.  (6) 
J  15.  The     Nations  being  froo  and  independent  of  each  other,  in  the 
Moondi^  same  manner  as  men  are  naturally  free  and  independent,  tho 
fh  mL.  ^^^^''^  general  law  of  their  society  is,  that  each  nat 
ij  and  in- '     ^*^f^  *'*      peaceable  enjoyment  of  t/iat  liberty  which  she  in- 
de|MQdenoe  herUa  firim  nature.   The  natural  society  of  nations  cannot 
«r  BBttmu,  subsist,  unless  ^e  natural  rights  of  each  be  duly  respected. 
No  nation  is  willing  to  renounce  her  liberty;  she  will  rather 
break  off  all  cimimerce  with  those  states  that  should  attempt 
to  infringe  upon  it. 
§  1«.  Effect     As  a  consequence  of  that  liberty  and  independence,  it  e.\- 
ofUiAt  liber- clusively  belongs  to  each  nation  to  form  her  own  judgment  of 
what  her  conscience  prescribes  to  her, — of  what  she  can  or 
cannot  do, — of  what  it  is  proper  or  improper  for  her  to  do:  and 


*  Xennphon  points  ont  the  tme  re*-  n.  (1),  1x.  n.  (5);  Book iL  duip.  iL  j  21, 

son  of  this  flrit  of  aU  datiee,  aad  esta-  p.  144,  po9t. — 0. 

blUhM  ite  tMomH^r  in  tko  fottowing  (S)  Meodiori^  k  UL    8,  s.  S,  p.S9, 

words: — "  If  wo  boo  ft  man  who  ia  uni-  writes  clearly  and  decidedly  on  tliis 

formlj  eager  to  ponae  his  own  pri-  important  aut^Jeot; — he  obscnres  "The 

Tste  adTftDtago,  witbont  nfwnl  to  tiie  l»w  of  hmiuuittydomiiotoeeiii  to  oUlgo 

ralee  of  honour  or  the  datioi  of  ftl«iid»  «•  to   grant  paesage  to   any  othor 

ship,  ^!  "   pbouM  we  in   any  emer-  goodp,  except  such  as  are  abaolntely 

geocy  thiok  of  gpariug  htm?"    No(€  uecoasary  for  the   eupport  of  their 

wdU.  A.  D,  1797.  See  modmi  Mthofl'  Ufli  to  wliom  tiioy  an  ttu  oonTOjod." 

tiei«  Ti  <ri,pportof  tif^poiitioB,  emli^Ir.  — 0. 
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of  course  it  rests  solely  with  her  to  examine  and  determine  ^JJJJ' 
whether  she  can 'perform  any  offiec  for  another  nation  without  • 
neglecting  fJie  duty  which  she  owes  to  herself.  In  all  cases, 
therefore,  m  which  a  nation  has  the  right  of  judging  what 
her  duty  requirea,  no  other  nation  can  compel  her  to  act  in 
'such  or  sueh  particular  maimer:  for  an j attempt  at  such 
compulsion  would  be  an  infringement  on  the  liberty  of  nations. 
We  have  no  right  to  use  oonstramt  against  a  free  person,  ex- 
cept in  those  cases  where  Buch  person  is  Inmnd  to  perfdfm 
some  particular  thing  for  us,  and  for  some  particular  reason 
which  does  not  rlrpend  on  his  judgment, — in  those  cases^  in 
short,  wliere  we  have  a  perpff  rvjht  against  him. 

In  order  perfectly  to  undurstund  this,  it  is  necessary  to  ob-|iT.  Dis- 
serve,  that  the  obligation,  and  the  right  which  corresponds *^ 
to  or  is  derived  from  it,  are  distingmshed  into  extemai  and  q^^*^^^" 
intemaL    The  obligation  is  internal,  as  it  binds  the  cm-tut^^ 
9cieneey  and  is  deduced  from  the  rules  of  our  duty :  it  is  €:r-     and  im. 
ternal,  as  it  is  considered  relatively  to  other  men,  and  pro-  P*ff«ci  obiu 
duces  some  right  between  them.    The  internal  obligation  is^JJJJ|^  *" 
always  the  same  in  its  nature,  though  it  varies  in  degree;  but 
the  external  uljligatiun  is  divided  intu  perfect  and  iin perfect ; 
and  the  right  that  results  from  it  is  h\s>o  perfect  or  imperfect. 
The  perfect  right  ia  that  whidi  is  accompanied  by  the  right 
of  eompdUng  those  who  refuse  to  fulfil  the  correspondent  ob- 
ligation ;  the  imperfeet  right  is  unaccompanietl  by  that  right 
of  compulsion.   The  perfect  obligation  is  that  wMoh  gives  to  £  Ixiii  J 
the  opposite  p'^rty  the  right  of  eanynUikn;  the  impetfeet 

gives  him  only  a  right  to  ask. 

It  is  now  easy  to  conceive  wlij  the  right  is  always  imper- 
fect, when  the  correspondent  obligation  depends  on  the  judg- 
ment of  the  party  in  whose  breast  it  exists ;  for  if,  in  such  a 
case,  we  had  a  right  to  compel  hun,  he  would  no  longer  enjoy 
the  freedom  of  determination  respecting  the  conduct  he  is  to 
pursue  in  order  to  obey  the  dictates  of  his  own  conscience. 
Our  obligation  is  always  imperfect  with  respect  to  other 
people,  while  we  possess  the  liberty  of  judging  how  we  are 
to  act :  and  we  retain  that  liberty  on  all  occasions  where  we 
ought  to  be  free. 

Since  men  are  naturally  equal,  and  a  perfect  equality  pre- 2 18.  EquiO* 
vails  in  their  rights  and  obligations,  as  equally  proceedings^ 
firom  nature — ^Nations  composed  of  men,  and  considered  as 
80  many  free  persons  living  together  in  a  state  of  nature,  are 
naturally  equal,  and  inherit  from  nature  the  same  obligations 
and  rights.  Power  or  weakness  does  not  in  thh  respect  pro- 
duce any  difference.  A  dwarf  is  as  much  a  man  as  a  giant ; 
a  small  republic  is  no  less  a  sovereign  state  than  the  most 
powerful  kingdom. 

By  a  necessary  consequence  of  that  equality,  whatever  iaf 
law»il  for  one  nation  is  equally  lawful  for  any  other ;  and  "^^^^^ 
whatever  is  unjustifiable  in  the  one  ia  equally  so  in  the  other.  ^' 
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i  KRf  A  Dation  then  is  mistress  of  her  owu  actions  553  lonir  aa 

they  do  not  affect  the  proper  and  perfect  rights  of  "<ny  other 
I  nation — so  long  as  she  is  only  internally  bound,  and  does  not 

nultrcM  of  nnder  any  external  and  perfect  obligation.  If  sho  makes 
her  own  M-  AO  ill  use  of  bsT  liberty,  she  is  guilty  of  a  breach  of  duly ; 
tiona  when  but  Other  uatious  are  bound  to  acquiesce  in  her  conduct, 
they  do  Doi  ginoe  they  have  no  rieht  to  dictate  to  her. 
^^JJ^*  Since  nations  are  freej  independent^  and  equal — and  since 
^iK^t.i  of  each  possesses  the  right  r>f  j}f,h-fh}q.  jiccor'lin'j  to  the  dictates 
other*.  of  her  conscience,  what  conduct  she  w  to  pursue  in  order  to 
fulfil  licr  duties ;  the  effect  of  the  whole  im,  to  produce,  at 
J  least  externally  and  in  the  eyes  of  mankind,  a  perfect 

tiiv  voiua-  equality  of  rights  between  nations,  in  the  administration  of 
iM3rkw«r  their  afeurs  and  the  pursuit  of  their  pretensions,  without  re- 
Mtfmt.     mird  to  the  intrinsic  justice  of  their  conduct,  of  which  others 
have  no  right  to  form  a  definitxTO  judgment ;  so  that  what- 
ever may  be  done  by  any  one  nation  may  be  done  by  any 
£  Ixiv  ]  other;  and  thej  011  ^lit,  in  human  society,  to  be  considered 
as  posscsBini:  ei^ual  rights. 

Each  nation  in  fact  mnintiin^  that  she  has  justice  on  her 
side  in  every  dispute  that  liapjieus  to  arise ;  and  it  does  not 
belong  to  either  of  the  parties  interested,  or  to  other  nations, 
to  pronounce  a  judgment  on  the  contwted  questif"**.  The 
partj  who  Is  in  the  wrong  Is  guilty  of  a  erime  agtt...dt  her 
own  eomeienee  ;  but  as  there  exists  a  poesibili^  that  she  may 
perhaps  have  justice  on  her  side,  we  cannot  aceuse  her  of 
violating  the  laws  of  society. 

It  is  therefore  necessary,  on  many  occasions,  that  nations 
should  suffer  certain  things  to  be  done,  thonuh  in  their  own 
nature  unjust  and  condemnahle ;  becaut^e  they  cannot  oppose 
them  by  open  force,  without  violating  the  liberty  of  some 
particular  state,  and  destroying  the  foundations  of  their 
natural  society.  And  since  thev  are  bound  to  cultivate  that 
sodetv,  it  is  of  course  presumed  that  all  nations  have  con- 
sented to  the  principle  we  have  just  established.  The  rules 
that  are  deduced  from  it  constitute  what  Monsieur  Wolf  calls 
"f/it;  voluntarij  law  of  nations  and  there  is  no  reason  why 
we  should  not  uae  the  same  term,  althourrli  we  thrnizht  it 
necessary  to  deviate  from  that  great  man  iu  our  manner  of 
establishing  the  foundation  of  that  law.  (7) 


(7)  The  natural  priuKuy  or  iiUenuit 
hrW  of  natlmki  whteh  it  thus  hindiDg 

io  conBcienoe,  and  immnteUe,  it  mast 
be  admitted,  is  mere  tJicory,  nntil  it  hus 
been  aasented  to  bj  a  itate  m  biading 
OB  hor:  but  boddoa  fhat  hw  of  «on- 

science,  which,  until  »o  ftr;?<fnt<'d  to,  i.s 
imperfect,  there  is  what  is  termed  the 
pontivt  or  seeetuiary  Uw  of  natioiui,  and 
whieh  it  An^fiM/JInt,  tho  witMfM< 
60 


v«lttntary  laWf  or  those  rules  which  tucn 
«oiuId«r»(l  to  h*To  beoome  law  by  the 

uniform  practice  of  nations  in  gencmlf 
and  by  the  manifest  utility  of  the  rtjh** 
themselves; — 0€condiy,  the  aittomary 
law»  or  fhiit  whieh»  trvm  motiTet  of 

convonionce,  has  by  ta<  if  1>ut  iiuj'Iii'd 
agreement  jirpvailed,  not  generally  in- 
deed amuug  aU  nalioDs,  nor  wi^  m 
panmottBl  ntilllj  m  to  beeouie  »  por* 
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The  laws  of  nalural  society  are  of  such  importance  to  the 
safety  of  all  Btete§»  tbaft,  if  the  omtom  once  previdled  of  • 
trampling  them  under  foot» no  nation  could  flatter  herself  [{^^^^ 
with  the  hope  of  preeerving  her  national  ezutenoe,  and  en-  agidnauhL 
joying  domestic  tranquillity,  however  ftttentive  to  pursue  infracturs 
every  measure  dictated  by  the  most  consummate  prudence,  ^ 
justice,  and  moderation.*    Now  all  men  and  all  states  have"*  nauona. 
a  perfect  right  to  those  things  that  are  necessary  for  their 
preservation,  since  that  right  corresponds  to  an  indispensa-  ii»giit  of  d«- 
ble  obligation.    All  nations  have  therefore  a  right  to  resort 
to  foreiUe  means  for  the  purpose  of  repressing  any  one  par> 
tioular  nation  who  openly  violates  the  Uws  of  the  society 
which  Nature  has  established  between  them,  or  who  diieotlj' 
attacks  the  welfare  and  safety  of  that  society. 

But  care  must  be  taken  not  to  extend  that  right  to  the?  23.  Me*, 
prejudice  of  the  liberty  of  nations.    They  are  all  free  and 
independent,  but  bound  to  observe  the  laws  of  that  society"*^ 
which  Nature  has  established  between  them ;  and  so  far 
hound,  that,  when  any  of  them  violates  those  Iawb^  the  others 
have  a  right  to  repress  her.   The  conduct  of  each  nation,  [  Ixv  j 
thetefoi  < ,  i  i  no  further  subject  to  the  oontiol  of  the  others, 
than  as  the  interests  of  natural  soeietj  are  ooncemed.  Xhe 
general  and  common  right  of  nations  over  the  conduct  of  any 
sovereign  state  is  only  commensurate  to  the  ol^ect  of  th«t 
:90Ciety  which  exiAts  between  them. 


lim  of  uniter$al  voltmtary  UWj  but 
•Bioa^  to  IwTe  Mqvind  ft  prtMriptiv9 
obUsfttton  among  certain    states,  so 

intnaffd  an  to  1>o  mutually  bciuTitoil  hy 
it,  as  the  cantomary  law  itrevailiog 
moBg  MShnvk  uatlont  in  tb«  whale 
fiRhcnr,  and  illusfnitod  by  tbo  decision 
in  Fenninyt  v.  Lord  Urtni-illc,  I  TauDt 
B«p.  S41,  248,  opon  the  diruioii  of  lite 
profits  arising  from  a  whalo  when  killed 
by  the  crews  of  several  boats;  and 
thir€U0f  the  eonventwual  late,  or  that 
which  ii  c^preerf  between  particular  states 

hj  exprent  frenh'ti,  a  law  biti  liri'  only 

Upon  the  parties  among  whom  «ucb 
tNOlea  Ib  lbfo«.  S«e  1  Chh^t 
Commercial  Imw,  tS,  S9|  Md  M*  poK^ 

§  27,  p.  06. 

Id  the  case  of  Uie  ship,  Flad  O^en^ 
1  Eob.  Rep.  115,  Sir  WiUiam  Scott  ob- 
?errc<l,  "  A  great  part  of  the  Inxr  of 
nations  stands  on  the  naagt  and  prac- 
fjee  1^  MifMiw,  mtd  en  mo  otiUr  /tftatdet- 
fum  :  it  is  iiitrmlucod,  iiulecl,  by  gene- 
ral principles,  but  it  tmrels  with  tboae 
general  principles  only  to  n  eevtahi  nsr 
tent;  and  if  it  stops  there,  you  are 
not  at  liberty  to  go  farther  aud  to  sny, 
(bat  XLtrf  general  speculalions  would 


bear  yon  oat  In  a  farther  progress; 
thM»  flpt  inelHiM,  «B  mm  gmttA 

principlei^  it  is  IawAiI  to  destroy  yov 
pnemy,  nnd  mere  general  principles 
make  DO  great  difference  as  to  the 
manner  by  which  this  is  to  be  effected ; 
but  the  conyentional  Iflw  of  mankiDdi 
which  is  eridonced  in  their  practie^ 
does  make  %  ^Hstinetlon,  aod  alknri 
some  and  prohibits  other  modes  of  de- 
struction;  and  a  belligerent  is  bound 
to  confine  himself  to  those  asodM 
which  the  mmmon  practire  of  manUnd 
has  employed,  and  to  relinquish  "those 
which  the  same  practice  has  not 
brought  witUn  the  onUnny  ez«rds6 
of  wnr,  howcrcr  gnnetioned  by  llB  prin- 
oiplos  and  porpoees/'  so  it  has  erer 
bean  the  praeiiM  of  nmtioat  to  bring 
TesieU  enptored  by  them  into  Aeir  own 
port^*,  nnd  to  ermdcmn  them  as  prize  in 
tlutir  own  Admiralty  Courts ;  and  tbere- 
Ihre  ft  WBtmeft  of  eondeamntion  in  the 
neutral  coun^  WOQU  bo  IDogftl  MUI 
Toid.  Ibid, — 0> 

^  Btonhn  si  hMo  portsbftto  ouuAft 
ei  peradsoere  Tolomns,  totam  ritam, 
pprictilosnni,    insldfotrnm,  infestamqao 
redd«mu3.    Cioero  in  Verr.  iL  16. 
f  « 
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PRiuiu.       The  several  ciirjarfeweyitR  into  -which  nations  may  enter 
~  produco  a  v.pw  kind  of  law  of  nation!?,  called  Conventiojial^ 
1 34.  Ami-  qx- of  T}  talma.    As  it  is  evident  that  a  treaty  binds  none 
'/aw  ofnR.  contracting  parties,  the  conventional  law  of  nations 

tion^,  or  lAw  is  not  a  unirersal  but  a  particular  law.  All  tliat  can  be  done 
«f  tTMiiM.  on  this  subject,  in  a  treatise  on  the  Law  of  Natkm^  is  to  lay 
down  those  general  rules  which  nations  are  bound  to  observe 
with  respect  to  their  treatiei,  A  minute  detail  of  tlie  various 
agreements  made  between  partioalar  nations,  and  of  the 
rights  and  obligations  thence  resulting)  is  matter  of  fact,  and 
belongs  to  the  province  of  history. 
{  25.  Cm-  Certain  maxims  and  eustoms,  consecrated  by  long  use,  and 
Jy^JjJjJjJJJ  observed  by  nations  in  their  mutual  intercourse  with  each 
other  a8  a  kind  of  law,  form  the  Customari^  Law  of  Natiiftu^ 
(NT  die  Outtom  tf  iVot^MM.  (8)  This  law  is  fi>nnded  on  a  toed 
consent,  or,  if  you  please,  on  a  tacit  convention  of  the  nations, 
that  observe  it  towards  each  other.  Whence  it  appears  that 
it  is  not  obli^tory  except  on  those  nations  who  have  adopted 
it,  and  that  it  is  not  universal,  any  more  than  the  cornsenf 
tional  law.  The  same  remark,  therefore,  is  equally  applica 
ble  to  this  cuMomarif  hyy\  viz.  that  a  minute  detail  of  its  par 
ticulars  does  not  beh'ni:  to  a  systematic  treatise  on  the  law 
of  nations,  but  that  ^vc  must  content  ourselves  with  giving  a 
eeneral  theory  of  it ;  that  is  to  say,  the  rules  which  are  to 
be  observed  In  it,  as  well  with  a  view  to  its  effects^  as  to  its 
snbstance:  and  with  respect  to  the  latter,  those  rules  will 
serve  to  distmguish  lawM  and  innocent  eostoms  &om  those 
that  are  unjust  and  unlawful. 
^  2«.  GcTie-  When  a  custom  or  usage  is  generally  established,  either 
between  all  the  civilized  nations  in  the  world,  or  only  between 
tho«e  of  a  certain  continent,  as  of  Europe,  for  example,  or 
between  those  who  have  a  more  frequent  intercourse  with 
'^ach  other ;  if  that  custom  is  iu  its  own  nature  indifferent, 
[  Ixvi  ")  md  much  more,  if  it  be  useful  and  reasonable,  it  becomes  ob- 
ligatory on  all  the  nations  in  question,  who  are  considered 
as  having  given  their  consent  to  it,  and  are  bound  to  observe 
it  towards  each  other,  as  long  as  they  have  not  expressly  de- 
clared their  resolution  of  not  observing  it  in  future.  (9)  But 
if  that  custom  contains  any  thing  unjust  or  unlawful,  it  is 
not  obligatory ;  on  the  contrary,  every  nation  is  bound  to  re- 
linquish it,  since  nothing  can  oblige  or  authorize  her  to 
violate  the  law  of  nature. 


(8)  From  1h»  MtihoritiM  «Atftd  in 
Bmmt  T.  Pipon,  Knapp't  Mitp,  67,  it 

•earns,  tii»t  most  nations  tkgr*e,  that 
iwentj  jeara'  UDiDterruptod  usmgo  (for 
tmanlf  ffmrt  Is  •vIdcnM  m  well  «f  jm&- 

lie  and  fffiifrnf  ruitom*  OT  practircf  n*? 
of  privaU  rigbta)  u  raffident  to  wuUda 
th*  imeui  0. 


(ft)  At  to  flib  pMiliott,  M«  ItarfiMT, 

Miirton's  L.  X.  366,  and  fennity*  v. 
Lord  OrtnvUU,  1  Taontoo'f  Rep.  24S. 
There  moat  be  a  reaaonable  notification, 
la  pololofliBM,  of  tto  inlentim  nolio 

and  1  CMttgr'a  CriminaL  Law  29,  86, 92. 
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OV  IHB  LAW  OV  NATIONB.  Izvi 

These  tliree  kinds  of  law  of  nations,  the  Voluntary y  the  ^_^>** 
Conventionaly  and  the  Oustoman/y  together  constitute  the 


Positive  Law  of  Nations. (10)  For  they  all  proceed  from  2 
the  will  of  Nations ;  the  Voluntary  from  their  pretumed  con- 
Bent,  the  CbntrmtiMiaZ  from  an  eacpresi  oonsent,  antl  the 
Oustomary  from  taeit  consent ;  and  u  there  can  he  np  other 
mode  of  deducing  any  law  from  the  will  of  nations,  there  are 
only  these  three  kinds  of  Positive  Law  of  Nations. 

We  shall  be  careful  to  distinguish  them  from  the  Natural 
or  Necessary  law  of  nations,  Avithoiit,  however,  treating  of 
them  separately.  But  after  liaving,  under  each  individual 
head  of  our  subject,  established  what  the  Necessary  law  pre- 

scrihesy  we  shall  immediately  add  how  and  why  the  decisuma 
of  that  law  must  he  modified  by  the  Folunteyy  law;  or  (which 
amounts  to  the  same  thing  in  other  terms)  we  shall  explain 

how,  in  consequence  of  the  liherty  of  nations,  and  pursuant 
to  the  ruhisi  of  their  natural  society,  the  external  law  -wliioli 
they  are  to  observe  towards  each  other  diflfers  in  certain  in- 
stances from  the  maxims  of  tlie  Internal  law,  which  never- 
theless remains  always  obligatory  in  point  of  conscience.  As 
to  the  rights  introdnced  bj  TS-eaitUi  or  by  O^Mtom,  there  is 
no  room  to  apprehend  that  anyone  will  confonnd  them  with 
the  NcAurdl  law  of  nations.  They  form  that  species  of  law 
of  nations  whieh  authors  have  distinguished  by  the  name  of 
Arbitrary. 

To  furnish  the  reader  beforehand  with  a  general  rliroction  ?  2S.  Gene 
respecting  the  distinction  between  the  Necessary  and  the '"'^ 
Voluntary  law,  let  us  here  observe,  that,  as  the  Necessary  ^^^^f 
law  is  always  obligatory  on  the  consctenccy  a  nation  ought  boom- 
never  to  lose  sight  of  it  m  deliberatmg  on  the  line  of  conduct  my  aad 
she  is  to  pursue  in  order  to  fulfil  her  duty;  but  when  there 
is  question  of  examining  what  she  may  demand  of  other 
states,  she  must  consult  the  Voluntary  law,  whose  maxims 
are  devoted  to  the  safety  and  advantage  of  the  oniTersal 
society  of  mankind. 

(10)  Sm  Divisum  of  Iawb  of  Nations,  cuUt,  IriL  n.  (S).~-€L 
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CHAP.  L 

07  KATIOHS  OB  BOTBREIGir  8TATES.(10) 

A  NATION  or  a  state  Is,  M  bai  been  said  at  tho  be^nning  g  i.  or  th* 
of  this  work,  a  body  politic,  or  a  society  of  men  united  to- 
got>if^r  for  the  purpose  of  promoting  their  mutiial  Mfety  andJJJJ"^*'* 
ativantage  by  their  combined  strength. 

From  the  very  design  that  induces  a  number  of  men  to  form 
a  society  wixich  has  its  common  interests,  and  vihich  is  to  act 
in  concert,  it  is  necessary  ib»t  thero  elionld  be  eBtabliehed  a 
PMie  'Auihrntyy  to  order  and  direct  wbat  is  to  be  done  by 
each  in  relation  to  the  end  of  the  association.  Tbia  political 
authority  is  the  Sovereignty ;  and  he  or  they  wbo  ore  in- 
vested with  it  are  the  Sovereign.ilQ) 

It  is  evident,  tliat,  l^y  tlio  very  act  of  the  eivil  or  political  ^  2.  The 
association,  each  citizen  subjects  liimself  to  tiie  authority  of  »«tJiority  of 
the  entire  body,  in  every  thing  that  relates  to  the  common  pou^*^^^ 
welfare.    The  authority  of  all  over  each  member,  therefore,  msm- 
eeaentially  belongs  to  the  body  politic,  or  state;  but  the  ex- ben. 
erdee  of  tbat  authority  may  be  placed  in  different  hands^  ao-  ^  ^ 
cording  as  the  society  may  have  ordained.  L  J 

If  the  body  of  the  nation  keep  in  its  own  hands  the  em- 1  3- 
pire,  or  the  right  to  command,  it  is  a  Popular  government,  ^SttShTof  «o- 
Demovraey  ;  if  it  intrust  it  to  a  certam  number  of  citizens, 
to  a  senate,  it  establishes  an  Aristocratic  republic ;  finally, 
if  it  coufide  the  eovernmcut  to  u  aiiigle  persoiiy  the  btatc  be- 
comes a  Monare^fJ^l,) 

These  three  kinds  of  goverament  may  be  yarioosly  com- 
bined and  modified.  We  shall  not  here  enter  into  the  par- 

(10)  Th«  student  doairous  of  enUrg-  ferent  Governments ;  Mid  see  Coon  de 

rug  bu  kDOMlo*l);e  upon  tlus  wkjaafc  Droit  Public  Interne  •!  SzteiMy  Pferla, 

«liiiuM  mill  L  icke  on  Ooveniment ;  l>o  A.  D.  1S30. — C. 

Lolme  on  the  Coo«U(atioa;  1  Bla.  Com.      (11)  See  the  adTantages  and  diead- 

47 ;  Ssdffwiek's  Oooinientaiiei  fbefton ;  Tuta^  of  oaoh  of  Hmm  fbrnii  of  go« 

and  Chltty  Jmiiftr'n  Pr«»rog:alive3  of  the  vernmi'nt  .■'hortly  OODlldanS.  1 

Crowu  a«  ragard«  Sovara^gat^  aad  dif-  Com.  49,  50.—^. 


Digitized  by  Go^le 


2  OJ?  NAIIONS,  OR 

BOOK  t   tieulan ;  this  subject  l>eloiiging  to  tKe  puiUe  undventU  Uw 

for  the  object  of  the  present  work,  it  is  sufficient  to  establish 
the  general  principles  necessary  for  the  decision  of  those  dis- 
putes that  may  arise  between  nations. 
|i.  What     Kvery  nntion  that  governs  itself,  under  what  form  soever, 
are  8ove-     without  dependence  on  an}'  foreign  power,  is  a  Sovereign 
reign  autos-  State.    Its  rights  are  naturally  the  same  as  those  of  any  other 
state.    Such  are  the  moral  persons  who  live  together  in  a 
natural  society,  subject  to  the  law  of  nations.    To  give  a  na- 
tion a  mht  to  make  an  immediate  figure  in  this  grand  society, 
it  is  snfBcient  that  it  be  reallj  soTereign  and  independent, 
that  is,  that  it  govern  itself  by  its  own  authority  and  laws. 
;  5.  Of        We  ought,  therefore,  to  account  as  sovereign  states  those 
states  bound  which  have  united  themselves  to  another  more  powerful,  by 
bjuDoqaal       unecpnyl  alliance^  in  which,  as  Aristotle  says,  to  the  more 
powerful  IS  given  more  honour,  and  to  the  weaker,  more  as- 
sistance. 

The  conditions  of  those  unequal  alliances  may  be  Infinitely 
Taried«   But  whaterer  they  are,  provided  the  inferior  ally 
reserve  to  itself  the  sovereignty,  or  the  right  of  governmg  its 
own  body,  it  ought  to  be  considered  as  an  independent  state, 
that  keeps  up  an  intercourse  with  others  under  the  authority 
of  the  law  of  nations. 
1 6.  Or  by     Consequently  a  weak  state,  w  hich,  in  order  to  provide  for 
iMatieflof   its  safety,  places  itself  under  the  protection  of  a  more  power- 
iroUaUoB.  f^j  ^j^^^  ^j^^  engages,  in  return,  to  perform  several  offices 
H  3  ]   eamvalent  to  that  protection,  without  however  divesting  itself 
of  the  right  of  government  and  sovereignty, — ^that  state,  I 
say,  does  not,  on  this  account,  cease  t  >  r  nk  among  the  sove- 
reigns who  acknowledge  no  other  law  than  that  of  nations.  (12) 

*Ker  atiall  w«  ezainina  whiob  of  mliilabadtbrottgli  jonr  flndt"  ''T^ttA^*' 

those  (lifforent  kinds  of  government  ia  replied  thu  kln^:  ''I  shall  leave  them 
the  best.  It  mil  be  suffioieni  to  saj  a  smaller  portion  of  it ;  but  it  will 
in  general,  that  th«  monardiieal  form  rest  apon  a  firmer  baj>i?."  The  Lace- 
appears  pniimUe  to  vmf  oUier,  pro-  da>monians,  during  a  certain  period. 
Tided  the  power  of  the  sover^'ign  bo  had  two  chiefs  to  whom  they  very  im- 
limitod,  and  not  absolutOi — qui  [/>rt»-  properly  gave  the  title  ot  kings.  Tbej 
cijpMftts]  torn  demtou  regina  ri  in-  wen  magfalntet,  who  poaaSMd  a  Tciy 
tni  iuo(li>!<ti:p  ef  meflinrritatis  fines  ?0  liinilefl  I'xwcr,  aii'i  whom  it  wus  rii>t 
ooDtineat,  excaara  potoctatis,  quam  im-  unasual  to  cito  before  the  tribunal  of 
pradantw  ia  augere  satagunt,  jnstice,— to  «mtt»— lo  eondema  to 
minaitur,  penitusque  oormmpitur.  Nos  death. — Sweden  acts  with  less  impro- 
rtultl,  majoris,  potontuo  fip<»eio  decepti,  priety  in  contimiiiig  lo  Ix  ^tow  on  hp* 
dilabimur  in  contrariom,  non  satia  chief  the  title  of  icing,  although  she  has 
•onaldemitM  «ub  dManm  tntMii  mm  ofrouBMribod  hit  power  within  very 
p<(ti  n;:  irn  qarn  virihns  inadnm  imponit.  narrow  hnumli^.  TTo  shfires!  not  his 
The  maxim  has  both  truth  and  wisdom  anthority  with  a  colleague, — he  ia 
on  iti  aldei.  ISm  mthor  here  <inotM  beredltMy, — nnd  ttie  atate  hai^  from 
the  saying  of  Theopompus,  king  of  time  immemorial,  borne  the  tiUo  of  n 
Sparta,  who,  returning  to  his  house  kingdom. — Edit  a.  D.  1797. 
amidst  the  acclamations  of  the  peo-  (12)  This  and  other  rules  resp«ct- 
ple,  after  the  eataUiahment  of  the  ing  smaller  states  sometimea  form  the 
Ephori You  will  leave  to  your  chil-  syhjeet  of  consideration  even  in  the 
dren  (said  bis  wife)  an  authority  di-  Munioipal  Courts.  In  case  of  a  re- 
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There  occurs  no  greater  difficulty  with  respect  to  trihUary   *oo%  i. 
states ;  for  tliou^h  the  payment  of  tribute  to  a  foreign  power 
does  in  some  dt';;ree  diminish  the  dignity  of  those  blaies,  fium  f^^!^^^ 
its  being  a  confession  of  their  wcakaesa, — yet  it  suffers  their ^JJ^'^ 
sovereignty  to  subsist  entire.    The  custom  of  paying  tribute 
was  formerly  very  common, — ^the  weaker  by  that  means  pur- 
chasing of  their  more  powerful  neighbour  an  exemption  from 
oppreBsion,  or  at  that  price  securing  hie  protection,  without 
ceasing  to  be  BoyereigoB* 

The  Germanic  nations  introduced  another  custom — that  |  8.  or 
of  requiring  homage  from  a  state  eitlicr  viintiui.-^hed,  or  too  f<?"<J'»^ry 
weak  to  make  resistance.     Sometimes  even,  a  prince  has"****^ 
givtii  sovereignties  in  fee,  and  sovereigns  have  voluntarily 
rendered  themselves  feudatories  to  others. 

When  the  homagje  leaves  independency  and  eorereign  au- 
thority in  the  admmistration  of  the  state,  and  only  means 
certain  duties  to  the  lord  of  the  feOi  or  even  a  mere  honorary 
acknowledgment,  it  does  not  proTcnt  the  state  or  the  feuda- 
tory prince  being  strictly  sovereign.  The  Icing  of  Naples 
pays  honi;i;je  for  his  kingdom  to  the  popp,  :uid  is  nevertheless 
reckoned  among  the  principal  sovereigns  ut  Europe. 

Two  sovereign  states  may  uLo  be  suhject  to  the  samc|».  or  two 
prince,  without  any  dependence  on  each  other,  and  each  may 
retain  all  its  rights  as  a  free  and  soTereign  state.  The  king  '  ' 
of  Prussia  is  sovereign  prince  of  Neufchatel  m  Switzerland, 
without  that  principality  being  in  any  manner  united  to  his 
other  dominions;  so  that  the  people  of  Neufchatel,  in  virtue 
of  their  franchises,  may  serve  a  foreign  power  ut  war  with 
the  king  of  Prussia,  provided  that  the  war  be  not  on  account 
of  that  principality. 

Finally,  several  sovereign  and  independent  states  may  ?  lo.  Of 
nnite  themselTes  together  bpr  a  perpetual  confederacy,  witli-  f^"™- 
out  ceasing  to  be,  each  individually,  a  perfect  state.  They 
will  together  constitute  a  federal  republic:  th^  joint  de-"^ 
liberations  will  not  impair  the  sovereignty  of  each  member, 
though  tliey  may,  in  certain  respects,  put  some  restraint  on 
the  exercise  of  it,  in  virtue  of  voluntary  engagements.   A  per- 
son does  not  cease  to  be  free  and  independent,  when  he  is  obliged 
to  fulfil  engagements  whicli  he  has  voluntarily  contracted. 

Such  were  formerly  the  cities  of  Qreece ;  such  are  at  present 
the  Seven  United  Provinces  of  the  Netherlands,(ld}  and  sudi 
the  members  of  the  Helvetic  body. 


Tolled  colony,  or  part  of  a  parent  or 
principal  state,  -iihj.'ct  of  »iii')ther 
■tate  can  legallj  m&ko  a  contract  with 
it  or  Mdst  th«  wbm  without  leave  «f 
his  own  government,  before  its  sepa- 
rate independenjpo  bM  been  recog- 
nised bj  bie  own  goTeranent.  /enct 
rata  4a      I  Tm.  A  BaBiLS97j 


Thompton  V.  PovUa,  2  Sim.  Rep.  202 ; 
Yr'iHitrri  V.  Ormrnt,  2  Car.  A  V.  223; 
11  B.  Moore,  308;  3  Bing.  432;  and 

?,  Wheat.  610.  See  Cftemel  T.  Fouua^ 
3  Binn.  252.] 

(13)  Of  eonie,  tiie  wevds  "of  jBf«. 
«W*  tvtw  onlj  to  fh»  Umo  when 
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I  iL  Of  ft  of  the  law  of  nations.   Such  were  the  nations  and  kingdoms 
hupa^^  which  the  Bomans  rendered  subject  to  their  empire;  the 
radertlM    generality  even  of  thoBO  whom  thej  honoured  with  the  name 
dominion  of  of  friends  and  allies  no  longer  formed  real  states.  Within 
another.     thcmselves  thcy  were  governed  by  their  own  laws  and  magis- 
[43    tratcs  ;  but  without,  they  were  in  every  thing  obliged  to  follow 
the  orders  of  Rome :  tbcy  dared  not  of  themselves  either  to 
make  war  or  contract  aiiiances  j  and  could  uot  treat  with 
naticms. 

1 11  TU     The  law  of  nations  is  tiie  law  of  soTerdgns ;  free  and  inde- 
objccta  of   pendent  states  are  moral  persons,  whose  mhts  and  oblkations 
we  are  to  establish  in  this  treatise. 


CHAP.  n. 

c»AP.  g.   aSNBRAL  PJUNCIPI.SS  OV  THB  DUTIES  OF  A  NATIOK  TOWA&DS 

ITSBLP, 

}  18.  A  nft-    IF  the  rights  of  a  nation  spring  from  its  obligations,  it  is 
Lt  a"''^  principally  from  those  ihat  relate  to  itself.   It  will  fhrther 
fNMbij  to  <^PP6i^i*t  that  its  duties  towards  others  depend  very  much  on 
ito  Dfttim.  lit  duties  towards  itself,  as  the  former  are  to  be  regulated 
(M)         and  measured  by  the  latter.    As  we  are  then  to  treat  of  the 
obligations  and  rights  of  nations,  an  attention  to  order  re- 
quires that  we  should  begin  by  establishing  what  each  nation 
owes  to  itself. 

The  general  and  fundamental  rule  of  our  duties  towards 
oarselTss  is,  that  every  mml  being  ought  to  Htc  in  a  manner 
ocmformable  to  his  nature,  naturm  emvomimter  vwere,(14) 
A  nation  is  a  being  determined  by  its  essential  attributes, 
that  has  its  own  nature,  and  can  act  in  conformity  to  it. 
There  are  then  aetion?  of  ji  nation  as  such,  wherein  it  is  con- 
cerned in  its  national  character,  and  which  are  either  suitable 

Tittd  imto,  and  it  la  unneoesMuy  to  hM  aoqnired  pow«n  far  bojond  its 

nentioii  otherwuo  than  tboA  cnnorUy  diminutive  extont    Tbeso  being  esta< 

fte  notorioofl  recent  ebangoa. — C.  bli^hed,  it  bocomei  tbe  datj  of  »neh 

(14)  If  to  pftrtieoiftriit   may   be  ft  tlftlii^  mi  of  Ukm*  exereiaing  tbo 

allowed,  yro  mny  inatJUice  Great  Bri-  powers  of  goTemment,  to  cultiviiie  and 

taiHt    Comparativelj,  with  regard  to  improTe  tiieee  nataral  adraotagcs  j  and 

ttnunrioBf,  It  would  Iw  but  ftft  iarig-  fn  thftt  vlow  tho  oaelrai  oxcUuIto 

nlfioant  stalo ;  but  witli  roganl  to  its  navljij/itlon   eysfom,  conHtituting  Enj;- 

insular  citaation  aad  exoelleat  portBy  laad  tbo  carrier  of  £aroj>e  and  the 

•ad  Iti  proximity  to  Iii»q^,  and  aboro  world,  wore  bigbly  laitdablo;  and  it  ia 

all  tbe  singularly  maaljp  brave,  and  to  be  boped  tbat  a  return  of  tbo  aystenii 

adventurous  character  of  H9  nnt!v(><>,  injudlrlnunly  abiindODOd^  oill  on  Umg 

it  baa  been  capU>le  of  acquiring  and  take  place. — C. 
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or  opposite  to  ^hat  constitutes  it  a  nation;  80  iliat  it  is  not   book  i. 

a  matter  of  indifference  whether  it  performs  some  of  thnaw  c^^' 
actions,  and  omits  others.  In  this  respect,  the  Law  of  Xatiiro 
prescribes  it  certain  duties.  We  shall  see,  in  this  first  book, 
what  conduct  a  nation  ought  to  observe,  in  order  that  it  may 
not  be  wanting  to  itself.  But  we  shall  first  sketch  out  a 
general  idea  of  this  subject. 

He  wlio  no  longer  exists  can  luiTe  no  daties  to  perform :  and  ^  u.  Of 
a  moral  being  is  eharged  with  obU^tions  to  himself,  only  with  tbo  prei«r. 
a  riew  to  his  perfiaction  and  happmess :  for  to  preserve  and  to  ^l^^^^^ 
perfect  hi*  oum  nature^  is  the  sum  of  all  his  duties  to  himself.  «f  >mthm. 

The  preservation  of  a  nation  consists  in  the  duration  of  the 
political  association  by  which  it  is  formed.  If  a  period  is 
put  to  tliis  ab^ttt'iation,  the  nation  or  state  no  longer  subsists, 
though  the  individuals  tiiai  composed  it  still  exi^it. 

The  perfeeHon  of  a  nation  is  found  in  what  renders  it 
capable  of  obtaininff  the  end  of  civil  sodety ;  and  a  nation  b 
in  ap^ect  state,  wnen  nothing  necessary  is  wanting  to  arrive 
at  that  end.  We  know  that  the  perfection  of  a  thin^  con- 
sists, generally,  in  the  perfect  agreement  of  all  its  constituent 
parts  to  tend  to  the  same  end.  A  nation  being  a  multitude 
of  men  united  together  in  civil  society — if  in  tliat  multitude 
all  conspire  to  attain  the  end  proposed  in  forming  a  civil 
society,  the  nation  is  perfect;  and  it  is  more  or  less  so, 
according  as  it  approaches  more  or  less  to  that  perfect  agree-  [  5  ] 
ment.  In  the  same  manner  its  external  state  will  be  more 
or  less  perfect,  according  as  it  concurs  with  the  interior  per- 
fection of  the  nation. 

The  end  or  object  of  civil  society  is  to  procure  for  the  i  is.  wiiai 
citizens  whatever  they  stand  in  need  of  for  the  necessities, 
the  conveniences,  the  accommodatiou  of  life,  and,  in  general,  ■•"'••v 
whatever  conaULaLcs  happiness, — with  the  peaceful  possession 
of  property,  a  method  of  obtaining  iustice  with  security,  and, 
finally,  a  mutoal  defence  against  ui  external  violence. 

It  is  now  easy  to  form  a  just  idea  of  the  ^rfection  of  a 
state  or  nation : — every  thing  in  it  must  conspire  to  promote 
the  ends  we  have  pointed  out. 

In  the  act  of  association,  by  virtue  of  which  a  multitude  ?  i«.  A  na- 
of  men  form  together  a  state  or  nation,  each  individual  has  ♦^•"o 'sondcf 
entered  into  engagements  with  all,  to  promote  the  g^"^!'^^  n^lf**" 
welfare ;  and  all  have  entered  into  engagements  with  each  ,^Telt*cU^ 
individitt],  to  facilitate  for  him  the  means  of  supplying  his 
necessities,  and  to  protect  and  defend  him.    It  is  manifest 
that  these  reciprocal  eneagements  can  no  otherwise  be  fulfilled 
tlinn  by  maintaining  the  political  association.    The  entire 
nation  is  then  obliged  to  maintain  that  association ;  and  as 
their  preservation  depends  on  its  continuance,  it  thence 
fulluwi*  that  every  nation  is  obliged  to  perform  the  duty  of 
self-preservation. 

This  obligation,  so  natural  to  each  indiridual  God's 
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Mos  I.  creation,  is  not  derived  to  nations  iraraediately  from  nature, 
but  from  the  agreement  by  which  civil  society  is  formed :  it 
is  therefore  not  absolute,  but  conditional, — that  is  to  say,  it 
supposes  a  Lumau  act,  to  wit,  the  social  compact.  And  as 
compacts  may  be  diasolred  by  oommon  eonflent  of  the  parties 
— ^if  the  mdiTiduals  that  oompose  a  nation  ehonld  unaaimonslj 
agree  to  break  the  link  that  binds  them,  it  wonld  be  lawfid 
for  them  to  do  so,  and  thus  to  destroy  the  state  or  nation  : 
but  they  would  doubtless  incur  n  dofrrcc  of  guilt,  if  they  took 
this  step  without  jn-t  and  wei^Hity  reasons  ;  for  civil  societies 
are  approved  by  the  Law  of  Nature,  which  recommends  them 
to  mankind,  as  the  true  means  of  supplying  all  their  wants, 
and  of  eflfectually  advancing  towards  their  own  perfection. 
Moreover,  civil  society  is  so  useful,  nay  so  necessary  to  all 
citizens,  that  it  may  well  be  considered  as  morally  impossible 
for  them  to  consoit  nnanimously  to  break  it  without  necessity. 
But  what  citizens  may  or  ought  to  do — what  the  majority  of 
them  may  resolve  in  certain  cases  of  necessity  or  of  prej^sing 
exigency — are  rjTio«tion3  that  will  be  treated  of  elsewhere : 
they  cannot  be  hulidly  determined  without  some  principles 
which  we  have  not  yet  established.  For  the  present,  it  is 
snfficient  to  have  proved,  that,  in  general,  as  long  as  the  poli- 
tical society  subsists,  the  whole  nation  is  obliged  to  endeavour 
to  maintain  it. 

J  17.  And     If  a  nation  is  obliged  to  preserve  itself,  it  is  no  less  obHeed 
teami^n  ^^^^^^^^7     preserve  all  its  members.    The  nation  owes  this 
*to  itself,  since  the  loss  even  of  one  of  its  members  weakens  it, 
and  is  injurious  to  its  preservation.    It  owes  this  also  to  the 
memljcrs  in  particular,  in  consequence  of  the  very  act  of  asso- 
ciation ;  for  those  who  compose  a  nation  are  united  for  their 
[  6  ]  defence  and  common  advantage ;  and  none  can  justly  be  de- 
prived of  this  union,  and  of  the  advantages  he  expects  to  de- 
rive from  if,  \\liile  he  on  his  side  fulfils  the  conditions.(15) 

The  body  of  a  nation  cannot  then  abandon  a  province,  a 
town,  or  even  a  single  individual  who  is  a  part  of  it,  unless 
compelled  to  it  by  nerpssity,  or  indispensably  obliged  to  it  by 
the  strongest  reasons  lounded  on  the  public  safety.(16) 
g  18.  A  n»-    Since  then  a  nation  is  obliged  to  preserve  itself,  it  has  a 
ttoa  bM  a  rij^t  to  every  thing  necessary  for  its  preservation.   For  the 
eT*5^  iiM        ^  Nature  gives  us  a  right  to  every  thing  without  which 
we  cannot  fulfil  our  obligation ;  otherwise  it  would  oblige  as 

(1!>)  This  principle  in  in  ererj  re-  soir.    This  is  the  priueipltt  upuu  whidi 

•pMi  ncognised  and  aoted  upon  bj  i«  fonndcd  tlM  ml*   N*mo  potert  «ni#r« 

onr  mnniripfil  liiw.    It  is  in  respect  of,  patrtam,"   Otfr^'n'o           7  Ci>l<t^,  ?5  . 

and  ai  a  dae  return  for,  th«  protection  Co.  Lit.  129,  a;  and  s^e  an  int«rert- 

•v«i7  aaloial  bore  tiibjeet  Is  eiitia«d  isf  apfdi««tlm  of  thai  ralo  hi  Mmo- 

tT),  ami  actimlly  does,  by  law,  reocivt;  danoltTi   OiM^  Wwktft  GfOm  htlWt 

from  the  instant  of  bis  birth,  that  aU  59.— C. 

tbo  obUgotiolM  of  allegianee  attach  (16)  In  tracing  the  con«eqneii«ot  of 


for  its  pre> 


him,  and  from  wbioh  be  cannot   thil  mlo,  we  shall  hereafter  porodtobow 
bj  utj  Mt  of  bis  own  «aMB«lp«to  bin-  impoitnil  is  tbo  coU  Uielt— 0. 
TO 
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to  do  impossibilities,  or  rather  would  contradict  itaeif  in  pre- 
scribiiig  us  a  duty,  and  at  the  same  time  debarring  us  of  the 
oTily  means  of  fulfilling  it.  It  will  doubtless  be  here  nndor- 
stood,  that  those  means  ought  not  to  l>o  unjust  in  themselves, 
or  such  as  are  absolutely  forbidden  by  the  Law  of  Nature. 
As  it  is  impossible  that  it  should  ever  permit  the  use  of  such 
meuis^ — if  on  a  partioiiUur  occasion  no  other  present  them- 
ieives  for  fulfilling  a  general  obligation,  the  obligation  must, 
in  that  particular  instance,  be  looked  on  as  impossible^  and 
oonseqnentlj  void. 

By  an  evident  consequence  from  what  has  been  said,  a  na- ;  19.  it 
tion  ought  carefully  to  avoid,  as  much  as  possible,  whatever  ought  to 
might  cause  its  destruction,  or  that  of  the  state,  which  is  thefj?'*^  V*^*^*^ 
same  thing.  might  occa- 

A  nation  or  state  has  a  right  to  every  thing  that  can  help  sion  its  de- 
to  ward  off  imminent  danger,  and  keep  at  a  distance  whatever  stmisttott. 
is  citable  of  causing  its  ruin ;  and  that  from  the  very  same  ^ 
reasons  that  establiA  its  right  to  the  things  necessary  to  its  '^yJ^yH-^^g 
preservation.  (17)  thai  naj 

The  second  general  duty  of  a  nation  towards  itself  is  to  promote 
labour  at  its  own  perfection  and  that  of  its  state.    It  is  this 
double  perfection  that  renders  a  nation  capable  of  ^i^taining^^jj^'^^^^J*" 
the  end  of  civil  society:  it  would  be  absurd  to  unite  in  to  pprfe<'t 
society,  and  yet  not  endeavour  to  promote  the  end  of  that  it««if  •"'i 
union.  ih»^ 

Here  the  entire  body  of  a  nation,  and  each  individual  citi- 
aen,  are  bound  by  a  double  obligation,  the  one  immediately 
proceeding  from  nature,  and  the  other  resulting  from  their 
redprocal  engagements.  Nature  lays  an  obligation  upon  each 
man  to  labour  after  his  own  perfection ;  and  in  so  doing,  he 
labours  after  that  of  civil  society,  which  could  not  fail  to  be 
very  flourishing,  werp  it  composed  of  none  but  good  citizens. 
But  the  individual  finding  in  a  well-regulated  society  the  most 
powerful  succours  to  enable  him  to  fulfil  the  task  which  Na- 
ture imposes  upon  him,  in  relation  to  himself,  for  becoming 
better^  md  consequently  more  happy — he  is  doubtleBB  obliged 
to  contribute  all  in  his  power  to  render  that  society  more 
perfect. 

All  the  citiiens  who  form  a  political  society  redprocally 

engage  to  advance  the  common  welfare,  and  as  far  as  possl-  [  7  ] 
ble  to  promote  the  advantage  of  each  member.  Since  then 
the  perfection  of  the  society  is  what  enables  it  to  secure 
equally  the  happiness  of  the  body  and  that  of  the  members, 
the  grand  object  of  the  engagements  and  duties  of  a  citizen 
is  to  aim  at  this  perfection.    This  is  more  particularly  the 

(17)  Salu*  populi  nprema  eit  lex,  the  proportj  of  anj  private  indiriduaL 
Upon  thu  prineipl*  it  has  be«n  etta-   Bee  Oovtrnor;  &c.  r.  JfwwcfAA,  4  Tetm 

bH«h«(I.  that   for  nntiuiiul  (I(■fen(^«  in    Bcfb  TM-T.'— 0. 
war«  it  IB  le^al  to  {aU  dovn  or  iiyure 
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{23.  Aadto  \  nation  therefore  ought  to  prevent,  and  carefully  to  avoids 
thin^coiT^  whatever  may  liinder  its  perfection  and  that  of  the  tjtatu,  or 
trvy  to  it«  th«  progreu  either  of  the  one  or  the  other.  (19) 

perfbotion.  We  may  then  oonclnde,  ae  we  hare  done  above  in  regard  to 
\  28.  The  tlie  preservation  of  a  state  18),  that  a  nation  has  a  right  to 
rightJi  it  do-  without  which  it  cannot  attain  the  perfection  of 

the  members  and  of  the  state,  or  prevent  and  relpel  whatever 
gations.      IS  contrary  to  this  donble  perfection. 

2  24.  JSx-  On  tliis  Hubject,  tlic  English  f'nrnisli  us  an  example  hi!r!Tly 
worthy  of  attention.  That  illustrious  nation  distinguishes 
itself  in  a  glorious  manner  by  its  application  to  every  thing 
that  can  render  the  state  more  flourishing.  An  adiuirabie 
constitntion  there  places  every  dtiien  in  a  situation  that  ena- 
bles him  to  contribute  to  this  great  end,  and  everywhere  dif- 
fuses that  spirit  of  genuine  patriotism  which  sealonsly  exerts 
itself  for  the  pnblic  welfare.  We  there  see  private  citiseos 
form  considerable  enterprises,  in  order  to  promote  the  glory 
and  welfaro  of  the  nation.  And  while  a  bad  prince  would 
find  his  hands  tied  up,  a  wise  and  moderate  kinir  fin  Is  tlte 
most  powerful  aids  to  give  success  to  his  glorious  designs. 
The  nobles  and  the  representatives  of  the  people  form  a  link 
of  confidence  between  the  monarch  and  the  nation,  and,  con- 
earring  with  him  in  every  thing  that  tends  to  promote  the 
public  welfare,  partly  ease  him  of  the  harden  of  government^ 
give  stability  to  his  power,  and  procure  him  an  obedience  thd 
more  perfect,  as  it  is  voluntary.  Every  good  citizen  sees  that 
the  strength  of  the  state  is  really  the  advantaixe  of  all,  and 
not  that  of  a  single  person. (20j  Happy  constitution  !  whicli 
they  did  not  suddenly  obtain :  it  has  cost  rivers  of  blood ;  but 
they  have  not  purchased  it  too  dear.  May  luxury,  that  pest 
ao  fatal  to  the  manly  and  patriotic  virtues,  that  miuibter  of 
eorraption  so  dangerous  to  liberty,  never  overthrow  a  mono- 
ment  that  does  so  much  honour  to  human  nature— a  monu- 
ment capable  of  teaching  kings  how  glorious  it  is  to  rule  over 
a  free  people  I 

(IS)  In  a  highly  intdUgmt  aod  col-  as  to  the  doty  of  all  nationa  to  prerenl 
tiraied  woicty  liko  England,  thU  prin-  the  violation  of  tbo  law  of  natloiu.— 0* 
ciplc  is  PxntijtlifH'il  in  an  pxtraordinary  (20)  Thh  is  tu'li  cil  a  flatt.-rin;;  cnitj- 
degree ;  for  in  the  logislotiTO  aMembly,  plimcnt  from  Vatt«l,  a  forcij^er ;  but 
BMilwn  of  paiUntMrf^  wMbovfe  woj  ewrtolnly  it  ia  juat;  for  atthouffb^  m  • 
private  interest  exoepUns  the  mfifinlb^  oommercial  nation,  it  might  be  aap. 
tion  of  their  countrymen,  nlmopt  <1«-  posed  that  each  individual  i  rjiuipttUy 
stroy  thomselvea  by  exertion  in  discus-  labours  fur  his  own  individual  gain; 
ring  die  imprarenMot  of  ezbtlof  regit*  yet  when  reftr  to  the  vpirilod  em* 
Ifition? :  nnd  this  indeed  eron  to  cxfPfs  ploym(»nt  of  capital  in  ljuilfling  na- 
aa  regards  long  speeches,  sometimes  tional  bridges,  canals,  rail-roadS|  Jte. 
eyen  oonnterarting  their  own  huidable  not  yielding  oven  2L  per  cent.,  it  must 
endeavours. — C.  be  admitted  that  greftt  pnblio  spirit  for 

(19)  See  Book  L  chap.  uiii.  }  283,   Datiooal  good  varj  geoenl^f  prevnlik 
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There  i3  another  nation  illustrious  hj  its  braver}'  and  its    book  t 
victories.    Its  numeroua  and  valiant  nobility,  ita  extensive  °*  _ 

and  fertilo  dominions,  might  render  it  respeetaUe  throughout 
ftU  Europe,  and  in  a  short  time  it  might  he  in  a  most  flourish- 
ing situation,  hut  its  constitution  opposes  this ;  and  such  is 
its  attachment  to  that  constitution,  that  tlierc  is  no  room  to 
expect  a  proper  remedy  will  ever  be  applied.  In  vain  might 
a  magnanimous  kin;j,  rniscd  by  his  virtues  above  the  pursuits 
of  ambition  and  injustice,  form  the  most  salutary  lesigns  lor  L  ^  3 
promoting  the  happiness  of  his  people ; — in  vain  might  those 
de^jigns  be  approved  hy  the  more  sensible  part,  by  the  ma- 
jority of  the  nation ; — a  single  deputy,  obstinate,  or  corrupted 
Ij  a  foreign  power,  might  put  a  stop  to  all,  and  disconcert 
the  wisest  and  most  necessary  measures.  From  an  excessive 
jealousy  of  Its  liberty,  tliat  nation  has  taken  such  precautions 
as  must  necessarily  place  it  out  of  the  power  of  the  kin^  to 
make  any  attempts  on  the  liberties  of  the  public.  But  is  it 
not  evident  that  those  precautions  exceed  the  end  proposed, 
—-that  thej  tie  the  hands  of  the  most  jujst  and  wise  prince, 
and  deprive  him  of  the  means  of  securing  the  puhlic  freedom 
against  the  enterprises  of  foreign  powers,  and  of  rendering 
the  nation  rich  and  happy  7  Is  it  not  evident  that  the  nation 
has  deprived  itself  of  the  power  of  acting,  and  that  its  coun- 
cils are  exposed  to  the  capnce  or  treachery  of  a  single  member? 

We  shall  conclude  this  chapter,  with  observing  that  a  J  25.  An** 
nation  onslit  (o  know  itself. (21)  "Without  this  knowledge  it <"»ll>* 
cannot  make  any  successful  endeavours  after  its  own  per-  {l!S?r^% 
fection.  It  ought  to  have  a  just  idea  of  its  state,  to  emible 
it  to  take  the  most  proper  measures;  it  ought  to  know  the 
progress  it  haa  already  made,  and  what  fnrSier  advances  it 
nas  still  to  make,— what  advantages  it  possesses,  and  what 
defects  it  lalionrs  under,  in  order  to  preserve  the  former,  and 
correct  the  latter.  Without  this  knowled  j-f^  n.  tvition  will  act 
at  random,  and  often  take  the  most  improper  mcjisures.  It 
will  think  it  acts  with  great  wisdom  in  imitating  the  conduct 
of  nations  that  are  reputed  wise  and  skilful, — not  perceiving 
that  such  or  such  regulation,  such  or  such  practice^  though 
salutary  to  one  state,  is  often  pernicious  to  another.  Every 
thing  ought  to  he  conducted  according  to  its  nature.  Nations 
cannot  be  well  governed  without  such  regulations  as  are 
suitable  to  their  respective  characters;  and  in  order  to  this, 
their  characters  ought  to  be  known. 

(31)  'thit  h  one  of  thu  loaBdeflt  ftad  triM  wiidoiB*  Svtry  menl  ud  wIm 

■UMI  important  principles  that  can  be  man  dMmld  CBlttge  on  this  principle, 

a^TBTiPt'il.  whether  it  refers  to  indivMu-  nml  nTTi<vn!»  others  study  thnl  oxct'll-'Dt, 

als  or  to  nations,  and  ia  easential  ovea  bat  too  little  known,  work,  Mimoq  on 

lo  ill*  ftUundwut  «f  th*  ra,di]ii«n(t  of  8o1f-Ka«wledg«w 
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CHAP,  in 

OF  THE  CONSTITUTION  OF  A  STATE,  AND  THE   DUTIES  ANJO 
BIGHTS  OF  THE  NATION  IN  THIS  RESPECT. 

WE  were  unable  to  avoid,  in  the  first  chapter,  antlctpatrng 

something  of  the  fiul)ject  of  this. 
I  26.  Of       We  have  seen  already  that  every  political  society  must 
pablio  an-    necessarily  est:iV>lish  a  public  authority  to  regulate  their  coiii- 
mon  aflfairs, — to  prescribe  to  each  individual  the  conduct  he 
ought  to  observe  with  a  view  to  the  public  welfare,  and  to 
possess  the  meaiu  of  proenring  obedience.   This  authority 
essentially  belongs  to  the  body  cf  the  sodety;  bat  it  may  be 
exercised  in  a  variety  of  ways ;  and  every  society  has  a  right 
to  choose  that  mode  which  suits  it  best. 
527.  What    The  fundamental  regulation  that  determines  the  manner  in 
is  the  con-  which  the  public  authority  \s  to  be  executed,  is  what  forms 
etiuiUonof  iI^q  coHstUutioH  of  the  utate.    In  this  is  seen  the  form  in 
Altaic      which  the  nation  acts  in  quality  of  a  body  politic, — how  and 
[  9  ]    b^  whom  the  people  are  to  be  governed, — and  what  are  the 
rights  and  dnties  of  the  governors.   This  constitution  is  in 
fact  nothin|;  more  than  the  eetablishment  of  the  order  in 
which  a  nation  proposes  to  labour  in  common  for  obtaining 
those  advantages  with  a  view  to  which  the  political  society 
was  established. 

?  28.  The      The  perfection  of  a  state,  and  its  aptitude  to  attain  the  ends 
nation       of  society,  must  then  depend  on  its  constitution  :  consequently 
choow'the        iiiost  important  concern  of  a  nation  that  forms  a  political 
beat  ooiul  society,  and  its  first  and  most  essential  duty  towards  itself,  is 
tatien.      to  choose  the  best  constitution  possible,  and  that  most  suita- 
ble to  its  circumstances.   When  it  makes  this  choice,  it  lays 
the  foundation  c^it»  oAvn  preservation,  safety,  perfection,  and 
happiness : — ^it  cannot  take  too  much  care  in  placing  these  on 
a  solid  basis. 

^  29.  Of  The  laws  are  regulations  established  by  public  authority, 
political,     to  be  observed  in  society.    All  these  ought  to  relate  to  tho 

S«^'t^*<dTa  citizens.    The  laws  made  di- 

rectly  with  a  view  to  the  jiMie  welfare  are  poUtieal  lawa ;  and 
in  this  class,  those  that  concern  the  body  itself  and  the  being 
of  the  society,  the  form  of  government,  the  manner  in  which 
the  public  authority  is  to  be  exerted, — those,  in  a  word,  which 
together  form  the  eomtitvition  of  the  state,  are  the  fun^ 
mental  laws* 

The  civil  laws  are  those  that  regulate  the  rights  and  con- 
duct of  the  citizens  among  themselves. 

Every  nation  that  woura  not  be  wanting  to  itself  ought  to 
apply  its  utmost  care  in  establishing  these  laws,  and  princi- 
pally ita  fundamental  laws, — establishbg  them,  I  say,  with 


Digitized  by  Google 


Of  XHE  COKSIIXCTIOK  OS  A  SXAXB.  9 

wiBdom,  m  a  manner  snitable  to  tbe  geniiu  of  the  people,  and  i. 
to  all  the  circumstances  in  which  they  may  be  placed :  they 
ought  to  determine  them  ami  malvc  them  known  with  plain- 
ness and  precision,  to  the  end  that  they  may  possess  stability, 
that  they  may  not  be  eluded,  and,  that  they  may  create,  if 
possible,  no  dissension — that,  on  the  one  hand,  he  or  they 
to  whom  the  exercise  of  the  sovereign  power  is  committed, 
and  the  citizens,  on  the  other,  may  equally  know  their  duty 
and  tl^  rights.  It  is  not  here  necesMrj  to  consider  in  de- 
tail what  tliat  oonstitation  and  those  laws  ought  to  be :  that 
discoBsion  belongs  to  public  law  and  politics.  Besides,  the 
laws  and  constitutions  of  different  states  must  necessarily 
vary  according  to  the  disposition  of  tlie  people,  and  other  f^ir- 
cumstances.  lu  the  Law  of  Nations  wc  must  adhere  to  gene- 
.  rals.  We  here  consider  the  duty  of  a  nation  towards  itself, 
principally  to  determine  the  conduct  that  it  ought  to  observe 
in  that  great  society  which  nature  has  established  among  all 
nations.  These  duties  give  it  rights,  that  senre  as  a  mfo  to 
establish  what  it  may  require  from  other  nations,  and  recipro- 
cally what  others  may  require  from  it. 

The  eoTistitution  and  laws  of  a  state  are  the  basis  of  the  ?  30.  of  tho 
public  tranquillity,  the  firmest  support  of  political  authority,  ""PP"'* 
and  a  security  for  the  liberty  of  the  citizens.    But  this  con- f***.*™"*^ 
stitutiou  is  a  vam  phantom,  and  the  bobt  laws  are  useless,  if  ob«ai«Dce 
they  be  not  religioasly  obserred:  the  nation  ought  then  toto  A^lawi. 
wateh  very  attentively,  in  order  to  render  them  equally  re-  [  10  ] 
spected  by  those  who  govern,  and  by  the  people  destined  to 
obey.    To  attack  the  constitution  of  the  state,  and  to  violate 
its  laws,  is  a  capital  crime  aj;:ainst  society;  and  if  those  guilty 
of  it  are  invested  ^vith  authority,  they  add  to  this  crime  a 
perhdious  al)ase  of  the  ]>ower  with  which  they  are  intrusted, 
xhe  nation  ought  coubtautly  to  repress  them  with  its  utmost 
vigour  and  vigilance,  as  the  importance  of  the  case  requires. 

It  is  very  uncommon  to  see  the  laws  and  oonstitntion  of  a 
state  openly  and  boldly  opposed:  it  is  against  silent  and 
gradual  attacks  that  a  nation  ought  to  be  particularly  on  its 
guard.  Sudden  revolutions  strike  the  imaginations  of  men : 
they  are  detailed  in  history ;  their  secret  springs  are  deve- 
loped. Bat  we  overlook  the  changes  that  insensibly  happen 
by  a  l'.<ii^  train  of  stej)S  that  are  but  slightly  marked.  It 
would  bo  rendering  ualioua  au  important  service  to  show  from 
history  how  many  states  have  thus  entirely  changed  their  na- 
ture, and  lost  ,  their  original  constitution.  This  would  awaken 
•the  attention  of  mankind: — ^impressed  thenceforward  with 
this  excellent  maxim  (no  less  essential  in  politics  than  in 
morals)  principm  obsta, — they  would  no  longer  shut  theii 
eyes  against  innovations,  which,  though  inconsiderable  in  them- 
selves, may  serve  as  st^ps  to  mount  to  higher  and  more  per 
nicious  enterprises. 

The  consequences  of  a  good  or  bad  constitution  being  oi 

n 
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BOOK  1.    sucli  importance,  and  the  nation  being  strictly  obliged  to  pro- 
cure, as  far  as  possible,  the  best  and  most  convenient  one,  it 


CHAP.  nr. 


^81.  Til*  right  to  every  thing  necessary  to  enable  it  to  lulfil  this 

^uoD  wioi  o^lig:it.ion(§  18).  It  Is  tlien  manifest  that  a  nation  has  an 
tupezt  to  indispntable  ri^t  to  form,  maintain,  and  perfect  its  constitn* 
iticoDBti.  tion,  to  regulate  at  pleasnre  everything  relating  to  the  go* 
tution  and  t^minent,  and  that  no  person  can  have  a  just  right  to  hinder 
it.  Government  is  established  only  for  the  sake  of  the  na- 
tion, with  a  view  to  its  safety  and  hnppiness. 
g  32.  It  If  any  nation  is  dissatisfied  with  the  public  administration, 
Sy.^!!"!!"  apply  the  necessary  remedies,  and  reform  the  govern- 

ment. But  observe  that  I  say  *'the  nation;"  for  1  am  very 
far  from  meaning  to  authorize  a  few  malcontents  or  incendia- 
ries to  give  distnrbanee  to  their  governors  by  exciting  mnr* 
mots  and  seditions.  None  but  the  body  of  a  nation  nave  a 
riglit  to  check  those  at  the  helm  when  they  abnse  their  power. 
Wlien  the  nation  is  silent  and  obeys,  the  people  are  con- 
sidered as  approving  the  conduct  of  their  superiors,  or  at  least 
finding  it  supportable  ;  and  it  is  not  the  business  of  a  small 
number  of  citizens  to  put  the  State  in  danger,  under  the  pre- 
tence of  reforming  it. 
^  33.  And  In  virtue  of  the  same  principles,  it  is  certain  tliat  if  the 
BIT  ohango  nation  is  uneasy  under  its  constitution,  it  has  a  right  to 
change  it 

There  can  be  no  difficulty  in  the  case,  if  the  whole  nation 

be  unanimously  inclined  to  make  this  change.  But  it  is 
asked,  what  is  to  be  done  if  the  people  are  divided  ?  In  the 
[  H  J  ordinary  management  of  the  state,  the  opinion  of  the  majority 
mw^l  pass  without  dispute  for  that  of  the  whole  nation ; 
otherwise  it  uoiild  be  almoBt  impossible  for  the  society  ever 
to  take  any  resolution.  It  appears  then,  by  parity  of  rea- 
soning, that  a  nation  may  change  the  condtitutiou  ui  thu  state 
by  a  majority  of  votes ;  and  whaievor  there  k  nothing  in  this 
change  that  can  be  considered  as  contrary  to  the  act  of  civil 
association,  or  to  the  intention  of  those  united  under  it,  the 
wholo  are  bound  to  conform  to  the  resolution  of  the  m^or- 
ity.  (22)  But  if  the  question  be,  to  quit  a  form  of  govern- 
ment, to  which  alone  it  apponrcd  that  the  people  were  willing 
to  submit  on  their  entering  into  the  Ijonds  of  society, — if  the 
greater  part  of  a  free  peojjlc,  after  the  example  of  the  Jews 
in  the  time  of  Samuel,  are  weary  of  liberty,  and  resolved  to 
submit  to  the  authority  of  a  monarch, — those  citizens  who  are 
more  jealons  of  that  privilege,  so  invaluable  to  those  who 

(22)  In  1  Bla.  Com.  51-2,  It  te  con-  bat  that  doctrine,  as  regards  the  moral 

tended,   Uiat,  unless  in  cases  whf>r<»  dtity  fo  observe  Inwg.  lian  been  justly 

th«  naiuml  Law  or  conscience  diotatea  relutwd.     See    Sedgwick  it  Commen- 

«ha  obMrnuM  of  mvnieipal  Uwt,  it  tariac,  61;  S  Boi.  A  PuL  375;  6  Bar. 

b  optional,  iu  a  monil  view,  to  o1).  k  Aid.  341|  9ti  vidt  13  Tm.  jvtt.  3lfi^ 

serve  the  positive  law,  or  to  paj  the  81d. — 0* 
penalty  whan  dataetad  Ib  fha  ItraM^ ; 
«S 
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haT0  kastod  it,  tfaouffli  obliged  to  Buflbr  the  uajoritj  to  do  ai  mok  l 
they  pleaae,  are  under  no  obligation  at  all  to  submit  to  the ^ 
new  gOTemment:  they  may  quit  a  society  which  seems  to 
have  dissolved  itself  in  order  to  unite  again  under  another 
form  •  they  have  a  ri^'ht  to  rotire  olsewher^  to  sell  their 
lands,  and  take  with  tlu  in      tlieir  efi'ects. 

Here,  again,  a  very  iiiipKrtunt  question  presents  itself.  It  |  34.  or 
essentially  belongs  to  the  sooietv  to  make  laws  both  in  rela-  *|»*  i»f*^ 
tion  to  the  manner  in  whi<di  it  imm  to  be  goTenied,  and  to 
the  conduct  of  the  citiiens :  this  is  oalled  the  UMaHve  pomr*  a  can 
The  nation  may  intrust  the  exercise  of  it  to  the  prince,  or  toobange  the 
an  assemblT ;  or  to  that  assembly  and  the  priaoe  jointly ; 
who  have  then  a  right  to  make  new  laws  ana  to  repeal  old  ^^^^ 
ones.  (23)  It  is  ri«Ked,  whether  their  power  cxtpnds  to  the 
fundamental  laws— Avhether  they  may  c  lirm  ^'p  tlic  constitution 
of  the  state  ?  The  principles  we  have  laid  down  lead  us  to 
decide  with  certainty,  that  the  authority  of  these  le^latoira 
does  not  extend  so  far,  and  that  they  ought  to  consider  the 
fiindamentdl  laws  as  sacred,  if  the  nation  has  not,  in  Tsrj 
express  terms,  given  them  power  to  change  them.  For  the 
ecmstitution  of  the  state  ought  to  possess  stability:  and  since 
that  wn^  first  established  by  the  nation,  which  afterwards 
intrusted  certain  persons  with  the  legislative  power,  the  fun- 
damental laws  are  excepted  from  their  commission.  It  is 
visible  tha^  the  society  only  intend&d  to  make  provision  for 
having  the  state  constantly  furnished  with  laws  suited  to 
partievlar  coii^iMeture$,  and,  for  that  pnrpose,  gave  the  le^ps- 
uture  the  power  of  abrogating  the  ancient  civil  and  political 
laws  that  were  not  fundamental,  imd  of  making  new  ones ; 
but  TiAthing  leads  us  to  think  that  it  meant  to  submit  the  con- 
stitution itself  to  their  will.  In  short,  it  is  from  the  romtitu- 
tion  that  those  legislators  derive  their  power :  how  then  can 
they  change  it  without  destroying  the  foundation  of  their  own 
authority  f  the  fondamentiS  laws  of  England,  the  two 
houses  of  parliament,  in  concert  with  the  king,  exercise  the 
It^lative  power :  bat,  if  the  two  houses  should  resolve  to 
suppress  themselves,  and  to  invest  the  king  with  foil  and  ab- 
solute authority,  certainly  the  nation  would  not  suffer  it.  [  12  J 
And  who  would  tlare  to  asi^ert  that  they  would  not  have  a 
ri^ht  to  oppose  it  'i  But  if  the  parliament  entered  into  a 
deoate  on  making  so  considerable  a  change,  and  the  whole 


(38)  ThuB,  daring  the  last  war,  Eng-  being  oon«idered  onoonstitational  dele- 

liA  asta  «r  VtrtbmuA  dekgitod  to  gmtfaoia  of  powen  eralttring  the/WaAi* 

tlM  king  in  connoil  the  power  or  making  tHental  lawfi,  part  of  the  contititution 

temporary  order*  and  laws  regulating  itoelf;  but  eron  U>en,  the  rule*  or 

oonunerce.    So  by  a  biU  of  3  Will.  4,  orders  so  made  are  not  absolutely  iq 

power  was  propoMd  to  be  giWB  to  become  Iftw  until  they  bare  been  snb> 

oigbt  of  tie  judges  to  make  roles  and  niU»f  !   to,  njirl   ti  .t   oVeeted  agains^ 

orden  r«8p«ctiQg  pleadisi^  th«»e  not  in  pariiAmoot  during  six  week*. — C. 

•9  n 
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^S«.  It  it 
the  jadgo  of 

all  disputes 
reUtiiig  to 

I  87.  No 
foreign 


a  right  to 
ioteffere. 


nation  •vras  vo^intririly  silent  upon  it,  tliis  would  be  considered 
as  an  approl  itinn  of  the  act  of  its  representatives. 

But  in  treating  here  of  the  change  of  the  conRtitution,  we 
treat  only  of  the  right ;  the  question  of  expediency  belongs 
to  politics.  We  shiul  therefore  only  observe  in  general,  that 
great  chances  in  a  state  beine  delicate  and  dangerous  opera- 
tions, and  &eqaent  changes  being  in  their  own  nature  pre- 
judicial, a  people  ought  to  be  very  circumspect  in  this  point, 
and  never  be  inclined  to  make  innovations  without  the  most 
pressing!:  ref>anna.  or  an  a^»«n1iit(^  neeessity.  The  fickleness 
of  the  Athenians  was  ever  laimical  to  the  happiness  of  the 
republic,  and  at  length  proved  fatal  to  that  liberty  of  which 
they  were  so  jealous,  without  knowing  how  to  enjoy  it. 

We  may  conclude  from  what  has  been  said  (§  31),  that  if 
any  dispates  arise  in  a  state  respecting  the  fitnaammM 
laws,  the  pnblic  administration,  or  the  ri^ts  of  the  different 
powers  of  which  it  is  composed,  it  belongs  to  the  nation  alone 
to  judge  and  determine  them  conformably  to  its  political 
constitution. 

In  short,  all  these  aflFiiirs  being  solely  a  national  concern, 
no  foreign  power  has  a  riuht  to  interfere  in  them,  nor  ought 
to  intermeddle  with  them  otiierwise  than  by  its  good  offices, 
unless  requested  to  do  it,  or  induced  by  particular  reasons. 
If  any  intrude  into  the  domestic  concerns  of  another  nation, 
and  attempt  to  put  a  constraint  on  its  deliberations,  thej  do 
it  an  injnry. 


CHAP.  IV. 

WIAF.  IT.      OF  TUB  SOVSBXiaN,  HIS  OBUOATIONS,  AND  HIS  BIGHTS. 

I  sa.  Of  th«    THB  reader  cannot  expect  to  find  here  a  long  deduction 
■ovMtlgn.  of  ^he  rights  of  sovereignty,  and  the  fimetionB  or  a  prinee. 
These  are  to  be  found  in  treatises  on  the  public  law.    In  this 
chapter  we  only  propose  to  show,  in  conseqaence  of  the  grand 

principles  of  the  law  of  nations,  what  a  sovcreiji;n  is,  and  to 
give  a  general  idea  of  his  o})ligations  and  his  rights. 

We  have  said  that  the  8overei;/nti/  is  that  public  authority 
which  commands  in  civil  society,  and  orders  and  directs  what 
each  citizen  is  to  j)erform,  to  obtain  the  end  of  its  institution. 
This  authority  originally  and  essentially  belonged  to  the'body 
of  the  society,  to  which  each  member  submitted,  and  ceded 
his  natural  right  of  conducting  himself  in  every  thing  as  he 
pleased,  according  to  the  dictates  of  his  own  understanding, 
and  of  doing  himself  justice.  But  the  body  of  the  society 
does  not  always  retain  in  its  own  hands  this  sovereign  au- 
thority: it  frequently  intrusts  it  to  a  senate,  or  to  a  single 
person.    That  senate,  or  that  person,  is  then  the  sovereign. 
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It  is  evident  tliat  men  form  a  political  society,  and  submit    book  i. 
to  laws,  sult'ly  for  their  own  advantage  and  safety.  The 


sovereign  authoritjr  is  then  established  only  for  the  common  ^JJ^  J* 'J 
jpod  of  all  the  citizens ;  and  it  would  he  absurd  to  think  that^^^/jj^^ 
it  could  change  its  nature  on  passing  into  the  hands  of  anfe^aad 
senate  or  a  monarch.     Flattery,  therefore,  cannot,  without  advantngo 
rendering  itself  equally  ridiculous  and  odious,  deny  that  tlie  •^•^y* 
sovereign  is  only  established  for  the  safety  and  advantage  of 
society. 

A  good  prince,  a  wise  conductor  of  society,  ought  to  have 
Iiis  mind  impressed  with  this  ^reat  truth,  that  the  sovereign 
power  is  solely  intrusted  to  him  for  the  safety  of  the  state, 
and  the  happiness  of  all  the  people ;  that  he  is  not  permitted 
to  consi  l*  1  liimself  as  the  principal  object  in  the  administra- 
tion of  aflfairs,  to  seek  his  own  satisfaction,  or  his  private 
advantage ;  but  that  he  ought  to  direct  all  his  views,  all  his 
steps,  to  the  greatest  advantage  of  the  state  and  people  who 
have  submitted  to  him.*  "What  a  noble  sight  it  is  to  '^ee  a 
king  of  England  rendering  his  narliament  an  accounL  ui  his 
prindpal  operations — assuring  toit  bod^r,  the  representatives 
of  the  nation,  that  he  has  no  other  end  in  view  than  the  glory 
of  the  state  and  the  happiness  of  his  people — and  affection- 
ately thanking  all  who  concur  with  him  in  such  salutaty 
views !  Certainly,  a  monarch  who  makes  use  of  this  lan- 
guage, and  l»y  his  conduct  proves  the  sincerity  of  his  pro- 
fessions, is,  in  the  opmion  of  the  wise,  the  only  great  man. 
But,  in  most  kingdoms,  a  criminal  flattery  has  long  since 
caused  these  maxims  to  be  forgotten.  A  crowd  of  scrvilo 
courtiers  easily  persuade  a  proud  monarch  that  the  nation 
was  made  for  him,  and  not  he  for  the  nation.  He  soon  con- 
siders the  kingdom  as  a  patrimony  that  is  his  own  property, 
and  bis  people  as  a  herd  of  cattle  from  which  he  is  to  derive 
his  wealth,  and  which  he  may  dispose  of  to  answer  his  own 
views,  and  gratify  his  passions.  Ilence  those  fatal  wars 
undertaken  by  ambition,  restlessness,  hatred,  and  pride ; — 
hence  those  oppressive  taxes,  whose  produce  is  dissipated  by 
ruinous  luxury,  or  squandered  upon  mistresses  and  favourites; 
— hence,  in  fine,  are  important  posts  given  by  favour,  while 
public  merit  is  neglected,  and  every  thing  that  does  not  im- 
mediately interest  the  prince  is  abandoned  to  ministers  and 
subalterns.  Who  can,  m  this  unhappy  government,  discover 
an  authority  established  for  the  public  welfare  7    A  great 

*  Tho  iMt  words  of  Lonil  TL  to  fore  bad  done  on  aimilar  occn^ ions)  thai 

Wii  mn    Lmiis  VIT.  wer(? — "Rpm^m-  "  n  jingle  hour's  atttntion  devoted  by  » 

ber,  mj  son,  that  roynLty  i&  but  a  public  prioco  to  tbe  caro  of  bis  state),  ia  of 

6iii|ilo]niMii^  of  wliieli  jon  most  render  more  uao  and  eonteqaeneo  than  all  tiia 

A  rigorous  acfotmt  to  him  who  is  tho  homagn  nnd  prayers  ho  could  offer  up 

■olo  di^poeer  of  croirna  and  sceptres."  to  Qod  during  bis  whole  life."  Tho 

Alibo  Vdley't  Hut.  of  Franco,  YoL  IIL  tamo  aentlmont  ii  foimd  in  tho  Kona. 

p.  65.  Bilk  of  Timv-Becb  Book  IL  oh.  xlL 

Ximar-Boc  declared  (aa  he  often  he- 
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1O0K  t.  prince  utOI  be  on  Iub  gnard  even  againat  hia  Turtnea*  Left  va 
^'  not  say,  with  some  writera,  that  private  virtues  are  not  tho 
virtues  of  kings — a  nuudm  of  superficial  polttietanfly  or  of 
[  14  ]  those  who  are  very  inaccurate  in  their  expressions.  Good- 
nessy  friendship,  gratitude^  are  still  virtues  on  the  throne ; 
and  would  to  God  they  were  always  to  be  found  there  !  But 
a  wise  king  docs  rmt  yield  an  undiscerning  ()bc<lionco  to  their 
impulse.  lie  cheriishus  tlicm,  he  cultivates  them  in  his  private 
life;  but  in  state  affairs  he  listens  only  to  justice  and  sound 
policy.  And  why  ?  because  he  knows  that  the  government 
was  intrusted  to  him  only  for  the  happiness  of  society,  and 
that,  therefore,  he  oncht  not  to  consult  his  own  pleasure  in 
the  use  he  makes  of  nis  power.  lie  tempers  his  goodnesa 
with  wisdom ;  he  pives  to  friendship  his  domestic  and  private 
favours ;  he  distributes  posts  and  employments  according  to 
merit ;  public  rewards  to  services  done  to  the  state.  In  a 
w^ord,  he  uses  the  public  power  only  with  a  view  to  the  public 
welfare.  All  this  is  comprehended  in  that  fine  saying  of 
Lewis  XII. : — "  A  king  of  France  does  not  revenge  the  in- 
juries of  a  duke  of  Orleans.'* 
^  40.  Of  Us  A  political  society  is  a  moral  person  (Prelim.  §  2)  inasmuch 
|[^pr«^DU-  OS  it  has  an  understanding  and  a  will,  of  which  it  makes  use 
for  the  conduct  of  its  affairSi  and  is  capa]  1e  of  obligations 
and  rights.  When,  therefore,  a  people  confer  the  sovereignty 
on  any  one  person,  they  invent  him  with  their  understanding 
and  will,  and  make  over  to  him  their  obligations  and  rights, 
so  far  as  relates  to  the  administration  of  the  state,  and  to  the 
exercise  of  the  public  authority.  The  sovereign,  or  conductor 
of  the  state,  thus  becoming  the  depositary  of  the  obligations 
and  righta  relative  to  government,  m  him  la  found  the  moral 
person,  who,  without  wxMlutelv  ceasing  to  exist  in  the  nation, 
acts  thenceforwarda  only  in  him  and  oy  him.  Such  is  the 
origin  of  the  representative  character  attributed  to  the  sove- 
reign. He  represents  the  nation  in  all  the  affairs  in  which 
he  may  h:ippon  to  be  engaged  as  a  soverei;:n.  It  does  not 
debase  the  dignity  of  the  greatest  monarch  to  attribute  to 
him  this  representative  character ;  on  the  contrary,  nothing 
sheds  a  greater  lustre  on  it,  since  the  monarch  thus  unites  in 
?  own  person  all  the  majesty  that  belongs  to  the  entiic  body 

with  the  Ob- of  the  nation. 

Ug^oM  of  The  sovereign,  thus  clothed  with  the  puhlic  authority,  with 
the  nation,  every  thing  l£at  constitutee  the  morsu  personality  of  the 
•"^J"^®"***  nation,  of  course  becomes  bound  by  the  obligatioDa  of  that 
right!       nation,  and  invested  with  its  rights. 

^  42.  iTi8  All  that  has  been  said  in  Chap.  II.  of  the  genei<»tf  unties 
dutj  with  of  a  nation  towards  it,«elf  particularly  regards  the  sovereign. 
JJJ^^  He  is  the  depositary  of  the  empire,  and  of  the  power  of  com- 
▼aUon^nd  ™*iiding  whatever  conduces  to  the  public  welfare ;  he  ought, 
perfecUon  of  therefore,  as  a  tender  and  wise  father,  and  as  a  faithful  ad- 
th«  nauon.  ministrator,  to  watch  for  the  nation,  and  tal^e  care  to  prea^rre 
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it,  and  render  it  more  perfect;  to  better  it?  stuu,  and  to    book  i. 
ttecure  it,  as  far  as  possible,  against  everjf  thing  tliat  threatens 
its  safety  or  its  happiness. 

Hence  all  the  rights  which  a  nation  derives  from  its  obli-  ^  43.  iiis 
gation  to  proaerrd  and  perfect  itself,  and  to  unprove  its  state,  risiMifaitUt 
(see  S§  18,  20,  and  23,  of  this  book) ;  all  tbese  rights,  I  say, 
reside  in  the  soyereign,  who  is  therefore  indifferently  called  £  ] 
the  condactor  of  the  society,  superior,  prince,  &c. 

We  have  observed  above,  that  every  nation  onght  to  know  ^  44  Ho 
itself.    This  obligation  devolves  on  the  sovereign,  since  it  is  "ughtio 
ht'  v-  lio  ifi  to  watch  over  the  prest  rv;i  ci  DU  and  perfection  of 
the  natioQ.    The  duty  which  the  law  of  nature  here  imposes  " 
on  the  conductors  of  nations  is  of  extreme  importance,  and 
of  considerable  extent.   They  ought  exaetly  to  know  the 
whole  country  subject  to  their  authority;  its  qnalities,  do* 
foots,  advantages,  and  sHnation  with  refgard  to  the  neigh- 
bouring states;  and  they  ought  to  acquire  a  perfect  know- 
ledge of  the  mniinera  and  general  inclinntions  of  their  peoplo, 
their  virtues,  vices,  taleuLn,  <k.c.    All  these  branches  of  know- 
ledge are  necessary  to  enable  them  to  govern  properly. 

The  prince  derives  his  authority  from  the  nation ;  he  pos-  g  45.  Th« 
flosses  just  so  much  of  it  as  they  have  thought  proper  to  intrust  •stmt of  ut 
him  with.*   If  the  nation  has  plamly  and  simply  mvested^^*'* 
him  with  the  sovereignty,  without  limitation  or  division,  he  is 
supposed  to  be  invested  with  all  the  prerogatives,  without  Preroj^a- 
which  the  sovereign  command  or  authority  could  not  be  ex-  ^'^  »»" 
erted  in  the  manner  most  conducive  to  the  public  welfare. 
These  are  called  regal  prerogativet^  or  the  j^erogativ€9  oj 
majesty. 

But  when  the'soverei^  power  is  Hmited  and  regulated  by  g  4d.  The 
tlio  fundamental  laws  of  the  state,  those  laws  show  the  prince  prfaw 
the  extent  and  bounds  of  his  power,  and  the  manner  in  which  ^ 
he  is  to  exert  it.    The  prince  is  therefore  strictly  obliged  not  .upp^^ 

only  to  respect,  but  also  to  support  them.  The  constitution funda- 
and  the  fundamental  laws  are  the  plan  on  whicli  the  nation  moDUii 
has  resolved  to  labour  for  the  attainment  of  happiness ;  the 
execution  is  intrusted  to  the  prince.  Let  him  religiously 
follow  this  plan;  let  him  consider  the  fundamental  laws  a 4 
inviolable  and  sacred  rules;  and  remember  that  the  moment 
he  deviates  (rom  them,  his  commands  become  nnjost,  and  are 
but  a  criminal  abuse  of  the  power  with  which  he  is  intrusted. 
He  isy  by  virtue  of  that  power,  the  guardian  and  dtfender  of 


•  Ncquo  eoim  so  prlu' <>iis  reipabllca)  the   sovereign.     Quod  caput  flit,  lit 

et  fiajpilfmim  domiuom  arbitEabUar«  prineipi  pgrsuasuoi,  toUua  reipublion 

qaamvlfl  ussentstoriViu   id  in  aatm  majorem  quam  ipd«B  uios  auctorita- 

in«iuarraDtibu<>,  sed  MetoMm  vumAm  Imd  «8a« :  iMfiM  pMitiiiii  kominibus 

a  clribua  desigoata,  qaara  aagere,  ni«\  cn^'lnt  diversum  Bf?irmFiT5til>us  gntifl- 

tpaia    Toleotibafl,   nefas    eztsUmabit.  caadi  siodio ;  qoss  magoa  p«nuei«i  atfc. 

Ibi<L  «.  v.— FMUtt  Oi*  pdnoipl*  ii  fflU  Ibid, 
lowi  Ibat  the  natiott  !■  mpefkr  to 

U  8t 
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BOOK  I.    the  law?:  and  while  it  is  his  duty  to  restrain  each  l  iring 
cmAv,  IT.  yjoiiii^Qr  Qf  them,  ought  be  himself  to  trample  them  under 
.  fuot?* 

f  47.  H«  If  ilie  princo  he  iiiTested  with  tlie  legislative  power,  be  nMj, 
tb«^iftwrno4  ^^^^^^^S  ^  wisdom,  and  when  the  public  advantage  re- 
tnoJun^  quires  it,  abolish  those  laws  that  are  not  fundament^  and 
1*1.         make  new  ones.   (Sec  what  we  bare  said  on  this  subject  b 

the  preceding  chapter,  §  o4.) 
?       He       But  wliilu  these  laws  cxi<t,  the  sovereign  ought  religiously 
ought  to     to  maintain  and  observe  them.    They  are  the  foundation  of 
"""f"^     the  public  tninuuillity,  and  the  firmest  support  of  the  sove- 
the  exuuiig  I'cign  authority.    Every  thing  is  uncertain,  violent,  and  subject 
laviL       to  revolutions,  in  those  unhappy  states  where  arbitrary  power 
has  placed  her  throne.   It  is  therefore  the  true  interest  of  the 
prince,  as  well  as  his  duty,  to  maintain  and  respect  the  laws; 
he  ought  to  submit  to  them  himself.    We  find  this  truth  esta- 
blished in  a  piece  published  by  order  of  Lewis  XIV.,  one  of 
the  most  absolute  princes  that  ever  reigned  in  Europe.  "Let 
it  not  be  said  that  the  sovereign  is  not  subject  to  the  laws  of 
his  state,  since  the  contrary  proposition  is  one  of  the  truths 
of  the  law  of  nations,  which  natterj  has  sometimes  attacked, 
and  which  good  princes  have  always  defended,  as  a  tutelar 
divinity  of  3ieir  Btate8."t 
1 49.  In       But  it  is  necessary  to  explain  this  submission  of  the  prince 
^•Unb^  ^1o  tlie  laws.    First,  he  ought,  as  we  have  just  seen,  to  follow 
to  fliit  iMirt.  ri^^rulatioiis  in  all  the  aets  of  his  administration.    In  the 

see  III  place,  he  is  himself  subject,  in  his  private  affairs,  to 
ail  tlie  laws  that  relate  to  property.  I  say,  "in  his  private 
affairs;"  for  when  he  acts  as  a  sovereign  prince,  and  in  the 
name  of  the  state,  he  ts^nbject  only  to  die  fundamental  laws, 
and  the  law  of  nations.  In  the  third  place,  the  prince  is  sub- 
ject to  certain  regulations  of  general  polity,  considered  by  the 
state  as  inviolable,  unless  he  he  excepted  in  express  terms  by 
the  law,  or  tacitly  by  a  necessary  consequence  of  his  dignity. 

*  In  loino  countries,   foimal   pre-  poet  genorations,  ulio  formerly  made 

CAQtion!*  mre  taken  agaitut  the  nbuse  elToctual  nee  of  arms  and  decrees  to 

of  power. — "Reflecting  among  other  reduce  within  proper  bounds  such  of 

ttiDgi  (mji  Ofolltti),  that  prinoM  «w  tiieir  •ftverelgn*  m  bad  tnuntgrMMd 


1  to  make  no  scmple  of  rin-  the  line  of  «1«fv,  -whcthor  fhroritrli  their 

lating  tlwir  promises  under  the  stale  own  licentiousness  or  the  artifices  of 

pNtozfc  of  Uie  pablic  good,  the  people  th«ir  Sattoren.  Tbut  it  happened  to 

af  Bnhant,  in  order  to  obriato  that  Jobs  tht^  Sooond;  nor  would  thrj  oon- 

Inoonvflnience,  established  the  custom  sent  to  niak**  pi>tM;e  with  him  or  his 

of  never  admitting  their  prince  to  the  succeseoni,  until  thoxe  princes  had  eo- 

poflMMion  of  the  government  witJuNit  toiad    into  a  solemn  engagemaai  to 

having  previouMy  made  with  him  a  jtcruro  the  citisonn  In  the  onjojiiicnt 

-eoTonaaty  that>  whenever  he  may  hap-  of  their  privileges."    Annals  of  th^ 

pen  to  Tlolato  tiie  lava  of  the  eoitnliy,  KaliiailaBd^  Book  IL  note,  edit  a.  b. 

they  flhnll  bo  ahhol  .  i  1  fr  ui  the  oath  1797. 

of  obedience  they  had  sworn  to  him,  f  A  treatise  on  the  right  of  the  queen 

mtil  ample  reporatioa  be  made  for  to  atraral  states  of  the  Spanish  moa- 

the  outrages  committed.     The  truth  arohj,  16iT,  in  IStoO^  Plfi  IL  p.  ISI* 
af  tUa  ia  oottfinaed  by  tbe  ezanpto  of 
8S 
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I  here  speak  of  the  laws  that  relate  to  the  situation  of  indi-    b" "k  i. 

vidnals,  and  particularly  of  those  that  regulate  the  vali'lity  ''"^''-.IV 

of  marriages.    These  laws  are  established  to  ascertnin  the 

state  of  families :  now  the  royal  family  is  that  of  all  othei  s 

the  most  important  to  he  eertainly  known.    But,  fourthly,  we 

shall  observe  in  general,  with  respect  to  this  question,  that, 

if  the  prince  is  invested  with  a  full,  absolute,  and  unlimited 

Bovereigntj,  he  is  above  the  laws,  which  derive  from  him  all 

their  force;  and  he  may  dispense  with  his  own  obeervance  of  [  17  ] 

them,  whenever  natural  justice  and  equity  will  permit  him. 

Fifthlji  as  to  the  laws  relative  to  morals  and  good  order,  the 

prince  ought  doubtless  to  respect  them,  and  to  support  tliem 

by  his  example.    But,  sixthly,  he  is  certainly  above  all  civil 

penal  laws.    The  majesty  of  a  sovereign  will  not  admit  of  his 

being  punished  like  a  private  person ;  and  his  functions  are 

too  exalted  to  allow  of  his  being  aiolestcd  under  pretence  of 

a  fault  that  does  not  dbrectly  concern  the  government  of  the 

state. 

It  is  not  sd&cient  that  the  prince  he  above  the  penal  laws : }  m.  hii 
even  the  interest  of  nations  requires  that  we  should  ^o  some- J^"^^'^'  ^ 
thing  farther.    The  sovereign  is  the  soul  of  the  society ;  if  vidaibto. 

he  be  not  held  in  veneration  by  the  people,  and  in  perfect 
security,  the  public  peace,  and  the  happiness  and  safety  of  the 
state,  are  in  continual  danger.  The  safety  of  the  nation  then 
necessarily  requires  tliat  the  person  of  the  prince  be  sacred 
and  inviolable.  The  Ivuman  people  bestowed  this  privilege 
on  their  tribunes,  in  order  that  thej  ndght  meet  wiUi  no  ob- 
Btmetion  in  defendine  them,  and  that  no  apprehension  might 
dbtarb  them  in  the  &charg6  of  their  office.  The  cares,  the 
employments  of  a  sovereign,  are  of  mnch  greater  importance 
than  those  of  the  tribunes  were,  and  not  less  dangerous,  if  he 
be  not  provided  with  a  powerful  defence.  It  is  impossible 
even  for  the  most  just  and  wise  monarch  not  to  make  mal- 
contents;  and  ouL:ht  the  state  to  continue  exposed  to  the  dan- 
ger of  losing  so  valuii-ble  a  prince  by  the  hand  of  an  assassin  ? 
The  monstrous  and  absurd  doctrine,  that  a  private  person  is 

Editted  to  loll  a  bad  prince,  deprived  the  French,  in  the 
nning  of  the  last  century,  of  a  hero  who  was  tralj^  the 
er  oThis  people.*  Whatever  a  prince  may  be,  it  u  an 
eBormous  crime  against  a  nation  to  deprive  them  of  a  sove- 
reign whom  they  think  proper  to  obey.f 


*  Since  Uie  tbore  waa  wriUen,  Fnac«  matU  bjf  ItamUn  to  (ununnaU  Lomt 

hm  witaeM«d  a  ruMwit  ttf  ttiMd  XFZ]  Vvikt,  edit.  ItVT. 
tmn.  Sht  lif hs  U  th«  Mm  «f  luifing     f  In  Mariua'i  work,  •faor*  qaxMd, 

g\T^n  birth  to  a  monster  rapablo  of  I  find  fchnp.  rii.  towards  the  end)  a 

Tiolating  th«  mi^eatj  of  kinga  in  the  remarkable  inBtanoe  of  (h«  errors  into 

pwott  lat  *  ptioM,  wkooi  1h»  qoalitiw  whfeh  m  ire  api  to  1m  M     » labCto 

of  his  heart  entitle  to  the  lore  of  his  sophistry  destitute  of  sound  principles, 

aabjects  and  the  Tcnflration  of  foreign-  That  aathor   allows  its  to  poison  a 

en.   [Ti*  author  aUude*  to  th«  attempt  tyrant,  and  eren  a  publio  enemy,  pro- 
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•ooc  t.  But  tbis  bigk  attribvto  of  iOToreigntj  is  no  roMon  nhj  tlia 

THAP.  IV.  pg^iQp  should  not  curb  an  imnpportable  tynnty  proBounoe 

^  51.  Bat  geotonee  on  him  (still  respecting  in  his  person  the  majesty  of 

m^rrariT  rank)  and  withdraw  itself  from  his  obedience.    To  this 

*  tyrniit.  indisputable  right  a  powerful  republic  owes  its  birth.  The 

and  wiUi-  tyranny  exercised  by  Philip  II.  in  the  Netherlands  excited 

tewiiMlf  those  provinces  to  rise:  seven  of  them,  closely  confederated, 

ftoinhii  bravely  maintained  their  liberties,  uuJer  the  conduct  of  the 


heroes  of  the  House  of  Orange  ;  and  Spain,  after  several  vab 
r  18  ]  and  rainoiis  efforts,  acknowled^  them  soverei^  and  inde- 
pendent states.  If  the  authority  of  the  prinoe  is  limited  and 
regulated  by  the  fundamental  laws,  the  prince,  on  ezoeedine 

the  bounds  prescribed  him,  commnnds  without  any  ri*Tht  ana 
even  without  a  just  title:  the  nation  is  not  ohli-^cd  to  obey 
him,  t'it  may  resist  his  unju.st  attempts.  As  soon  us  ii  prince 
attacks  the  constitution  of  the  state,  he  breaks  the  contract 
which  bound  the  people  to  him ;  the  people  become  free  bj 
the  aet  of  the  sovereign,  and  can  no  longer  view  him  hot 
as  a  nsorper  who  would  kad  them  with  oppression.  This 
truth  is  acknowledged  by  every  sensible  writer^  whose  pen  is 
not  enslaved  by  fear,  or  sold  for  hire.  But  some  celebrated 
author.^  maintain,  that  if  the  prince  is  invested  with  the 
supreme  command  in  a  full  and  absolute  manner,  nobody  has 
a  right  to  resist  hira,  much  less  to  curb  him,  and  that  naught 
remains  for  the  nation  but  to  suffer  and  obey  with  patience. 
This  is  founded  upon  the  supposition  that  such  a  sovereimi  is 
not  acoountable  to  any  person  for  the  manner  in  whieh  he 
governs,  and  that  if  the  nation  might  control  his  actions  and 
resist  him  where  it  thinks  them  unjust,  his  authority  would 
no  longer  be  absolute ;  which  would  be  contrary  to  this 
hypothesis.  They  say  that  an  absolute  sovereign  completely 
possesses  all  the  political  authority  of  the  society,  which  no- 
body can  oppose ;  that,  if  he  abuses  it,  he  does  ill  indeed,  and 
wounds  his  conscience ;  but  that  his  commands  are  not  the 
less  obligatory^  as  being  founded  on  a  lawM  right  to  com- 
mand ;  that  the  nation,  by  giving  him  absoulte  authwity,  has 
reserved  no  share  of  it  to  itself,  and  has  submitted  to  his 
<]isGretion9  ko.   We  might  be  content  with  answering,  that 

Tided  it  b«  done  wiihoat  obliging  him,  person  who  •dministered  the  poison. — 

•IUt«r  hy  Ibtw  or  throogh  aiiitake  «f  9«  oogatwr  teiitam  Mien*  ani  inpni- 

ignorance,  to  concur  in  the  mot  that  dens  sibi  oonieire  mortem;  quod  esse 

OMues  hi«  own  death, — which  would  b«  nefna  jtidicaintis,  reneno  in  pota  ant 

the  e«8o^  for  inatanee,  in  presenting  him  eibo,  quod  bauriat  qui  poriiu«iuitts  ost* 

a  poisoned  draught,   for  (sajs  be),  in  M*  dMOt  all*  Mtempetato.    A  te« 

tbn«  !f"iHin«?  him  to  nn  act  of  suicide,  reason,  trolj !    Was  Btari&na  dispoiwd 

alihuugk  cououuod  thruagh  ignorance,  to  insolt  the  anderstaadtaga  of  his  read* 


«  make  him  Tiolato  th*  mtuni  law  eev,  or  only  desirmu  of  thio«ii«  a 

which  fL>r>  i'!-!  rnrh  individual  to  talco  Blight  Tamiflb  oTer  the  detestable  doc- 

awaj  his  own  life;  and  the  orime  of  trine  contained  ia  <hM  niiaptw T  Mntt. 

Um  who  Ihit  WBhaowingly  poiMiu  Urn-  ediL  a.  d.  1197. 
Mir  tadovBda  an  tta  aaat 
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Mljr  absolate.  But  in  order  to  remove  all  these  viiik  subtle- 
ties,  let  US  remember  the  essentiel  end  of  eivO  sooietj.   Is  it 

not  to  labour  in  concert  for  die  common  happiness  of  all  ? 
Was  it  not  with  this  view  that  every  citizen  divested  himself 
of  his  rights,  and  re^^iirrte  1  hi^  liberty  ?  Could  the  society 
make  such  use  of  ita  authority  aa  irrevocably  to  surrender 
itself  and  all  its  members  to  the  discretion  of  a  cruel  tyrant? 
No,  certainly,  since  it  would  no  longer  possess  an^'  right 
itself,  if  it  were  disposed  to  oppress  a  part  of  the  citizens. 
When,  therefore,  it  confers  the  snpreme  and  absolate  govern- 
ment, without  an  express  reserve,  it  is  necessarily  with  the 
tacit  reserve  that  the  sovereign  shall  use  it  for  the  safe^  of 
the  people,  and  not  for  their  ruin.  If  he  becomes  the  scourge 
of  the  state,  he  dcfrrndcs  himself;  he  is  no  better  than  a 

Sublic  enemy,  agaiIl^t  ^Nhom  the  nation  may  and  ought  to 
efend  itself ;  and  if  he  has  carried  his  tyranny  to  the  ntmost 
height,  why  should  even  the  life  of  so  cruel  and  perfidious  an 
enemy  be  spared  ?  Who  shall  ptesome  to  blame  the  condnct 
of  the  Roman  senate^  that  declared  Nero  an  enemy  to  his 
country  ? 

Bat  it  is  of  the  utmost  importance  to  observe,  that  this  [  19  ]  * 
judgment  can  only  be  passed  by  the  nation,  or  by  ji  I'f  dy 
which  represents  it,  ana  that  the  nation  itself  cannot  make 
any  attempt  on  the  person  of  the  sovereign,  except  in  cases 
of  extreme  necessity,  and  when  the  prince,  by  violating  the 
laws,  and  threatening  the  safety  of  his  people,  puts  himself 
in  a  state  of  war  against  them.  It  is  the  person  of  the  sovo* 
reign,  not  that  of  an  unnatural  tyrant  and  a  pttUic  enemy, 
t^at  the  interest  of  the  nation  declares  sacred  and  inviolable* 
We  seldom  see  such  monsters  as  Nero.  In  the  more  common 
cases,  when  a  prince  violates  the  fundamental  laws;  when  he 
attacks  the  liberties  and  privileges  of  his  subjects;  or  (if  he 
be  absolute)  when  his  government,  witiiout  being  carried  to 
extreme  violence,  manifestly  tends  to  the  ruin  of  the  nation ; 
it^  may  resist  him,  pass  sentence  on  him,  and  withdraw  from 
his  ooedienoe ;  but  though  thb  may  be  done,  still  his  person 
should  be  spared,  and  that  for  the  welfare  of  the  state.*  It 

•  ]NMltiMilM4Ba  00IIMO  qnUmm  HmiiIm  tajva  tAmep&t»  tUt  igntrfam 

mIm    ipttUlM   pati&tar,   privAtimque  prsTOflqse  mores   &Mi<»to  proeerom 

•orniptts  moribas  princqts  contlngat;  suffrAgu.",  primum  Alfonsafl  ejiu  fr«t«r, 

alioquin  si  rempublicsra  in  periculam  recte  an  seciu  dod  iiapaio,  aed  tainen 

yntmi,  d  ftMm  reUiioiiti  «oalraiptor  lit  teB«r*  »teto  nx  «tt  prMluMtu: 

•zifltit,  neque   niedirinam    ullam  re-  dcinde  defnncto    Alfonso.  ElisaTjoth* 

«ipi^  Abdicmndum  jadico,  •liam  00b-  ejos  tonntf  Henrico  ioTito,  rerum  Bum- 

•tttaendam ;  quod  In  Hltpiaift  Mik  Utttt  ad  m  tnuiit,  ngio  taatmn  iioinln* 

•emel  fuisse  factum  scimtu :  qua«i  fen  ftbftiincns  dum  ille  vixit.   M&rianii,  da 

Irritfttii,  omnium  (i^lijt  pefi  <lt'b<  ^,  cam,  Rege  et  Regi«  Institnt.  Lib.  I.  c.  iii- 
batuiioitata  Mbdieata,  t>'raDnuin  iodait       To  thla  aatbority,  farniehed  by  8pain» 

Mo  Petro  rage  ob  iminaailatom  d^aeto  Join  Uiat  of  Soattaad,  firovsd  hy  Iha 

pablice,  Iltiiric  uM  eju.-*  frntcr,  quamvi^  lettor  of  the  barons  f"  tlio  pope,  dnted 

•X  impaJTi  mutre,  regoam  obtinuil.   810  April  6,  1320,  raqoettting  bim  to  pre- 
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MOK  ^  Is  abore  a  oentnry  since  the  English  took  up  arms  against 
their  kine,  and  obliged  him  to  descend  from  the  thn  ne.  A 
set  of  ahle)  enterprising  men,  spurred  on  bj  ambition,  took 
advnnta^e  of  the  terrible  ferment  caused  by  fanatie*8m  and 
party  spirit ;  and  Great  Britain  suffered  her  sovereign  to  die 
unworthily  r»n  n  Bcnffohl.  The  nation  coming  to  itself  dis- 
covered it-^  f  iniior  blindness.  If,  to  this  day,  it  still  annually 
makes  a  ^^  )^ilm  atonement,  it  is  not  only,  from  the  opinion 
that  the  uulortnnate  Charles  I.  did  not  deserve  so  cruel  a 
fate,  but,  doubtless,  from  a  conviction  that  Liie  very  safety 
of  the  state  re<|mres  the  person  of  the  sorerei|^  to  be  held 
saered  and  inyiolable,  ana  that  the  whole  nation  ought  to 
render  this  maxim  Tenerable,  by  paying  respect  to  it  when 
the  care  of  its  own  preservation  will  permit. 

One  word  more  on  the  distinction  that  is  endearonred  to 
be  made  here  in  favour  of  an  absolute  sovereign.  Whoever 
has  well  weighed  the  force  of  the  indisputahle  principles  we 
have  established,  will  be  convinced,  that  when  it  is  necessary 
to  resist  a  prince  who  has  become  a  tyrant,  the  right  of  the 
people  is  still  the  same,  whether  that  prince  was  made  abso- 
inte  by  the  laws,  or  was  not ;  because  that  right  b  derived 


T&H  on  the  king  of  EDglnnd  to  (k'.Mi<t  quam  nomo^  boons  nlti  ilflivl  oont  vila 

(rom  hk  enterpriMS  ugauut  BootUDd.  amittiU 

After  liBvliis  «p«lkfB  of  tfko  o^  fh«7  Oo  yoor  1581*  (nyt  OiotliH^ 

had  suffered  fimi  Urn,  they  add — A  Ann.  Book  HL)  "the  confidi^ratGd 

qir!  r.!!  mnli"  innnniori'',  ip?o  jnrante  provtncps   of    the   NetlierlaiiJ.'s — after 

qui  post  vuluora  medetur  et  sanatt  having  for   nine  yean  continued  to 

Hberati  nanu  par  MnniMtniUB  pite-  wage  war  against  Philip  the  Second, 

ctpciM    rigom   et   donjinura    nostrum,  without  c<'ft!*Ing  to  acknowleJKe  him 

dominum  Robertam,  qui  pro  popuio  et  as  their  eorereign — at  length  BolenuUj 

tondllatt  iOb  de  manibm  inimiconun  deprived  him  of  the  anthority  ho  hftd 

Ubonadifli  qwui  alter  Maccabeent  atit  posaossed  over  their  oountrj,  beoaOM 

Joene,  lahores  ct  taedia,  incJiaa  et  pe-  he  had  riolated  tbf^ir  laws  nnd  priri- 

rioula,  lagto  ausUnnit  animo.    Quen  leges."    The  author   atierwards  ob- 

•liam  Avina  dlsporitlo,  et  (Joztelogw  mttm,  tiiat  •*Fi«n«o,  C^Miin  hendt 

et  consuctudincs  nostras,  quae  noque  England.    Sweden,   Denmark,  furnish 

ad  mortem  rostinere  Tolumna)  juria  instancea  of  kings  deposed  by  their 

■noeossio,  et  debitna  noatronim  con-  people;  so  that  there  are  at  present 

senaua  ei  aaaooMS  aottonm  fMNnmi  fbw  •OTonlgu  in  Snnpo  whose  right 

principem  atqtic  reborn:  Puf,  tnnqnam  to  the  crown  rest''      nny  other  fminda- 

UU  per  quem  salua  in  popolo  facta  est,  tion  than  Uie  right  which  the  people 

]MO  nootm  Ubofteto  toradaf  tam  jure  posaen  of  dUvosttng  «helr  ■0T«t«igii  of 

qnam  meritia  tenemur,  et  Tolumna  in  bit  powor  when  he  makes  an  ill  use 

omnibus  adhterere.    Quem,  si  ab  in-  of  it."     Pnrsnanl   to   this   idea,  the 

ceptis    dcsistet,  rcgi   Anglorum    aut  United  Fruviuces,  in  their  judUfio»tury 

Anglia  Doa  aat  togmim  noetrnm  toImw  lottm  on  thftt  nl^oot^  addioMod  to 

Bubjicere,  tanqnam  inimlcum  nostrum  the  princes  of  the  empire  ar^     -  kin,'' 

•t  toi  nostriqae  Juria  aabTenoroni,  of  Doomark — after  having  enumerate  1 

•tatim  ezpellen   nilomar,  ol  atniiB  tiio  opprsMiToadvof  Uio  kingof  Spaiti, 

regem  no.-ttrum,  qui  ad  dofondoDOfli  addetl — *<T1mb»  by  a  mode  which  haa 

nostrnm     suflBrlot,     faciemuj;:    qnia,  been  often  enouph  adopted  oven  Ly 

quamdiu  centum  riri  remanaerint,  nun-  those   nations  that  now  live  under 

qun  AnglOTttiB  dominb  aliqmiottwi  IdBglj  govenaB«Bt»  wo  wnitod  tbo 

Tolumiis  .-uJ.jiijiiiri.    Non  enim  propter  soveriMpnty   from   him  whose  actions 

glorlaoi,  divitias,  out  honorea  pugna-  were  all  contraiy  to  the  du^  of  a 

nns,  sed  propter  Ubntatom  •olommodo,  prince."  Ibid^irota,  edit    o.  1797. 
86 


Digrtized  by  Google 


OF  XHB  80VBE8I6V. 


20 


from  >viiat  is  the  object  of  all  political  society — the  safety  of  book  i. 
the  uatiou,  which  is  the  supreme  law.*  But,  if  the  distinc- 
tion  of  whioh  we  are  treaiiii^  b  of  no  moment  with  respect  to 
the  right,  it  can  be  of  none  m  practice,  with  respect  to  expe- 
diency. As  it  is  very  difficult  to  oppose  an  absolute  prince, 
and  it  cannot  be  done  without  raising  great  disturbances  in 
the  state,  and  the  moat  violent  and  dangerous  commotions,  it 
ought  to  be  attempted  only  in  cases  of  extremity,  when  the 
public  miseries  are  raised  to  such  a  height  that  the  people  may 
say  with  Tacituii,  miatram  pacem  vel  bello  bene  miUari,  that 
it  18  better  to  expose  themselTes  to  a  (utiI  war  than  to  endure 
them.  But  if  the  prince's  authority  is  limited,  if  it  in  some 
respects  depends  on  a  senate,  or  a  parliament  that  represents 
the  nation,  there  are  means  of  resisting  and  curbing  him, 
without  exposing  the  state  to  violent  shocks.  "When  mild  and 
innocent  remedies  can  be  applied  to  the  tn  il,  there  can  be  no 
reason  for  waiting  until  it  becomes  extreme. 

But  however  limited  a  prince's  authority  may  be,  he  is  a  53.  Arti- 
commonly  very  jealous  of  it ;  it  seldom  happeus  that  he  pa-  tmloB  be- 
tiently  suffers  resistance,  and  peaceably  submits  to  the  judg-  ^^^^^ 
ment  of  his  people.    Can  he  want  support,  while  he  is  the  nbj«cK 
distributor  of  favours  ?   We  see  too  many  base  and  ambitious  f  21  1 
souls,  for  whom  the  state  of  a  rich  and  decorated  slave  has 
more  charms  than  that  of  a  modest  and  virtuous  citizen.  It 
is  therefore  always  difficult  for  a  nation  to  resist  a  prince  and 
pronounce  sentence  on  his  conduct,  without  exposing  the  state 
to  dangerous  troubles,  and  to  shocks  capable  of  overturning 
it.    This  has  sometimes  occasioned  a  compromise  between  the 
prince  and  the  subjects,  to  submit  to  the  deciBion  of  a  friendly 
power  all  the  disputes  that  might  arise  between  them.  Thus 
the  kings  of  Denmark,  by  solemn  treaties,  formerly  referred 
to  those  of  Sweden  the  differences  that  might  arise  between 
them  and  their  senate ;  and  this  the  kings  of  Sweden  have 
also  done  with  regard  to  those  of  Denmark.    The  princes  and 
states  of  West  Friesland,  and  the  burgesses  of  Em b den,  have 
in  the  same  manner  constituted  the  republic  of  the  United 
Provinces  the  judj^e  of  their  differences.  The  princes  and  the 
city  of  Neufchatef  established,  ui  1406,  the  canton  of  Berne 
perpetual  judge  and  arbitrator  of  their  disputes*   Thus  also, 
according  to  the  spait  of  the  Helvetic  confederacy,  the  entire 
body  takes  cognisance  of  the  disturbances  that  arise  in  any 

*  Popali  patroni  noa  paticiora  neqoe  Eat  tam«n  Kolutarid  cogitatio,  at  sit 

BiiiittrmpnNid»h*b«iit  C«rto»repa1»-  pviBat]4bns  pemumniy  ti  ranpnbHMin 

lieu,  uihlo  ortiiTn  h»bet  r  /i  i  iiotcsta?,  oppre."  ^r:nf  si  vitili  ct  foeditatc  intnlo- 

rebufl  exigcnUbas,  regens  iu  jud  rocari  nuidi  eruiit,  ea  m  oooditione  rivere,  at 

potest,  et,  si  mtlfttam  respuat,  prinoU  turn  jure  tMtaa,  ted  onm  lande  tl 

Mta  apoliari ;  neqoe  it*  in  principem  gloria,  peiini  pofllblk  ]]»M«— Ifttta^adib 

jora  pntestatis  transfulil,  at  nun  i^\hi  a.  D.  1797» 
majorem  reservftrit  potesUtem.  Ibid. 
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BOOK  I.   of  the  confeck  iatcd  states,  though  each  of  them  is  truly  soTe- 
reign  and  independent. 


;  68.  The  Boon  as  ft  nation  acknowlodges  a  prince  for  its  lawM 
obedience  sovereign,  all  the  oitiiens  oire  him  a  faithful  obedience.  He 
^^ufmelti  neither  govern  the  state,  nor  perform  what  the  nation  ex- 
^MvuvifD.  pccts  from  him,  if  he  be  not  pnnctmJly  obeyed.  Subjects 

then  hnve  no  right,  in  doubtful  case?',  to  examine  the  wisdom 
or  justice  of  their  sovereign's  eoinniands  ;  tlii.s  exaininntion 
beloiifT'^  to  the  priiu  c  :  hia  subjects  ontrht  to  suppose  (if  there 
be  a  poss^ibility  of  supposing  it)  that  all  his  orders  are  ju.st  and 
salutary :  he  alone  is  accountable  for  the  evil  ihat  may  result 
from  them. 

1 64.  In      KeTertheless  this  onght  not  to  be  entirely  a  blind  obedi- 
whaifliM  enee.   No  engagement  can  oblige,  or  even  authorise,  a  man 
they  miij       violate  the  law  of  nature^  ^1  authors  who  have  any  re- 
gard  to  conBcience  or  decency  agree  that  no  one  ought  to 

obey  such  commands  as  are  evidently  contrary  to  tliat  sacred 
law.  Those  governors  of  places  who  bravely  i-rfnsed  to  exe- 
cute the  barbarous  orders  of  Charles  TX.  on  the  ineniorable 
day  of  St.  Barthoiomi  w,  have  been  universally  praiaed;  and 
the  court  did  not  dare  to  punish  them,  at  least  openly. 
"Sire,"  said  the  brave  Orte,  governor  of  Bayonne,  in  his 
letter,  have  oomrnnnieated  your  majesty's  command  to 
TOOT  faithM  inhabitants  and  warriors  in  the  garrison  i  and  X 
nave  found  there  only  good  citizens  and  brave  soldiers^  but 
not  a  single  executioner:  wherefore  both  they  and  I  most 
humbly  entreat  your  majesty  to  be  pleased  to  employ  our 
hands  and  our  lives  in  things  that  are  possible,  however 
hazardous  they  may  be ;  and  weevil]  exert  ourselves  to  the 
last  drop  of  our  blood  in  the  execution  of  them."*  Thi-  Count 
f  22  3  do  Tende,  Charuy,  and  others,  replied  to  those  who  brought 
them  the  orders  of  the  court,  "  that  they  had  too  great  a  re- 
spect for  the  king,  to  believe  that  such  barbarous  orders  csme 
from  him." 

It  is  more  difficult  to  determine  in  what  eases  a  subject  may . 
not  only  refuse  to  obey,  but  even  resist  a  soTcreign,  and  op- 
pose his  violence  hy  force.  When  a  sovereign  does  injury  to 
anyone,  he  n  ts  \sithout  any  real  authority:  hut  we  ought 
not  thence  to  conclude  hastily  that  the  subject  may  resist 
him.  The  nature  of  sovereignty,  and  the  welfare  of  the  state, 
will  not  permit  citizens  to  oppose  a  prince  whenever  his  com- 
mands appear  to  them  unjust  or  prejudicial.  This  would  be 
falling  back  into  the  state  of  nature,  and  rendering  goYem- 
ment  impossible.  A  subject  ought  patiently  to  si^er  fmm 
the  nrince  doubtful  wrongs,  and  wrongs  that  are  supportable ; 
the  former,  because  iriioever  has  submitted  to  the  decision  of 
a  judge,  is  no  longer  capable  of  deciding  his  own  pretensions; 
and  as  to  those  that  are  supportable,  they  ought  to  be  sacri- 

•  Meiemy's  Uistory  of  f  r»ace,  voL  ii.  p.  1107. 


Digitized  by  Google 


OF  IH£  60V£B£IGir. 


Hoed  to  the  peace  «nd  aafetT  of  tbe  itste,  on  aoooimt  of  fhe 

i;rttet  advaatagee  obtained  Djlivmg  in  society.   It  ia  pre-°*^'  — 

earned,  as  matter  of  course,  that  every  citizen  has  tacitly  en- 
gaged to  observe  this  moderation  ;  because,  withmit  it,  society 
could  not  exist.  But  when  tlie  injuries  are  manifest  and 
atrocioub, — win  n  a  prince,  without  any  apparent  reason, 
attempts  to  deprive  us  of  life,  or  of  those  things  the  loss  of 
irhieb  would  rend^  iife  irksome,  who  can  diapute  our  right  to- 
renst  him  ?  Self-preservation  ia  not  only  a  natural  right, 
bnt  an  obligation  impooed  bj  nature,  and  no  man  can  entirely 
and  absolately  renounce  it.  And  though  he  might  give  it  up, 
can  he  be  considered  as  havinf;^  done  it  hy  hi^  political  en- 
gagements, since  he  entered  into  society  only  to  establish  his 
own  safety  upon  a  more  solid  basis  ?  The  welfare  of  society 
does  not  require  such  a  sacrifice;  and,  as  Barbeyrac  weU 
observes  in  his  notes  on  Grotins,  "If  the  pnblie  interest  re* 
qniree  that  those  who  obey  shonld  suffer  some  ineonvenienoe. 
it  is  no  less  for  the  pablie  interest  that  those  who  oommand 
ihoold  be  afraid  of  driving  their  patienee  to  the  vtmost  ex- 
tremity."* The  prince  who  violates  all  laws,  who  no  longer 
observes  anv  men'^nreR,  nr^d  who  wonld  in  his  transports  of 
fury  take  nwav  the  life  of  an  imiocoitt  pfTSon,  divests  himself 
of  his  character,  ami  is  no  longer  to  be  considered  in  any 
Other  light  than  that  of  au  unjust  and  outrageous  enemy, 
lunintt  whom  hk  people  are  allowed  to  ^fend  themselves. 
The  person  of  the  sovereign  is  sacred  and  inviolable :  but  he 
who,  after  having  lost  all  the  aentiments  of  a  8overeiirn%  divestS 
himself  even  of  the  appearances  and  exterior  eondoot  of  a 
monarch,  degrades  himself:  he  no  longer  retains  the  sacred 
character  of  a  sovereign,  and  cannot  retain  the  preror^atives 
attached  to  that  exalted  rank.  However,  if  this  prince  is  not 
a  monster, — if  he  is  furious  only  against  us  in  particular,  and  [  28  J 
from  the  effects  of  a  sudden  transport  or  a  violent  passion, 
snd  is  snpportable  to  the  rest  of  the  nation,  the  respect  we 
ought  to  pay  to  the  tranquillity  of  the  state  is  such,  and  the 
respect  due  to  sovereign  mi^es^  so  powerful,  that  we  are 
strictly  obliged  to  seek  every  other  means  of  preservation, 
rather  than  to  put  his  person  in  danger.  Every  one  knows 
the  example  set  by  David :  he  fled, — he  kept  himself  con- 
cealed, to  secure  liiiiistlt  from  Saul's  fury,  and  more  than 
once  spared  the  life  of  his  persecutor.  When  the  reason  of 
Charles  VI.  of  France  was  suddenly  disordered  by  a  fatal 
accident,  he  in  his  ihry  killed  several  of  those  who  surrounded 
him:  none  of  them  thought  of  securing  his  own  life  at  the  ex- 
pense of  that  of  the  Jung ;  they  only  endeavoured  to  disarm 
nnd  secure  him.  They  did  their  duty  like  men  of  ImTiAnr  and 
faitliful  subjects,  in  exposiiifi  their  lives  to  save  that  of  this 
unfortunate  monarch :  such  a  sacrifice  is  due  to  the  state  and 


•  !»•  Jim  Bdli  ft  Pteti,  Ulk.  L  «^  It.  { 11,  B.  1. 
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BOOK      to  sovereign  majesty:  farioiu  from  the  derangement  of  hk 
faculties,  Charles  was  not  goiltj :  be  might  recorer  bis  hMlth^ 

and  again  hecome  a  good  king. 
1 55.  Of  What  has  heen  said  is  sufficient  for  the  intention  of  thig 
work :  the  reader  mav  see  these  questions  treated  more  at 
lar<^e  in  many  books  that  are  well  known.  We  shall  eonelude 
this  subject  with  an  important  observation.  A  sovereign  is 
undoubtedly  allowed  to  employ  ministers  to  ease  him  in  the 

Sainfid  offices  of  goTemment ;  but  be  ougbt  never  to  surreii- 
er  bis  autbority  to  tbem.  Wben  a  nation  cbooses  a  eon- 
duetor,  it  is  not  with  a  view  that  be  should  deliver  up  bis 
eharge  into  other  bands.  Ministers  ought  only  to  be  infitm- 
ments  in  the  hands  of  the  prince ;  he  ought  constantly  to 
direct  them,  and  continually  endeavour  to  know  whether  they 
act  according  to  Ins  intentions.  If  the  imbecility  of  u;ie,  or 
any  infirmity,  render  him  incapable  of  governing,  a  regent 
ought  to  be  nominated,  according  to  the  laws  of  the  state: 
but  when  once  the  sovereign  is  capable  of  holding  the  reins, 
let  bim  insist  on  being  served,  but  never  suffer  bimself  to  be 
superseded.  Tbe  last  kings  of  France  of  tbe  first  race  sur- 
rendered tbe  ffoyemment  and  authority  to  the  mayors  of  tbe 
palace :  thus  becoming  mere  phantoms,  they  justly  lost  tbe 
title  and  honours  of  a  dignity  of  which  they  had  abandoned 
the  functions.  The  nation  has  every  thinj:  to  j^ain  in  crown- 
ing  an  all-powerful  minister,  for  hv  will  improve  that  soil  aa 
bis  own  inheritance,  w  hich  he  plundered  whilst  he  only  reaped 
precarious  advantages  from  it. 


CHAP.  V. 

ciAF.       Oy  8TAXES  SLECTIYE,  SncCESSHT.  OK  UKREDHA&I,  A5i>  OV 

THOSE  CALLED  PAT&IMONIAL. 

i  as.  Of       WE  have  seen  in  the  preceding  chapter,  that  it  originally 
bel<wgp  to  a  nation  to  confer  the  supreme  authority,  and  to 
choose  tbe  person  by  whom  it  b  to  be  governed.  If  it  confers 
[  24  ]  the  soverei^ty  on  him  for  bis  own  person  onlv,  reserving  to 
itself  the  right  of  choosing  a  successor  after  the  sovereign's 
death,  the  state  is  elective.    As  soon  as  tbe  prince  is  elected 
according  to  the  laws,  he  enters  into  the  possession  of  all  the 
prerogatives  whieh  those  law-  nrniex  to  his  dignity. 
1 67.  Wlio-    It  has  l)('en  debated,  whether  (.'h  ctive  kings  and  princes  are 
fh«r  doctire  i>(>al  sovoreigns.    But  he  who  lays  any  stress  on  this  eircum- 
wifgo*"    stance  must  have  only  a  very  confused  idea  of  sovereignty, 
reigok^   The  manner  in  which  a  prince  obtains  bis  dignity  has  noUiing 
to  do  with  determining  its  nature.   We  must  consider,  firsts 
whether  the  nation  itself  forms  an  independent  society  (see 
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ohap.  1),  and  secondly,  what  is  the  extent  of  the  power  it  has   book  i. 
intrusted  to  the  prince.    Whenever  the  chief  of  an  independ- — SS^^i^i. 

ent  state  reallj  represents  his  nation,  ho  ought  to  he  consid- 
ered as  a  true  sovereign  (§  40),  oven  though  his  authority  should 
be  limited  in  several  rosf»cct8. 


When  a  nation  would  avoid  the  troubles  which  seldom  iail  \  Of 

■oeMMiT* 

and  ber«* 


to  acoompany  the  eleotion  of  a  eoTereign,  it  makes  its  dioice  """^^^ 
for  a  long  sacoeseion  of  years,  by  eetabliebukg  the  rigiA  of  ^^^^^y 
gueeenum,  or  by  rendering  the  crown  hereditary  in  a  family,  autes. 
according  to  the  order  and  rules  that  appear  most  agreeable  I'be  origta 
to  that  nation.   Tlie  name  of  an  JTereditary  State  or  Kinydom  JJj^*^* 
is  given  to  that  where  tlv  snecessor  is  appointed  by  the  same 
law  tliat  regulates  tin   successions  of  individuals.    The  Sue- 
cesaive  Kingdom  in  that  where  a  person  succeeds  according  to  a 
partaeular  iundamental  law  of  the  state.   Thus  the  lineal  sao- 
oession,  and  of  males  alone,  is  established  in  France. 

The  right  of  snooessien  is  not  always  the  primitive  eeta-|M.  0tk«r 
blisbment  of  a  nation ;  it  may  have  been  introdaoed  by  the  on^<»  of 
concession  of  another  sovereign,  and  even  by  usurpation.   But  '^'* 
whr-Ti  it  is  supported  by  long  possession,  the  people  are  con- 
sidered as  consenting  to  it ;  and  this  tacit  consent  renders  it 
lawful,  though  the  source  be  vicious.    It  rests  then  on  the 
foundation  wo  have  already  pointed  out — a  foundation  that 
alone  is  lawfiil  and  incapable  of  being  shaken,  and  to  which 
we  most  ever  revert; 

The  same  right,  accordmg  to  Qrotins  and  the  generality  I  othif 
of  writers,  may  be  derived  from  other  sources,  as  conquest,  »o»we"  ^ 
or  tho  riL'ht  of  :v  proprietor,  who,  being  master  of  a  ^'^^'^^^y*  ^moq^tto 
should  invite  mliabitants  to  settle  there,  and  give  them  lands,  nic  •"nrad 
on  condition  of  their  acknowledging  him  and  his  heirs  fur  tiuag. 
their  sovereigns.    But  as  it  is  absurd  to  suppose  that  a  society 

of  men  can  ^ace  .themselves  in  subjection  otherwise  thim  with 
a  view  to  their  own  safety  and  welfare,  and  still  more  that 
they  can  bind  their  posterity  on  any  other  footing,  it  ulti- 
mately amonnts  to  the  same  thing ;  and  it  must  stul  be  said 

that  the  succession  is  established  by  the  express  will,  or  the 
tacit  consent  of  the  nation,  for  the  welfare  and  safety  of  the 
state. 

It  thus  remains  an  undeniable  truth,  that  in  all  cases  the  g  61.  A  na. 
anccession  is  established  or  received  only  with  a  view  to  the  ^  ^ 
public  welfare  and  the  general  safety.   If  it  happened  ^^i^^^^^^ 
that  the  order  established  in  this  respect  became  destructive  ga^MgilQB. 
to  the  state,  the  nation  would  certainly  have  a  right  to  change 
it  by  a  new  law.    Sahi^  popufi  s^nprrma  I'x,  tlie  safety  of  £  26  ] 
the  people  is  the  supreme  law  ;  and  this  law  is  agreeable  to 
the  strictest  justice,  the  people  having  united  in  society  only 
with  a  view  to  their  safety  and  greater  advantage.* 

*  Niiniruin,    qnml    puVtlion?   Fnlutid    lius  oxIj^eutiLus,  iuimutaii  4{aiid  Obttttlf 
caasft  et  couimuui  cuu^seusu  aUiiulum    AlAuiAiiA,  ibid.  e.  it, 

ewiem  maltitndials  TolimtBt«>  t»<  tl 
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■oos  I.  This  pretended  proprietary  right  attributed  to  princee  is  A 
ehimera,  prodvoed  by  an  abuse  which  its  anpporten  woold 
&iii  make  of  the  laws  remeoting  ftivaU  iiihiHUme€9,  The 
itate  neither  is  nor  can  oe  a  patrimony,  since  the  end  of 

patrimony  is  the  advantage  of  the  possessor,  whereas  the 
prince  is  established  only  for  the  advantage  of  the  state* 
The  conscqticnce  is  evident :  if  a  nation  phiinly  perceives  thnt 
the  heir  of  her  prince  would  be  a  pernioious  sovereign,  she  liaA 
a  right  to  exclude  him. 

Tte  authors,  whom  we  oppose,  grant  this  right  to  a  des- 
potic prince,  while  they  refuse  it  to  nations.  This  is  because 
thejr  consider  sneh  a  prince  as  a  real  proprietor  of  the  empire, 
and  will  not  adraowledge  that  the  care  of  their  own  safety, 
and  the  right  to  govern  themselves,  still  essentially  belong  to 
the  society,  although  they  have  intrusted  them,  even  without 
any  express  reserve,  to  a  monarch  and  his  heirs.  In  their 
opinion,  the  kingdom  is  the  inheritfinee  of  the  prince,  in  the 
game  manner  as  his  fielil  find  his  Uoclcs — a  maxim  injurious 
to  human  nature,  and  whicli  they  wouhl  not  have  dared  to 
a<lvunce  in  an  enlightened  ago,  if  it  had  not  the  8up]M)rt  of 
an  authority  which  too  often  proves  stronger  than  reason  and 
juatice. 

I  n.  Of  !>••  A  nation  may,  for  the  same  reason,  oblige  one  branch  who 
nmMistiflM.  t0  another  conntiy,  to  renoonoe  all  chum  to  the 

crown,  as  a  datighter  who  marries  a  foreign  prinoe.  These 

renunciations,  required  or  approved  by  the  state,  are  per- 
fectly valid,  since  they  are  equivalent  to  a  law  that  such 
persons  and  thoir  posterity  should  be  excluded  from  the 
throne.  Thus  the  laws  of  England  have  for  ever  rejected 
every  Koman  Catholic.  "Thus  a  law  of  Ku.-isia,  made  at 
[  26  3  the  beginning  of  the  reign  of  Elizabeth,  most  wisely  excludes 
from  we  possession  of  the  crown  oTcry  heir  possessed  of 

*  When    Philip  II.    resigned    the  been  nAtions  who  gorerned  thr>i]i selves 

Netherlands  to  bis  daiij^hter  iMtbella  by  popular  assemblies,  or  by  a  F«>imt*^ : 

Cliwa  Eugeuijiy  ii  wuii  iuiid  (aceordiog  there  have  been  others  wlio  intrusted 

to  til*  twilinoior  of  Omttot)  thst  it  waa  geiiMBl  iMwagwnwat  of  their  «oii- 


Frttinp^  a  dniiKProns   precedent,  for  a  crrii*  to  iirlnro-j.    For  it  is  not  to  be 

prince  to  treat  free  citizens  as  his  pro-  imagined,  it  wa«  add&d,  that  logitunat« 

perty^  uid  barter  tkom  away  Uka  do.  aovota^ntiaa  ha»«  originatad  fkvm  any 

mestic  slaves;   that,  among  baibail-  aHior  aooroe  than  the  consent  of  tiM 

ans,  indeod,  the  extraordinary  practice  peopl<»,  who  gnvo  themselves  nil  np  to 

■ometimes  obtained  of  transferring  go-  a  single  person,  or,  for  the  sake  of 


by  wOI  cr  doaaMotti  boeamo  •▼oldtDf  the  tannlto  and  dlaeotd  of 

thope  people  were  ineapHhle  of  discern-  elections,  to  a  whole  family ;  and  those 

ing  the  differeDoe  beiweea  a  princo  to  whom  they  thus  committed  them- 

and  ft  matter;  bot  that  thoao,  wbom  lelret  w«r»  indaoed,  by  the  proppcet 

mparior  knowledge  enabled  to  distin-  of  honourabte  pre>eminence  aloae,  to 

gldsh  between  what  is  lawful  aDd  what  accept  a  dignity  by  ^vbii  h  they  wore 

ia  notyoould  plMnly  psreeire  th*t  the  bound  to  promote  the  general  we'faro 

adnlatahmtloa  of  a  ofeato  ia  tho  pro.  of  tboir  feUow^eEtiiMia  in  prafaroaeo  to 

perty  of  the  people  (thence  usually  do-  their  own  private  advantage.  Orot'ci. 

nominated  re«-/>tfyi«a) ;  and  that,      in  Hi«t.  of  the  Disttirbaneeji  in  fbo  Ne» 

every  period  of  the  world  there  have  theriands,  book  ii. — £dit.     o.  17V7. 
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another  monarchy ;  and  thus  the  law  of  Portugal  disqualifies 
every  foreiffner  who  lajs  chum  to  the  erown  by  right  of  blood*"* 

Some  celebrated  aathors,  in  other  respects  very  learned 
and  jndieioDs,  have  then  deviated  from  the  true  principles  in 
treating  of  renunciations.  They  have  largely  expatiated  on 
the  ri<:hts  of  children  born  or  to  be  born,  of  tne  transmission 
of  those  rights,  kc.  But  they  ought  to  have  considered  the 
succession  less  as  a  property  of  the  reigning  family,  than  as 
a  law  of  the  state.  From  this  clear  and  incontestable  prin- 
ciple, we  easily  deduce  the  whole  doctrine  of  renunetationa. 
Tnoee  required  or  approved  bv  the  state  are  valid  and  saored: 
they  are  fun  I  i  h  ntal  laws :  those  not  anthoriied  by  the  stata 
ean  only  be  obligatory  on  the  prince  who  made  them.  They 
cannot  injure  his  posterity,  and  he  himself  may  recede  from 
them  in  case  the  state  stands  in  need  of  him  and  gives  him 
an  invitation :  for  he  owes  his  services  to  a  people  who  had 
committed  their  safety  to  his  care.  For  the  same  reason, 
the  prince  cannot  lawfully  resign  at  an  nnseasonaUe  jano- 
tnre,  to  the  detriment  of  the  state,  and  abandon  in  imminent 
danger  a  nation  that  had  put  itself  nnder  his  care.f 

In  ordinary  oases,  when  the  state  may  follow  the  established  ?  '^•^  Tho 
rule  without  being  exposed  to  very  great  and  manifest  danger,  '^^^^ 
it  is  certain  that  every  descendant  onMit  to  «?nceeed  when  tho^^^j^^ 
order  of  succession  calls  him  to  the  throne,  however  great  monly  to  b# 
may  appear  his  incapacity  to  rule  by  himself.  This  ia  a  con- kept.  (23) 
sequence  of  the  spirit  of  the  law  that  established  the  succession : 
for  the  people  had  recourse  to  it  only  to  orevent  the  tronblea 
which  would  otherwise  be  almost  inevitable  at  every  change. 
Now  little  advances  would  have  been  made  towards  obtaimng 
this  end,  if,  at  the  death  of  a  prince,  the  people  were  allowed 
to  ex'nininc  the  capacity  of  his  heir,  before  they  acknowledged 
him  for  their  sovereign.  "  What  a  door  would  this  open  for 
usurpers  or  malcontents!  It  was  to  avoid  these  inconve- 
niences that  the  order  of  succession  was  established;  and 
nothing  more  wise  oonld  have  been  done,  since  by  this  meana 
no  more  is  required  than  his  being  the  kine's  son,  and  hia 
being  actually  alive,  which  can  admit  of  no  dispnte :  bitt,  €0 
the  other  hand,  there  is  no  rule  fixed  to  judge  of  the  capadty 
or  incapacity  to  reign."^  Though  the  succession  was  not 
established  tor  the  particular  advantage  of  the  sovereign  and 
his  family,  but  for  that  of  the  state,  the  heir-apparent  has 
nevertheless  a  right,  to  which  justice  requires  that  regard 
shoold  be  paid.  His  right  is  snbordinate  to  that  of  the 
nation,  and  to  the  safety  of  the  state ;  but  it  onght  to  take 
olace  when  the  public  welfare  does  not  oppose  it  ^3) 

•  Spirit  of  Laws,  book  xxvi  cb«p.  |  Memorial  in  bebalf  of  Madame  de 

xzllLyWiMnBajIwwMVMjgMdp*-  LongMTitle,  «oiM«niing  the  prinoipality 

littcxi!  rcn^  ms  fur  theM MgilMlMit  of  Nt'ufcbatol,  in  1672. 

t  See  farther  on.  (8&}  Sm  thia  doctrine  ilhutisM  in  t 
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MOK  1.  These  reasons  have  the  ;^r<  .itf  r  weight,  since  the  law  or 
o«AF.  V.  ^i^g  state  may  remedy  the  iiit  ajtacity  of  the  prince  by  norai- 


{•4  Of  nating  a  regent,  as  i.s  practised  in  cases  of  minority.  This 
itfuits.      regent  is,  during  the  whole  time  of  his  adminisLratioii,  invented 

with  the  royal  authority;  but  he  exercises  it  in  the  king's 

name.  (24^ 

1 6S.  ladi-  The  (iniunples  we  have  just  establiiihv..  cxmg  the  sue- 
Tifivn-  v  of  cessire  or  hereditary  ri^ht,  manifestly  show  that  a  prince 
wrereica-  n^x  to  divide  ms  state  among  his  children.  Every 

sovereignty,  properly  so  called,  is,  in  its  own  nature,  one  and 
indivisible,  since  those  who  have  united  in  society  cannot  be 
separated  in  gpitc  of  themselves.  Those  partitions,  so  con- 
trary to  the  nature  of  sovereignty  and  the  pre.«orv?ition  of 
states,  have  been  much  in  use ;  but  an  end  has  been  put  to 
them,  wherever  the  people,  and  princes  themselves,  have  had 
a  clear  view  of  their  greatest  interest^  and  the  foundation  of 
their  safety. 

But  when  a  prince  has  united  seversl  different  nations 

under  his  authority,  his  empire  is  then  properly  an  assem- 
blage of  several  societies  subject  to  the  same  head ;  and  there 
exists  no  natural  objection  to  his  dividing  them  among  his 
children:  he  may  distribute  them,  if  there  be  neither  law  nor 
compact  to  the  contrary,  und  if  each  of  those  nations  consents 
to  receive  the  sovereign  he  appoints  for  it.    For  this  reason, 
France  was  divisible  under  the  first  two  races.*    But  being 
entirely  consolidated  under  the  third,  it  has  since  heen  con- 
sidered  as  a  single  kinedom ;  it  has  become  indivisible,  and  a 
fundamental  law  has  declared  it  so.    That  law,  wisely  pro- 
viding for  the  preservation  and  splendour  of  the  kingdom, 
irrevocably  unites  to  the  crown  all  the  ao(|[ui8itions  of  its  kings. 
I  m.  Wbo     The  parae  principles  will  also  fiu*nish  us  with  the  solution 
•re  to  do-    of  a  celebrated  question.     When  the  right  of  succession 
eidedis.     becomes  uncertain  in  a  successive  or  hereditary  state,  and 
^!eeUo«  the  three  competitors  lay  claim  to  the  crow  n,  it  is  asked, 

flooooMioa  "  Who  shall  be  the  judge  of  their  pretensions  ?"  Some 
to  a  MT*.  learned  men,  resting  on  the  opinion  that  sovereigns  are  sub- 
ject  to  no  other  judge  bnt  God,  have  maintauied  that  the 
competitors  for  the  crown^  while  their  right  remains  uncer- 
tain, ought  either  to  come  to  an  amicable  compromise,  enter 
into  articles  among  themselves,  choose  arbitrators,  have  re- 
course even  to  the  drawing  of  lots,  or,  finally,  determine  tlie 
dispute  by  arms ;  and  that  the  subjects  cannot  in  any  manner 
decide  the  question.  One  might  be  astonished  that  celebrated 
authors  should  have  maintained  such  a  doctrine.  But  since, 
even  in  speculative  philosophy,  there  is  nothing  so  absurd  as 
not  to  have  been  advanced  by  one  or  other  of  the  philoeo- 


(S4)  Ante,  p.  2^,  Q.— 0.  approbation  mk  waimt  of  lb« 

*  But  it  is  (o  be  observoc)  thnt  ihn<*Q   fye  ftotfl*» 
partitionfl  wero  not  made  without  the 
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phers,*  what  can  be  exported  from  the  human  min»l,  when 
seduced  by  interest  or  fear  ?  What !  in  a  question  that  con-  - 
oerns  none  so  much  as  the  nation — ^that  relates  to  a  power 
established  only  with  a  vieir  to  the  happiness  of  the  people- 
in  a  quarrel  thiat  is  to  decide  for  ever  their  dearest  interests, 
and  their  very  safety — are  they  to  stand  by  as  unconcerned 
spectators  ?  Arc  they  to  allow  strangerf,  or  the  hliml  decision 
of  arms,  to  appoint  them  a  master,  ns  a  flock  of  sheep  nro  to 
wait  till  it  be  determined  whether  they  are  to  be  deli\ered 
up  to  the  butcher,  or  restored  to  the  care  of  their  shepherd  ? 

But,  say  they,  the  nation  has  divested  itself  of  all  juris- 
dietion,  bj  giving  itself  up  to  s  sovereign ;  it  has  submitted  to 
the  reigning  family ;  it  has  ^ven  to  those  who  are  descended 
from  that  family  a  right  which  nobody  can  take  from  them ; 
it  has  established  them  its  superiors,  and  can  no  longer  judge 
them.  Very  well !  But  does  it  not  hcloiig  to  that  same 
natinri  to  acKnowledgc  the  person  to  whom  its  duty  binds  it, 
and  prevent  its  being  delivered  up  to  another  ?  And  since 
it  has  established  the  law  of  succession,  who  is  more  capable 
or  has  a  better  right  to  identify  the  individual  whom  the 
fundamental  law  had  in  Tiew,  and  has  pointed  ont  as  the  suc- 
cessor ?  We  may  aflRrm,  then,  without  hesitation,  that  the 
decision  of  this  grand  controversy  belongs  to  the  nation,  and 
to  the  nation  alone.  Even  if  the  competitors  have  agreed 
amonu  tliemsolvf^^^,  or  have  chosen  arbitrntors,  the  nation  is 
not  obliged  to  submit  to  their  regulations,  unless  it  has  con- 
sented to  the  transaction  or  compromise — princes  not  acknow- 
ledged, and  whose  right  is  uncertain,  not  being  in  any  manner 
able  to  dispose  of  its  obedience.  The  nation  acknowledges 
no  snperior  judge  in  an  affair  that  relfttes  to  its  most  sacred 
duties  and  most  precious  rights. 

Grotius  and  Puffendorf  differ  in  renlity  but  little  from  our 
opinion  :  but  would  not  have  the  decision  of  the  pen  pi  o  or 
state  called  a  juri  lir  .l  sentence  [judirivm  junsduif  oi  ^f). 
Well !  be  it  so :  we  sliall  not  dispute  about  words.  However, 
there  is  something  more  in  the  case  than  a  mere  examination 
of  the  competitors'  rights,  in  order  to  submit  to  him  who  has 
the  best.  All  the  disputes  that  arise  in  society  are  to  be 
judged  and  decided  by  the  public  authority.  As  SOOn  as  the 
right  of  succession  is  found  uncertain,  the  sovereign  authority 
returns  for  a  time  to  the  body  of  the  state,  which  is  to  exer- 
cise it,  cither  by  itself  or  by  it  representatives,  till  the  true 
Bovereifjn  be  knowu.  "  The  contest  on  this  right  suspending 
the  functions  in  the  person  of  the  sovereign,  the  authority 
naturally  returns  to  the  subjects,  not  for  them  to  retain  it,  but 
to  pro?e  on  which  of  the  competitors  it  lawfully  deyolves,  and 
then  to  oommit  it  to  his  hands.  It  would  not  be  difficult  to 


*  Xcsiico  qimmodo  nibil  fnrn  n>>«urdo  philoiopkonilll*  OlOAtO^  da  DiTUlAVi 
dici  potest}  quod  non  dicatur  ab  aiiquo   lib.  ii. 
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BOOK  I.  support,  by  an  infinite  number  of  examples,  a  troth  so  0fi- 
r,  ^^Q^  ^j^^  q£  jreason :  it  is  sufficient  to  remember  tbat 
the  states  of  France,  after  the  death  of  Cliarles  the  Fair, 
terminated  the  ffiraous  dispute  between  Philip  de  Valois  and 
t  J  the  king  of  England  (Edward  III.),  and  that  those  states, 
though  subject  to  him  in  whose  favour  they  granted  the  de- 
cision, were  nevertheless  the  judge*  of  the  dispute."* 

GaiceiuFduu,  book  ziL,  also  saows  thai  it  was  the  states 
of  Arrsffon  that  decided  the  saooesBion  to  that  kingdraii,  ia 
favour  of  Ferdinand,  grandfather  of  Ferdinand  theliQsbaiid 
of  Isabella,  queen  of  Castile,  in  {ireferenoe  to  the  other  re> 
lations  of  Martin,  king  of  Arragon,  who  asserted  that  the 

kingdom  bclon^red  to  them.f 

In  the  kingdom  of  Jerusalem  also,  it  was  the  Btntes  that 
decided  the  disputes  of  those  who  made  preten»ionjs  to  it;  as 
is  proved  by  several  examples  in  the  foreign  political  historj.;!: 
The  states  of  the  principality  of  Nenfchatel  have  often,  in 
the  form  of  a  juridical  sentence,  pronounced  on  tlie  succes* 
sion  to  the  soTereigpty.   In  the  year  1707,  they  decided  be-> 
twecn  a  great  number  of  competitors,  and  their  decision  in 
^      favour  of  the  king  of  Prussia  was  acknowledged  by  all  JBurope 
in  the  treaty  of  Utrecht. 
$  67.  Th»t     I  he  better  to  secure  the  succession  in  a  certain  and  inva- 
«h«  right  to  riable  order,  it  is  at  present  an  established  rule  in  all  Christian 
tiw  raceet.  gi^tefl  (Fortogal  excepted),  that  no  descendant  of  the  soweign 
nliu>^dJ  can  saceeed  to  the  crown,  unless  ho  be  the  issue  of  a  marriage 
paid  OB  the  that  is  conformable  to  the  laws  of  the  country.  As  the  nation 
judgment    bas  established  the  succession,  to  tiie  nation  alone  belongs  the 
of  a  foreign  power  of  acknowledging  those  who  are  capable  of  succeeding ; 

and  consequently,  on  its  judgment  and  laws  alone  must  de- 
pend the  validity  of  the  marriage  of  its  sovereigns,  and  the 
legitimacy  of  their  birtL 

if  education  hsd  not  the  power  of  famiKarising  the  human 
mind  to  the  greatest  absurdities,  is  there  any  man  of  seaae 
who  would  not  be  struck  with  astonishment  to  see  so  many 
nations  suffer  the  legitimacy  and  right  of  their  princes  to  de- 
pend ovi  1^  foreign  power  ?  The  court  of  Rome  has  invented 
an  infinite  number  of  obstructions  and  cn^^es  of  invalidity  in 
marriages,  and  at  the  same  time  arrogates  to  itself  the  right 
of  judging  of  their  validity,  and  of  removing  the  obstruc- 
tions ;  so  that  a  prince  of  its  communion  cannot  in  certain 
cases  he  so  mu<m  his  o#n  master  as  to  contract  a  tvarriage 
necessary  to  the  safety  of  the  state.  Jane,  the  only  daughter 
of  Henry  IV.,  king  of  Castile,  found  this  true  by  cruel  expe- 
rience. Some  rebels  published  abroad  that  she  owed  her  birth 
to  Bertrand  de  la  Cueva^  the  lung's  &TOurite ;  and  notwith- 


*  Answer  in  behalf  of  Madame  do  J  Seo   the   same    mem'^riftl.  which 

LouguevUie  to  a  memorial  in  behalf  of  qaotee  P.  JUabbe'i  Boyal  Ahrldgmea^ 

Mbdam*  d«  Kmmmii.          flhil.  j/^m,M9, 
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Btandin;;  the  declarations  and  last  will  of  that  prince,  v,'ho  aoos  i. 
cxpliuitly  and  invariably  ncknowledgcd  Jane  for  his  danghter, 
and  noTiiinated  her  his  heiress,  they  called  to  the  crow  n  Isa- 
bella, Henry's  sister,  and  wife  to  Ferdinand,  heir  of*  An  ajjon. 
The  grandees  of  Jane's  party  had  provided  her  a  powerful  [  30  ] 
resource,  hy  negotiating  a  marriage  between  her  and  Alphon- 
BnSy  king  of  Portugal :  but  as  that  prince  was  Jane's  uncle, 
it  was  necessary  to  obtain  a  dispensation  from  tiie  pope ;  and 
FiDS  who  was  in  the  interest  of  Ferdinand  and  tsabella, 
refused  to  grant  the  dispensation,  though  such  alliances  were 
then  very  common.  These  difficulties  cooled  thf^  nt dn^r  of 
the  Portuguese  monarch,  and  ahatcd  the  zeal  of  the  faithful 
Castilians.  Every  tliintr  succeeded  -with  Isabella,  and  tlio  un- 
fortunate Jane  touk  the  veil,  in  order  to  secure,  by  this  heroic 
sacrifice,  the  peace  of  Castile.* 

If  the  prince  proceeds  and  marries,  notwithstanding  the 
pope's  rmsal,  he  exposes  his  dominions  to  the  most  fatal 
troubles.  What  would  hare  become  of  England,  if  the  Re- 
formation had  not  been  happily  established,  when  the  pope 
presumed  to  declare  Queen  Elizabeth  iUegitimate,  and  incapa- 
ble of  wearing  the  crown  ? 

A  jrreat  emperor,  Lewis  of  Bavaria,  boldly  asserted  the 
rifrhts  of  his  crown  in  this  respect.  In  the  dipb>Tnntio  code 
of  the  law  of  nations  by  Leibnitz,  we  findf  two  acts,  in  which 
that  prince  condemns,  as  an  invasion  of  the  imperial  antho- 
rity,  the  doctrine  that  attributes  to  any  other  power  but  his 
own,  the  right  of  granting  dispensations,  and  of  judging  of 
the  validity  of  mamaces,  in  the  places  under  his  juriscuction : 
but  he  was  neither  w^  supported  in  his  lifetbne,  nor  imitated 
by  his  successors. 

finally,  there  are  states  whose  sovereign  may  choose  his  i  <'>^- 
successor,  and  even  transfer  the  crown  to  another  durins;  bis'^*^**  ^^}^ 

*  I  Uke  this  historical  fasnge  from  nys  he,  nobis  riie  debiUim  et  cuocom- 

M.  Du  Port  de  Tertre's  Conspiracies,  sam. 

To  him  T  rt  fer ;  for  I  harp  not  tlio  cri-       P.  15fi.  Forma  'V^pi^nsationis  super 

guud  historians  bj  me.   UowcTcr,  I  do  afBnitAte   consanguiQitatis   inter  La- 


a«i  «aiMr  ialo  tho  qnostton  retatiDg  to  dorleani  nwrcibloiMm  Btaadrabarf  H 

tfw  hinh  of  Jane :  this  wonld  here  he  Margaretham  dnciesam  KarlBlhia',  dcc 

of  no          The  prinocps  had  not  been  noti  logitiinatio  liberomm  procreaodo- 

doelared  a  baijft&rd  acconliug  tu  the  rum,  factw  per  dom*  Ludovio.  IV.  Bom. 

lawi;  the  IdBf  Mknowlodgod  b«r  fbr  impor. 

kis  daoghi-r:  nnd  boi'iilo?.  whether  sho  It  Is  only  human  law,  fny?  tho  cmpe- 


or  was  not  legitimate,  the  incon-  ror,  that  hinders  these  marriages  intra 

I  TMnhiBff  from  the  pope*!  re-  gndn  aSfatltatie  sanguinis,  prsesertim 

ftual  still  remained  the  same  with  re-  Intim  firatree  et  iororef.  De  ei^iis  legle 

«p«et  to  hcT  nnd  the  klnc of  PortngaL —  prf»>ffptif  flt?ppn!»are  PolttniTnodopertinet 

Note,  edit  1797.  »d  auotoritatem  imperatoris  sen  prind- 


t  P.  IM.  FofMft  iBvevtii  netrimo-  pli  Romuerain.  He  then  opposee  end 

nlalis  inttT  .Tohannom  filium  rogis  Bo-  condemnit  the  opinion  of  those  who  dare 

hemi»  et  Margareth^pi  duciesam  Ka-  to  say  that  theoo  dispensations  dr>pcnd 

riothlff.   This  divoreo  is  given  hj  the  on  ecolenastics.   Both  this  act  and  the 


»r  on  aceoont  of  tiie  tmpoteo-  toner  are  d«M  la  the  year  2SiL-« 
9  «f  the  haabaod,  par  anofeotilalia^  HoU^  edit  a.  a,  I'm, 

U  I  IT 


ao 


OF  BTAIB8  ELECnVEy 


»ooK  I.  life:  these  are  commonly  called  paitnmmial  ktngdoma  or 
■  ^*  states :  but  let  us  reject  bo  unjust  and  ao  improper  an  epithet, 
which  can  only  serve  to  inspire  some  soverei^s  with  ideas 
very  opposite  to  those  they  ought  to  ontertam.  "We  hare 
shown  61)  that  a  state  cannot  be  a  patrimony.  But  it  may 
happen  that  a  nation,  either  through  unbounded  confidence  in 
its  prince,  or  for  some  other  reason,  has  intrusted  him  with 
the  care  of  appointing  his  successor,  and  even  consented  to 
[  31  ]  receive,  if  he  tidnks  proper,  another  sovereign  from  his  hands. 
Thus  we  see  that  Peter  X,  emperor  of  Russiai  nominated  lus 
wife  to  succeed  him,  though  he  had  children. 
\  09.  Er«r7  But  when  a  prince  chooses  his  snccessor,  or  when  he  cedes 
troesove-  the  crown  to  another, — properly  spealcing,  he  only  nominates, 
rci^ty  \a  virtue  of  the  power  with  which  he  iis,  either  expressly  or 
by  tacit  consent,  intrusted — he  only  nominates,  I  say,  the 
person  who  is  to  govern  the  ptate  after  him.  This  ncitlier  is 
nor  can  be  an  alienation,  properly  so  called.  Every  true 
sovereignty  is,  in  its  own  nature,  mudienable.  We  shall  he 
easily  convinced  of  this,  if  we  pay  attention  to  the  origin  and 
end  of  political  societj,  and  of  the  supreme  authoritv.  A 
nation  becomes  incorporated  into  a  society,  to  labour  tor  the 
common  welfare  as  it  shall  think  proper,  and  to  live  accord- 
ing to  it'^  own  laws.  With  this  view  it  establishes  a  public 
authority.  If  it  intrusts  that  authority  to  a  prince,  even 
■with  tho  power  of  transferring  it  to  other  hands,  this  can 
never  take  place  without  the  express  and  uuuniiaous  consent 
of  the  eitiiens,  with  the  right  of  really  alienating  or  subject- 
ing the  state  to  another  body  politic:  for  the  iniuvidnala  who 
have  formed  this  society,  entered  into  it  in  order  to  live  in 
an  Independent  state,  and  not  under  a  foreign  yoke.  Let 
not  any  other  source  of  this  right  be  alleged  in  objection  to 
our  argument,  as  conquest,  for  instance ;  for  we  have  already 
shown  GO)  that  those  different  sources  ultimately  rovcrt  to 
the  true  principles  on  which  all  just  governments  are  founded. 
While  the  victor  does  not  treat  hi*  conquest  according  to 
those  principles,  the  state  of  war  still  m  some  measure  sub* 
sists:  but  the  moment  he  places  it  in  a  civil  state,  his  rights 
are  proportioned  by  the  prmciples  of  that  state. 

I  know  that  many  authors,  and  particularly  Grotius,*  give 
long  enumerations  of  the  alienations  of  sovereignties.  But 
the  examples  often  prove  only  the  abuse  of  power,  not  the 
right.  And  besides,  the  people  consented  to  tbe  alienation, 
either  willingly  or  by  force.  What  could  the  inhabitants  of 
Pergaraus,  Bithynia,  and  Cyrene  do,  when  their  kings  gave 
them,  by  their  lust  wills,  to  the  Roman  people  ?  Nothing 
remained  for  them,  but  to  submit  with  a  good  grace  to  bo 
powerftd  a  legatee.  To  furnish  an  example  capable  of  serving 
as  an  authority,  they  should  have  produced  an  instance  of  a 

•  Groltuj  D«  jar«  BttUi  et  PitcU,  lib.  i.  cap.  iii.  {  12. 
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people  r^isting  a  similar  bequest  of  their  sovercirjri,  and    book  u 
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wliode  resiiotaQco  liad  been  gentjrallj  condemned  u^i  uujuot  and 
lebeUioofl.   Had  Peter  I.,  who  nommatod  hia  wife  to  succeed 
liim,  attempted  to  aobjeet  his  empire  to  the  ^rand  seignior,  or 
to  some  other  neighbouring  power,  can  we  imagine  that  the 
Busaiaaa  would  haye  anffered  it,  or  that  their  resistance  would 
have  passed  for  a  revolt  ?    We  do  not  find  in  Europe  any 
great  state  that  is  reputed  alienable.    If  some  petty  princi- 
palities have  been  considered  as  such,  it  is  because  they 
were  not  tnie  sovereignties.    They  were  iSiefs  of  the  empire,  p  ^ 
enjoying  a  greater  or  less  degree  of  liberty:  their  masters  L  J 
made  a  traffic  of  the  rights  they  poeaeflBed  orer  those  terri- . 
tories :  bat  they  could  not  withdraw  them  from  a  dependence 
on  the  empire. 

Let  us  conclude  then,  that^  aS  the  nation  alone  has  a  right 
to  subject  itself  to  a  foreign  power,  the  right  of  really  alien- 
ating the  state  can  never  belong  to  the  sovereign,  unless  it 
be  expressly  given  him  by  the  entire  body  of  the  people.* 
Neither  are  we  to  presume  that  he  possesses  a  right  to  nomi- 
nate his  Buccessor  or  surrender  tlie  sceptre  to  other  bunds, — a 
right  which  must  be  founded  on  an  express  consent,  on  a  law 
of  the  fltete,  or  on  long  custom,  justified  by  the  tacit  consent 
of  the  people. 

If  the  power  of  nominating  his  successor  h  mtrusted  to  the  ^  70.  Duigp 
sovereign,  he  ought  to  have  no  other  view  in  Ida  choice  hut    *  P"**"*' 
the  advantage  and  safety  of  the  state.    lie  himself  whs  es- 
tablished  only  for  this  end(§  30);  the  liberty  of  transferring 
his  power  to  another  could  then  be  granted  to  him  only  withhusuo- 
the  same  view.    It  would  be  absurd  to  consider  it  as  a  prero-  ce<««f. 
gative  useful  to  the  prince,  and  which  he  may  turn  to  his  own 
priYato  advantage,  reter  ib»  Great  proposed  only  the  welfare 
of  the  empire  when  he  left  the  crown  to  his  wife.   He  knew 
that  heroine  to  be  the  nkost  capable  person  to  follow  his  views, 
and  perfect  the  great  things  he  had  begun,  and  therefore 
preferred  her  to  his  son,  who  was  still  too  young.  If  we  often 
found  on  the  throne  such  elevated  minds  as  Peter's,  a  nation 
could  not  adopt  u  wiser  plan,  in  order  to  ensure  to  itself  a  pood 
government,  than  to  intrust  the  prince,  by  a  fundamental  law, 
with  the  power  of  appointing  bis  successor*   This  would  be  a 
much  more  certain  method  man  the  order  of  birth.   The  Bo- 
man  emperors,  who  had  no  male  childreui  appointed  a  succes- 
sor by  adoption.   To  this  custom  Borne  was  indebted  for  a 


*  *Ihe  pop«,  opposing  the  ftttempt  thMB."  On  whleh  oooMton  tiie  FrNMh 

inn<le  upon  England  by  Loub,  the  son  aoUiNiuuuiimoiuly  exclaimed,  that  they 

of  PblUp  Aug^u.xtui?,  and  allegiDg,  as  his  would,  to  their  last  Lreatbi  maintain 

pretext,  toat  John  had  rendered  himself  this  truth,    that  no  prince  can,  of  his 

«f  flt*  holy  iMy  reorfvad  &r  own  firivaie  wQl,  gfto  nmy  his  hiag* 


answer,  among  other  ar^umeut?,  "that  dom,  or  render  it  tributary,  and  thas 
a  sovereign  had  no  right  to  dispose  of   ezuUve  the  nobili^."  Velly's  SbaL  of 


his  states  without  th«  ooumt  «f  Ui  Taum,  vcd.  UL  p.  49L 
who  wm  boittd  to 


* 
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At  least  a 
tucif  rati- 
fied! lion. 


Adrian,  Antoninus^  Marcus  Aurciius.    W)i:it  princes  !  Does 
the  right  nf  birth  often  place  such  on  the  throne? 
if  71.  II©       ^Ve  may  go  still  farther,  and  boldly  assert,  that,  as  the 
miutiuiTe  safety  of  the  whole  nation  is  deeply  interested  in  so  import- 
aat  a  transaction^  the  consent  and  ratification  of  t^e  people 
or  state  is  necessary  to  give  it  full  and  entire  effect, — at  least 
their  tacit  consent  and  ratification*   If  an  emperor  of  Russia 
thonffht  proper  to  nominate  for  his  sur^^r'^sor  a  person  noto- 
riously unworthy  of  the  crown,  it  is  not  at  all  probable  that 
vast  empire  would  blindly  submit  to  so  perniciouH  an  appoint- 
[  33  ]  ment.    And  who  shall  presume  to  blame  a  nation  for  refus- 
ing to  run  headlong  to  ruin  out  of  respect  to  the  last  orderg 
)f  its  prince "/    As  soon  as  the  people  submit  to  the  sovereign 
appointed  to  rule  orer  them,  they  tacitly  ratify  the  choice 
made  by  the  lest  prince ;  and  the  new  monarch  enters  into 
aQ  the  ri^ts  of  his  predecessor. 


OHAP,  VL 

r  .,vp.  VI.  PRINCIPAL  OBJECTS  OF  A  GOOD  OOYBRNUBKT ;  AND  FIBSX 
TO  PKOVIDB  POK  THB  NEGESSHIES  OF  THB  NATION. 

^  72,  Tho  AFTKll  these  observations  on  the  constitutioTi  of  the  state, 
object  of  so- let  us  now  proceed  to  the  principal  objects  of  a  goud  goveru- 
****Th***d*^  ment.  We  have  seen  above  (§§  41  and  4S)  that  the  prince, 
tioH  o/tho  being  invested  with  the  soverei^^n  authority,  is  charged 

«avcrciga.  with  thc  dutics  of  the  nation  in  relation  to  ffovemment.  In 
treating  of  the  principal  objects  of  a  wise  auninistrationi  we 
at  once  show  the  duties  of  .a  nation  towards  itself,  and  t&ose 
of  the  sovereign  towards  his  people. 

A  wise  conductor  of  the  state  will  find  in  the  objects  of 
civil  society  the  general  rule  and  indication  of  his  duties. 
The  society  is  established  with  the  \icw  of  procuring,  to  those 
who  are  its  members,  the  necessaries,  conveniences,  and  even 
pleasures  of  life,  and,  in  general,  every  thing  necessary  to 
their  happiness,— of  enabling  each  incuvidual  peaceably  to 
enjoy  his  own  property,  and  to  obtain  justice  with  safety  and 
certainty, — and,  finally,  of  defending  themselves  in  a  body 
He  «aght  to  ■gSMSt  all  external  violence  ft  15).    The  nation,  or  its  con- 
procare      ductor,  should  first  apply  to  the  business  of  providing  for  all 
pten^.       the  wants  of  thc  people,  and  producing  a  happy  plenty  of  all 
the  necessaries  of  life,  with  its  conveniences  and  innnocent 
and  laudable  enjoyments.  (25)   As  an  easy  life  without  lux* 

(25)  See  the  general  doctrine,  that  the  at  large,  2  Malthns,  433 ;  2  Smith,  W. 

happiness  of  a  people  doponds  on  the  200;  2  Paloy,  Mor.  Phil.  315;  Sir  J. 

quantitjr  of  productive  labour  and  em-  Child  on  Trade,  167-S ;  and  Tucker  on 

plofiDMi^  «ad  the  oeiueqiMDt  Mtam  TniU,  put  VL  fMtbmi  ^  Tv  8;  1  CbHt- 
•f  prodnoe  and  temuiaiiiioiv  dlicamd       OoauMNlal  "Ltm,  V,  OL 
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ury  coii tributes  to  the  happiness  of  men,  it  likewise  enables    book  i. 
them  to  labour  with  greater  safety  and  Buocess  after  their 
own  perfection,  which  is  their  mad  and  principal  duty,  and 
one  of  tiie  ends  they  ought  to  have  in  view  when  they  nnite 
in  Bociety. 

To  raooeed  in  procuring  this  abundance  of  every  thing,  it  1 73.  To 

ia  Ticccsi3ary  to  take  care  tnat  there  be  a  sufficient  number  of  t»ke  care 
aile  workmen  in  every  useful  or  necessary  profession.  (26),^^ 


An  attentive  application  on  the  part  of  government,  wise  rc- cfent' num 
gulations,  and  assistance  properly  granted,  will  produce  this  ber  of  work- 
ciiect,  without  uaing  constraint,  which  is  always  fatal  to  in-nmi* 
dwtty. 

Thofle  workmen  that  are  naefiil  onght  to  he  retained  in|r4.  To 
the  state ;  to  succeed  in  retaining  them,  the  pnhlie  aathority  p'^'';^"^^* 
has  oertainly  a  ri^ht  to  use  oontraint,  if  neoeBBaf7.(27)^j{|^^'^ 

Every  citizen  owes  his  personal  services  to  his  country ;  and  a  that  ^re 
mechanic,  in  particular,  who  has  been  reared,  educated,  anduscfuL 
instructed  in  its  bosom,  cannot  lawfully  leave  it,  and  carry  to 
a  fureii^n  land  that  industry  which  he  acquired  at  home,  un- 
less his  country  has  no  occasion  for  him,  (27)  or  he  caunot 
there  ohtain  the  just  fimit  of  his  lahoor  and  abilities.  Em-  [  34  ] 
ployment  most  then  he  proonred  for  him ;  and,  if,  while  able 
to  obtain  a  decent  livelihood  in  his  own  country,  he  would 
without  reason  abandon  it,  the  state  has  a  right  to  detain 
him.  (28)  But  a  very  moderate  use  ought  to  be  made  of  this 
right,  and  only  in  important  or  necessary  cases.  Liberty 
is  the  soul  of  abilities  and  industry :  frecpiently  a  mechanic 
or  an  artist,  after  having  long  travelled  abroad,  is  attracted 
home  to  his  native  soil  by  a  natural  affection,  and  returns 
more  expert  an4  better  qualified  to  render  his  conntrjyr  useful 
services.  If  certain  eztraordinarr  cases  be  excepted^  it  is  best 
in  this  affair  to  practise  the  mild  mediods  of  protection,  en- 
couragement, &c.,  and  to  leave  the  rest  to  that  natoial  Ioyc 
felt  by  all  men  for  the  places  of  their  birth. 

As  to  those  emissaries  who  come  into  a  counti-y  to  entice  |  75.  Dmig. 
away  useful  subjects,  the  sovereign  has  a  right  to  puniiih  them «^iefl  who 
severely,  and  has  just  cause  of  complaint  against  the  power 
by  whom  they  ai'e  empluyed. 

In  another  place,  we  shall  treat  more  particularly  of  the 
general  question,  whether  a  citizen  be  permitted  to  quit  the 


(26)  There  wen  in  Bngltad  many  fliis  role,  5  Geo.  1.  c.  27;  23  Geo.  II. 
enactmento  enftHteing  tiiit  lllpi><>ycd  a  13;  li  Geo.  III.  c.  71;  4  Bla.  Com. 
policy,  iind  yvrohtbitiTig  vnrimi?  work-  160 ;  bat  repealed  bj  6  Qeo*  XV*  e.  07> 
men  from  ieaviug  the  kiugdoou   See  5  — C. 

Oe«.  L  e.  SY;  23  Geo.  IL  e.  18;  14  (28)  See  alee  the  power  of  prevent 

Goo.  IIL  c.  71 ;  4  Bla.  Com.  160.    But,  ing  a  subject,  or  evou  a  foreigner,  going 

•ocordiug  to  more  modcra  policy,  th«8«  abroad.    fUick  v.  Holm,  1  Jac.  &  Wii!k. 

•OMtmente  wero  repealed  by  5  Cko.  IV.  Rep.  406,  aad  jpoat,  ^  222,  aud  Book  LL 

«.  97.— C.  J  108^. 

(27)  See  the  Eai^iuik  Mts  eaforeiog 

i2  Ml 
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■<»«  r.  society  of  which  he  is  a  member.  The  particular  reasona 
CHAF.  Tu  eonomJng  usefid  workmen  ire  eoffident  here. 


^re.  La-     The  state  oaght  to  encourage  labour,  to  admate  ind 

Vm  iir  and  ^^j^  ^29)  to  ozoite  abilities,  to  propose  hononrs^  rewards,  privi- 
nut  be     ^®S^^>  order  matters  that  every  one  may  live  by  hie 

toatMgti,  '  irt  histry.  In  this  particuhir,  Enghind  aoscrvca  to  he  held  np 
as  an  example.  The  parliament  incessantly  attends  to  these 
important  affairs,  in  which  neither  care  nor  expense  in 
spared.  (30)  And  do  we  not  even  see  a  society  of  excellent 
citizens  formed  with  this  view,  and  devoting  considerable 
sums  to  tbis  use?  fireminins  are  also  distributed  in  ireknd 
to  the  meobanics  who  most  distinsuish  themselTes  in  their  pto- 
fession.   Can  such  a  state  fail  of  being  powerful  and  bappy  t 


CHAP  vn. 

CHAP.  Yii.  OF  THE  CULTIVATION  OF  THE  SOIL.  (31) 

^  77.  The  OF  all  the  arts,  tillage,  or  agriculture,  Is  doubtless  the  most 
ntiuty  of  useful  and  neoessary,  as  being  the  source  whenoe  the  nataon 
tiiiac«.(3i)  ^eriyes  its  subsistence.   The  cultiyation  of  the  soil  causee  it 

to  produce  an  infinite  increase;  it  forms  the  surest  resource 
and  the  most  solid  fund  of  riches  and  commerce,  for  a  nation 
that  enjoys  a  happy  climate. 
^  78.  Roga-     This  object  then  deserves  the  utmost  attention  of  the  go- 
istioiu  ne-  vernment.    The  sovereign  ought  to  neglect  no  means  of  ren- 
^tMpeeU  Bering  the  land  under  his  jurisdiction  as  well  cultivated  ad 
poBsilUe.    He  ought  not  to  allow  either  communities  or  jpri- 
▼ate  persons  to  acquire  large  tracts  of  land,  and  leave  them 
For  tfie  dis.  uncultivated.    Those  rights  of  common^  which  deprive  the  pro- 
tribatioii  of  prietor  of  the  free  liberty  of  disposing  of  his  land— which  will 
not  allow  him  to  enclose  and  cultivate  it  in  the  most  advan- 
[  35  ]  tageous  manner ;  those  rights,  T  say,  are  inimical  to  the  wel- 
fare of  the  state,  and  ought  to  be  suppressed,  or  reduced  to 
just  bounds.    Notwithstanding  the  introduction  of  private 
property  among  the  citizens,  the  nation  has  still  a  right  to 
take  the  most  raectual  measures  to  cause  the  agi^i  igate  soil 
of  the  countrjr  to  produce  the  greatest  and  most  advantageous 
roTenue  possible.  (82) 

(29)  AsUtf  I  72,  aoto  (2i). — 0.  guhitive  eiiMtmeQtfl  respecting  the  cal- 

(30)  How  fin*  the  into(f«reDC»  of  fho  tiratioB  of  the  mU  or  employiiMiit  «f 
Ic^eluture  ia  advisablo^  vad  when — bo«  its  produce,  each  indiridoal  being  left 
the  authoriUes  and  arg:Tim«»nti?  rollect«»d,  to  Iii.'i  own  difirrf'tion  ;  but  to  prvvout 
1  Chitty'a  Cuiumercial  Law,  4  to  7,  and  the  iujurious  sale  uf  fariuiug  (irodaca, 
fotIf  I  9S.— C  thereby  impOTeriebing  the  land,  there  if 

(31)  As  to  thosuhjoct  of  this  chapter,  an  expres?  ciinctnicnt  pnforring  publie 
•ee  further  Mithoritioe,  Cbittjr'e  Com«  poUcjr  iu  that  rospoct.  Sco  56  Qeo.  III. 
vereial  Law,  v«L  L  obi^  Id — C.  e.  6Q,  and  its  Teoiiaii^  Ia  WnaM  there 

(32)  Til  BnglMid  then  are  few  le-  an  ezpnit  pvorieiona  poaieUng  iadl 
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The  government  ought  carefully  to  avoid  every  thing  ca-    book  i. 
pable  of  discouraging  the  liusbandmau,  or  of  diver img  him -^H^Si-Iil: 
from  the  labours  of  agriculture.  Those  taxes — ^those  ezoeasiye 
and  ill-proportioned  impositions,  the  burden  of  which       lion^of  hua- 
almost  entirely  on  the  cultivators — ^and  the  oppressions  theyiMadaen. 
sofier  from  the  officers  who  levy  them — deprive  the  unhappy 
peasant  of  the  means  of  cultivating  the  earth,  and  depopulate 
the  country.    Spain  is  the  mo3t  fertile  and  the  worst  culti- 
vated country  in  Europe.    The  church  there  possesses  too 
much  land ;  and  the  contractors  for  the  royal  maL'azines, 
being  authorized  to  purchase,  at  a  low  price,  all  the  com  they 
find  in  the  possession  of  a  peasant,  above  what  is  necessary 
for  the  snbsistenoe  of  himself  and  his  family,  so  greatly  dis- 
eonrage  the  hnshandman,  tliat  he  sows  no  more  com  than  is 
barely  necessary  for  the  support  of  his  own  household* 
Hence  the  frequent  scarcity  in  a  country  capable  of  feeding 
its  neighbours. 

Another  abuse  Trt  iurioiia  to  agriculture  is  the  contempt  g  80.  Hijj- 
cast  upon  the  husbandman.    The  tradesmen  in  cities — even  ^"^[^^  ^ 
the  most  servile  mechanics — the  idle  citizens — consider  him  pj^^^ 
that  cultivates  the  earth  with  a  disdainful  eye ;  they  humble  boDounblu 
and  disconrage  him ;  they  dare  to  despise  a  profession  that  light, 
feeds  the  human  race — the  natural  employment  of  man.  A 
little  insignificant  haberdasher,  a  tailor,  places  far  beneath 
him  the  beloved  employment  of  the  first  consuls  and  dictators 
of  Rome  !    China  has  wisely  prevented  this  abuse :  agricul- 
ture is  there  held  in  honour;  and  to  preserve  this  happy 
mode  of  thinking,  the  emperor  himself,  followed  by  his  whole 
court,  aimually,  on  a  solemn  day,  sets  his  hand  to  the  plough, 
and  sows  a  small  piece  of  laud.    Ileuce  China  is  the  best 
cultivated  country  m  the  world;  it  feeds  an  immense  multi- 
tude of  inhabitants  who  at  first  sight  appear  to  the  traveller 
too  numerous  for  the  space  they  occupy. 

The  cultivation  of  the  soil  deserves  the  attention  of  the  ^  ^i-  Tb» 
government,  not  only  on  account  of  the  invaluable  advantages 
that  flow  from  it,  but  from  its  being  an  obligation  imposed  ^J^n^f^J^ 
DutuK   ai  mankind.    The  whole  earth  is  destined  to  feed  its  nhngm^nn 
iuuiibiLants;  but  this  it  would  be  incapable  of  doing  if  it  were 
uncultivated.    Every  nation  is  then  obliged  by  the  law  of 
nature  to  cultivate  the  knd  that  has  ftUen  to  its  share ;  and 
it  has  no  right  to  enlarge  its  boundaries,  or  have  recourse  to 
the  assistance  of  other  nations,  but  in  proportion  as  the  land 
in  its  possession  is  incapable  of  furnishmg  it  with  necessaries. 
Those  nations  (such  as  the  ancient  Germans,  and  some  modern  [86  3 
Tartars)  who  inhabit  fertile  countries,  but  disdain  to  culti- 
vate their  lands,  and  choose  rather  to  live  by  plunder,  are 
wanting  to  themselves,  are  injurious  to  all  their  neighbours, 

^idnaT'i  who  snficr  injnrioti?  wecrl?  to    ccciinfrly  f^nlntaiy  if  jiitrodiic^d  lllto 

.eed  oil  land  to  the  iigary  of  their  neigh-   thia  country. — C. 

oonra,  u  roKulatioa  wbkh  would  b«  as-  ISS 
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BOOK  I.  i^nd  deserve  to  he  extirpated  as  eavage  and  penudoofl  beasts 

cHAf.  viL  rp|jgj.g  others,  who,  to  avoid  labour,  clioosc  to  live  only 
by  hunting,  and  their  flocks.  Tliis  might,  doubtless,  be 
allowed  in  the  first  ages  of  the  world,  when  tlie  earth,  without 
cultivation,  produced  more  than  was  sufficient  to  feed  its 
small  number  of  inhabitants.  But  at  present,  when  the  bu- 
nyin  race  is  so  threat ly  multiplied,  it  could  not  subsist  if  all 
nations  were  dihposed  to  live  iu  that  manner.  Those  who 
Still  pursue  this  idle  mode  of  life,  usurp  more  extensiye  terri- 
tories than,  irith  a  reasonable  share  of  labour,  they  would 
have  occasion  for,  and  liavc,  therefore,  no  reason  to  complain, 
if  other  nations,  more  industrious  and  too  closely  confined, 
come  to  take  possession  of  a  part  of  those  lands.  Thus, 
though  the  conquest  of  the  civilized  empires  of  Pern  and 
Mexico  was  a  notorious  usurpation,  the  establishment  of"  many 
colonics  on  the  continent  of  North  America  might,  on  theii 
confining  themselves  within  just  bounds,  be  extremely  lawful. 
The  pcuple  of  those  extensive  tracts  rathw  ranged  through 
than  inhabited  them. 
1 81.  Of  The  establishment  of  public  granaries  is  an  excellent  re- 
pubHo  gr».  golatioD  for  preventing  scarcity*  But  ffreat  care  should  be 
taken  to  prevent  their  being  managed  with  a  mercantile 
spirit,  and  with  views  of  profit.  This  would  be  establishing  a 
monopoly,  which  would  not  l»c  the  1<'^-^  unlawful  for  its  be- 
ing carried  on  by  the  magistrate,  j  iioe  granaries  should 
be  filled  iu  times  of  the  greatest  plenty,  and  take  oil'  the 
corn  that  would  lie  on  the  husbandman's  hands,  or  be  car- 
ried in  too  great  quantities  to  foreign  countries:  they  should 
be  opened  when  corn  is  dear,  ana  keep  it  at  a  reasonable 
price.  If  in  a  time  of  plenty  they  prevent  that  necessaiy 
commodity  from  easily  failing  to  a  very  low  price,  this  incon- 
venience is  more  than  compensated  by  the  relief  they  utlord 
in  times  of  dearth :  or  rather,  it  is  no  inconvenience  at  all ; 
for,  when  corn  is  sold  extremely  cheap,  the  manufacturer, 
in  order  to  obtain  a  preference,  is  tempted  to  undersell  his 
neighbours,  bv  offering  bis  goods  at  a  price  which  he  is  after- 
wards obliged  to  rsise  (and  this  produces  great  disorders 
in  commerce,  by  putting  it  out  of  its  course);  or  he  accus- 
toms himself  to  an  easy  life,  which  he  cannot  su|>port  in 
harder  times.  It  would  be  of  advantage  to  manofaotursft 
and  to  commerce  to  have  the  subsistence  of  workmen  regu- 
larly kept  at  a  moderate  and  nearly  equal  price.  In  short, 
public  frranaries  keep  in  the  &tate  quantities  of  corn  that 
would  be  i>ent  abroad  at  too  cheap  a  rate,  and  must  be  pur- 
chased again,  and  brought  back  at  a  very  creat  expense  after 
a  bad  harvest,  which  is  a  real  loss  to  the  nation.  These 
establishmenti^  however,  do  not  hinder  the  corn  trade.  If  the 
coimtry,  one  year  witli  another,  produces  more  than  issuthcient 
for  the  support  of  her  inhabitants,  the  superfluity  will  stiil  be 
Bent  abroad ;  but  it  will  be  sent  at  a  higher  and  fairer  price. 
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[37] 

09  COMM£BC£.(33) 

IT  18  commerce  that  enables  indiviJuiils  aud  whole  nations^  §3  q^- 
to  prociiie  those  commodities  which  they  stand  in  need  of,  home  aod 
bat  oannot  find  at  home.   Commerce  is  diyided  into  homef'^'^ 
ftnd  foreign  trade.  (34)   The  former  is  that  oarried  on  in  the 
state  between  the  several  inhabitants ;  the  latter  is  carried  on 
with  foreign  nations. 

The  l(,me  trade  of  a  nation  is  of  great  use ;  it  furnishes  all  g  g*.  Utilliy 
the  citizens  with  the  merino  of  procuring  whatever  they  want,  of  thehowe 
as  either  necessary,  useful,  or  agreenMo ;  it  causes  a  circu-^**  ' 
lation  of  money,  excites  industry,  auiuiatcs  labour,  and,  by 
afibrdiug  subsLsteuce  to  a  great  number  of  people,  contributes 
to  increase  the  population  and  power  of  the  state. 

The  same  reasons  show  the  nse  of  fweign  trade,  which  is  1 85.  utmiy 
moreover  attended  with  these  two  advantages : — ^1.  By  trad-  of  fordgn 
ing  with  foreigners,  a  nation  procures  such  things  as  neither 
nature  nor  art  can  furnish  in  the  country  it  occupies.  And 
secondly,  if  its  foreign  trade  be  properly  directed,  it  increases 
the  richt'n  of  the  nation,  and  may  become  the  source  of  wealth 
and  pk  iity.  Of  this  the  exanijile  of  the  Carthaginians  among 
the  aiiciciits,  and  that  of  the  EnglLsh  aud  Dutch  amung  the 
modems,  afford  remarkable  proofs.  Carthage,  by  her  riches, 
eoonter-balanoed  the  fortune,  courage,  and  greatness  of  Rome. 
Holland  has  amassed  immense  sums  in  her  marshes ;  a  com- 
pany of  her  merchants  possesses  whole  kingdoms  in  the  East, 
and  the  governor  of  Batavia  exercises  command  over  the 
monarchy  of  India.  To  what  a  degree  of  power  and  glory 
lias  Englan<l  arrived  !  Formerly  her  warlike  princes  and  in- 
habiuulii  made  glurious  conquests,  which  they  afrer wards  lobt 
by  those  reverBcs  of  fortmie  so  frequent  in  war ;  ul  present, 
it  is  chiefly  commerce  that  places  in  her  hand  the  balance  of 
Europe.  ' 

Nations  are  obliged  to  cultivate  the  home  trade, — ^fir8t,|S6.  Obll- 
because  it  is  clearly  demonstrated  from  the  law  of  nature,  s^^'^n 
that  mankind  ought  mutually  to  assist  each  other,  and,  as^Miii  tndi!,* 
far  as  in  their  power,  contribute  to  the  perfection  and  hap- 
piness of  their  fellow-creatures:  whence  arises,  after  tlie  in- 
troduction of  ]»rivate  property,  the  obligation  to  resign  to 
others,  at  a  fair  price,  those  thnigd  which  they  have  oceuijioa 
for,  and  which  we  do  not  destine  for  our  own  use.  Secondly, 

(33)  S<?p  the  nnthoritiM  and  dootrisM  eanytng  trade,  formerly  one  of  the  l»fat> 
on  th<»  a<lv«nt!iKO  of  commerce  and  com-  eip;»l  coiirccs  of  Uritinh  we«!lh  and 
mcrcinl  ro^ilaUona,  1  Chitty'g  Couiiuer-  power.  Sco  authorities,  1  Chitty's  Com- 
•ial  Law,  1  to  lW,n-C.  m«r«bl  L»w,  7,  9,  Ao^—C. 

(34)  To  thM6  are  to  b«  added  <lit 
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BOOK  I.  society  l)e*»iig  cst:illi^hc<l  with  the  view  tlmt  each  may  pro 
cHAP.  Tilt,  p^y^  wluilevcr  things  arc  necessary  to  his  own  perfection  and 
happiness — and  a  home  trade  being  tlie  means  of  ul>taining 
them — tlie  obligations  to  carry  on  and  improve  this  trade  are 
derived  from  the  very  compact  on  which  the  sodetjjr  was 
[  38  ]  formed.  Finally,  being  advantageona  to  the  nation,  it  is  a 
duty  the  people  owe  to  themselTeB,  to  make  this  commerce 
flourish. 

g  87.  obii  the  same  reason,  draTm  from  the  welfare  of  the  state, 

gation  U)     and  also  tn  procure  for  the  citizens  every  thing  they  want,  a 
carrv  od     nation  is  obliged  to  promote  and  carry  on  a  foreign  trade- 
Of  all  the  modern  states,  England  is  most  disitinguished  in 
this  respect.     The  parliament  have  their  eyes  constantly 
fixed  on  tius  important  object ;  they  dfisctnally  protect  the 
navigation  of  the  merchants,  and,  by  cbosiderable  bonntiee, 
favour  the  exportation  of  superfluous  commodities  and  mer- 
chandises.   In  a  very  sensible  production,'^  may  be  seen  the 
valuable  advantages  that  kingdom  has  derived  from  snch 
judicious  regiilatmn". 
g  88.  Foun-     Let  u''  TK)w  see  what  are  the  laws  of  nature  and  the  i  i^litg 
dationof    of  nations  m  respect  to  the  commerce  they  carry  on  with 
AilftWiof  gach  other.    Men  are  obliged  mutually  to  assist  each  other 
as  much  as  possible,  and  to  contribute  to  the  perfection  and 
happiness  of  their  fellow-creatures  fPrelim.  §  10) ;  (35)  whence 
it  foliows,  as  we  have  said  above  (§  86),  that,  after  tne  intro- 
duction of  private  property,  it  became  a  duty  to  sell  to  each 
other,  at  a  fair  price,  what  the  poBseesor  himself  has  no  occa- 
sion for,  and  what  is  necessary  to  others ;  becaii?!c,  since  that 
introduction  of  private  property,  no  one  can,  hy  any  other 
mean«,  procure  the  different  things  that  may  be  necessary  or 
useful  to  him,  and  calculated  to  render  life  pleasant  and  Jif2;ree- 
Right  of     able.    iSuw,  since  right  springs  from  obligation  (Prelim.  §  3), 
••■J*"!*      the  obligation  which  wo  have  just  established  gives  every  man 
the  right  of  procuring  the  things  he  wants,  by  purchasing 
them  at  a  reasonable  price  from  those  who  have  themselves 
no  occasion  for  them.  (36) 

We  have  also  seen  (Prelim.  §  5)  that  men  could  not  free 
themselves  from  the  antnority  of  the  laws  of  nature  by  uniting 
in  civil  society,  and  that  the  whole  nation  remains  equally 

*  Remarkfl  on  the  Adrantagos  and  in  oonclading  the  commercial  treaty 

IMMMlTtategM  of  FmttM  and  Qrmt  wftfi  Fiwim  in  176S,  Aq.,  2  Snitli'a  W. 

Britain  with  respect  to  Conua.  re,?.  of  N.,  226  to  252;  Tucker's  Pamphlet 

(86)  B«e  aUo  a.  13,  and  Id.  note,  Coi  Bono,  and  1  Chita's  Commercial 

aiiC«.---C.  Law,  n  to  7f  .   Thia  Mems  to  be  eon- 

(36)  The  mornt  obUgalloD  of  %  aidored  hj  the  ableet  writor?  on  the  lair 

tion,  in  time  «if  pcarc,  to  permit  com-  of  rati<<n«,  to      n  fnr,r>if  lufy  hnt  of 

mercial  intercourse  with  other  states,  imper/cct  obligation,  »o  that  io  truth 

aod  to  allow  otbar  atatea  to  hvj  her  each  state  baa  aright,  when  to  dtapoaad, 

sarplas  produce,  or  to  sell  or  exchange  to  decline  any  commercial  tnterconta^ 

their  own  surplus  product*,  is  illus-  with  other  atatoa.  Id.  ibid  et  Mtpitb-* 

tinted  in  Mr.  Pitt's  celebrated  speech  C. 
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subject  to  those  laws  in  its  national  capacity ;  so  that  the  book  i. 
natural  and  neeeanzy  lav  of  natkms  is  no  other  than  the  law  ^ 
of  nature  Droperly  applied  to  nations  or  soyerei^  states 
(Prelim.  §  6) ;  from  aU  which  it  follows,  that  a  nation  has  a 
right  to  procure,  at  an  equitable  price,  whatever  artides  it 
wants,  by  purchasing  them  of  other  nations  who  have  no  oc- 
casion for  them.  This  is  the  foundation  of  the  right  of  com- 
merce between  different  nations,  and,  in  particular,  of  the 
right  of  buying.  (36) 

We  cannot  apply  the  same  reasoning  to  the  right  of  selling  1 89.  Kighi 
snch  thin^  as  we  want  to  part  with.  Eveiy  man  and  every  ^  mXOj^ 
nation  bemg  perfectly  at  libertr  to  buy  a  thing  that  is  to  be 
■old,  or  not  to  buy  it,  and  to  bi^  it  of  one  rather  than  of 
another — the  law  of  nature  gives  to  no  person  whatsoever  any 
kind  of  right  to  sell  what  belongs  to  him  to  another  who  does 
not  wish  to  buy  it ;  neither  has  any  nation  the  right  of  selling 
her  commodities  or  merchandise  to  a  people  who  are  onwilling 
to  have  them.  C  ] 

Every  state  has  consequently  a  right  to  prohibit  the  en-  g  90.  Pio- 
trance  of  foreian  merehandises ;  and  the  nations  that  are^iMifaaor 
affected  bv  Buch  prohibition  have  no  right  to  complain  of  it,  5^?^*^ 
as  if  they  had  been  refused  an  office  of  humanity.  (37)  Their 
complaints  would  be  ridiculous,  since  their  only  ground  of 
complaint  would  be,  that  a  profit  is  refused  to  them  by  that 
nation,  who  does  not  choose  they  should  make  it  nt  lier  ex- 
pense.    It  is,  however,  true,  that  if  a  nation  was  very  certain 
that  the  prohibition  of  her  merchandises  was  not  founded  on 
any  reason  drawn  from  the  welfare  of  the  state  that  prohibited 
them,  she  would  have  cause  to  consider  this  conduct  as  a 
mark  of  ill-will  shown  in  this  instance,  and  to  complain  of  it 
on  that  footing.   But  it  would  be  very  difficult  for  tiie  ex- 
cluded nation  to  judge  with  certainty  that  the  state  had  no 
solid  or  apparent  reason  for  making  such  a  prohibition. 

By  the  manner  in  which  we  have  shown  a  nation's  r\^ht  to  ?  *)^.  >:rv- 
buy  of  another  what  it  wants,  it  is  easy  to  see  tliat  this  riglit  t^'re  of  thi 
ig  not  one  of  those  called  pt  rferf^  and  that  are  accompanied 
with  u  ri^ht  to  use  constraint.    Let  us  now  distinctly  exphiia  "^'^ 
the  nature  of  a  right  which  may  give  room  for  disputes  of  a 
very  serious  nature.   You  have  a  right  to  buy  of  others  such 
things  as  you  want,  and  of  which  they  themselves  have  no 
need;  you  make  application  to  me :  I  am  not  obliged  to  sell 
them  to  you,  if  I  myself  have  any  occasion  for  them.  In 
virtue  of  the  nntnr.'il  liherty  winch  belongs  to  all  men,  it  is  I 
who  am  to  judge  whether  1  liavc  occasion  for  them  myself,  or 

(86)  See  note        pre«edlng  page.  porting  i)rohn>ited  goods,  or  permitted 

(37)  Wben  iuch  a  prohibition  baa  guodfl  without  paying  impoued  datiea. 

b«eu  establlHlird,  ;iny  violation  of  it  ia  lilrd  v.  AppUlon,  8  Term  Rep.  5fi2j 

gonerftl  eulgcet^  the  ship  and  good«  to  Wigmor*  v.  Heedy  5  Term  Rep.  599; 

adsure  and  «onflM»tioD«  m  in  oaw  «f  M^man  r.  Jbinfoii,  Coivpw  SiirM)* 

wongsling^  «b«th«r  hj  expoftiDS  or  lm>  {  Ckurck  t.  Aift6ar^  2  Cnoeh,  187.  \ 
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BOOK  I.  can  conveniently  sell  them  to  von  :  and  you  have  no  right  to 
^"^  determine  whether  I  judge  well,  or  ill,  because  you  have  no 
aathoritj  over  me.  If  I,  improperly,  and  irithout  any  good 
reseen,  r^fose  to  sell  70a  at  a  fair  priee  what  yon  waot»  I 
offend  against  my  duty :  yon  may  oompUin  of  this,  bnt  you 
mnst  submit  to  it :  and  yon  cannot  attempt  to  force  me,  i\  ith- 
out  violatlnp^  my  nntuml  rif^ht,  aiul  doinc^  mo  an  injury.  The 
right  of  buying  the  things  we  ■\vjiiit  is  then  only  aii  imperfect 
right,  like  that  of  a  poor  man  to  receive  alms  of  tlie  rich  man  ; 
if  the  latter  refuses  to  bestow  it,  the  poor  man  may  justly 
complain :  but  he  has  no  right  tu  take  it  by  force. 

If  it  be  aeked,  what  a  nation  has  a  right  to  do  in  case  of 
extreme  neoesaity, — ^this  question  will  be  answered  in  its  pro- 
per place  in  the  following  book^  Chap.  IX. 
1 92.  Every    Sincc  then  a  nation  cannot  Imve  a  natural  right  to  sell  her 
nation  is  to  merchamlises  to  another  that  is  unvrilHng  to  purchase  them, 
Siwitiifll'*  ^^^^^       ^^'^^  ^^^y      imperfect  right  to  buy  what  she  wants 
engage  in       Others,  since  it  belongs  only  to  these  last  to  jutlLre  whether 
eommeroe.  it  be  proper  for  them  to  sell  or  not ;  and  finally,  since  com- 
merce consists  lii  mutuaiiy  buying  and  selling  all  borts  ot 
commodities,  it  is  evident  that  it  depends  on  the  will  of  any 
nation  to  carry  on  commeree  with  another,  or  to  let  it  alone. 
If  she  be  Willing  to  allow  this  to  one,  it  depends  on  the  nation 
to  permit  it  nnder  snch  conditions  as  she  shall  think  proper. 
For  in  permitting  another  nation  to  trade  with  her,  she  crrnnts 
[  40  ]  that  other  a  rii^ht ;  and  every  one  is  at  liberty  to  affix  what 
conditions  he  pleases  to  a  right  which  he  grants  of  luB  own 
accord.  (^-iT) 

I  »3.  How     Men  and  sovereign  states  may,  by  their  promises,  enter 
»  Ballon  M-  into  a  p^ect  obli^tion  with  respect  to  each  other,  in  things 
huo  ^^^^  nature  has  imposed  only  an  imperfect  obligation.  A 
•  ftvdgn    DAtion,  not  having  naturally  a  perfect  right  to  carry  on  a 
mdft.       commerce  with  another,  may  procure  it  by  an  agreement  or 
treaty.    This  right  is  then  acquired  only  by  treaties,  and  re- 
lates to  that  branch  of  the  Inw  of  T!;Uinn>5  termed  eonrcnti'mal 
(Prelim.  §  24).    The  treaty  that  gives  the  right  of  commerce, 
is  the  measure  and  rule  of  that  riu'lit. 
|  S4.  ortiM    ^  simple  permission  to  carry  on  commerce  with  a  nation 

simplo  por-   *  *    

miMion  of 

(87)  With    respect  to  oonuMNbl  BaiioDs;  nn  l  thej  an  not  eTMi  p«r> 

intercours*  with  llio  co^'rtrV*  of  a  parent  Tnitt< '1  Uj  land  in  the  rfinntnr,  or  to 

■UUiQ  of  Europe,  oU  the  European  uatlonfl  enter  witli  tbcir  vesseb  witliiu  cannon 

wUflh  lisve  ItoiiMd  Mtdementi  abroad  shot  of  the         aiosiit  ontj  in  caaos 

kave  so  appropriated  the  trade  of  those   of  urffi  nl  iit  s<ity.    T\\\<  hn-  now  be- 

settlementd  to  themselves,  either  in  ex-  come  generally  the  understanding  and 

eluaiv«ly  permitting  their  own  subjects  law  of  nations  hb  regardj  colonies;  anci 

to  partake  of  iV  or  ia  gnnling  a  mo-  th«  shlpsi,  &c.  violating  the  rale  are 

nopoly  to  trading  comp!\n?*»«.  that  th?  t"       i/nro.     Mnrtcn's  Law  of 

ooioniot  themselves  cannot  logalljr  carry  Nation?,  150  to  152;  Bird  v.  AjtpUtvn, 

urn  hardly  uy  cfireei  frckle  vlth  ofAsr  8  Tern  Bap.  568 1 1  Chitty's  Commofdal 

powers;  consequently  the  commerce  in  Law^  T9|  211  to  24A,  470^  631* — C. 
thoeo  p"??esiion»  U  not  fro*  to  foreign 
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gires  no  perfect  right  to  tliat  commerce.  For  if  I  merely  book  i. 
and  simply  permit  yon  to  do  anything,  I  do  not  give  youilfflZS* 
any  right  to  do  it  nttcrwards  in  spite  of  me  : — yon  may  make 
use  of  my  condescension  as  long  ag  it  lasts ;  but  nothing  pre- 
vents roe  from  changing  my  ^  ill.  As  then  every  nation  has 
a  right  to  choose  whether  bhe  will  or  will  not  trade  with  an- 
other, and  on  what  conditions  she  is  willing  to  do  it  ({  92),  if 
one  nation  has  for  a  tinA  permitted  another  to  come  and 
trade  in  the  country,  she  is  at  liberty,  whenever  Bhe  thinks 
proper,  to  prohibit  that  commerce— to  restrain  it — to  subject 
it  to  certain  regulations ;  and  the  people  who  before  carried 
it  on  cannot  complain  of  in  justice. 

Let  us  only  observe,  that  nations,  as  well  as  individuals, 
are  obliged  to  trade  togother  for  the  common  benefit  of  the 
human  race,  because  m;uikind  stand  in  need  of  each  other's 
assistance  (Prelim.  §§  10,  11,  and  Book  I,  §  88) :  still,  however, 
eaeh  nation  remainB  at  fiberty  to  consider,  in  partieidar  caset, 
whether  it  be  conTenient  for  her  to  encourage  or  permit  com- 
merce ;  and  as  our  duty  to  ourselves  is  paramount  to  our  duty 
to  others,  if  one  nation  finds  herself  m  such  circumstances 
that  she  thinks  foreign  commerce  dangerous  to  the  state,  she 
may  renouneo  and  probi^iit  it.  This  the  Chinese  have  do^o 
for  a  Iohl'  time  together.  But,  again,  it  is  only  for  very 
M'lious  and  important  reasons  that  her  duty  to  herself  should 
<lictate  such  a  re!?erve ;  otherwise,  she  could  not  refuse  to  , 
comply  with  the  general  duties  of  humanity. 

We  have  seen  what  are  the  rights  that  nations  deriye  from  f  ^ 
nature  with  regard  to  commerce,  and  how  they  may  acquire 
others  by  treaties:  let  us  now  examine  whether  they  csn]agto«om. 
found  any  on  long  custom.    To  determine  this  question  Uk  a  merce  are 
solid  manner,  it  is  necessary  first  to  observe,  that  there  are  >u^J«c^  ^ 
rights  which  consist  in  a  simple  power:  thev  are  called  inP'^"*'"P: 

T        ■  V         J.  •    I.         r  "     I    T.  MM  U0iu(38) 

LiBtin,  jura  mrrcc  Jacultati)*^  rights  oi  mere  ability.  1  hey 
are  such  in  their  own  nature  that  ho  who  possesses  ihvin  may 
iiste  them  or  not,  as  ho  thinks  proper — being  absolutt  l  y  free 
from  all  restraint  iii  tiiis  respect ;  so  that  the  actions  that 
relate  to  tixe  ezercne  of  these  rights  are  acts  of  mere  free 
wUl,  that  may  be  done  or  not  done,  according  to  pleasure.  It 
is  manifest  that  rights  of  this  kind  cannot  be  lost  by  pre-  [  41  ] 
seription,  on  account  of  their  not  being  used,  since  prescription 
is  only  founded  on  consent  legitimately  presumed ;  and  that» 
if  I  possess  a  right  which  is  of  such  a  nature  that  I  may  or 
may  not  use  it,  as  T  think  proper,  without  any  person  having 
a  right  to  prescribe  to  nie  ou  the  subject,  it  cannot  be  pre- 
sumed, from  my  having  long  forborne  to  use  it,  that  I  there- 
fore intend  to  abandon  it.  This  rii'ht  is  then  imprescriptible, 
onlees  I  have  been  forlndden  or  hindered  from  making  use 

(S8)  S««  fiirtlior,  Grotivi^  lUj  PpflMwr,  B*  4,  clttp.  5«  1. 10»  p.  168;  1  Chit. 
Com.  hm,  80^  81^. 
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of  ity  and  have  obeyed  with  sufficient  marks  of  consent.  Let 

us  suppose,  for  instance,  that  I  am  entirely  at  liberty  to  grind 
my  corn  at  any  mill  I  please,  and  that  during  a  Tcry  con- 
siderable time,  a  century  if  you  please,  I  have  made  u.se  of 
the  same  mill :  as  I  have  done  in  this  respect  ^hat  I  thought 
proper,  it  Lj  not  tu  bo  prosumed,  from  tliis  long-continued  use 
of  the  same  miU,  tbat  I  meant  to  deprive  myself  of  the  right 
of  grinding  at  any^  other ;  and,  oonteqaently,  my  right  cannot 
be  lO0t  by  prescription.  But  now  suppose,  tliat,  on  my  re- 
solving to  make  use  of  another  mill,  the  owner  of  tho  former 
opposes  it,  and  announces  to  me  a  prohibition ;  if  I  obey  his 
prohibition  without  necessity,  and  without  opposition,  though 
I  have  it  in  my  power  to  defend  myself,  nnd  know  my  right, 
this  right  is  lost,  because  my  conduct  affords  groundi  for  a 
legitimate  presumption  that  I  chose  to  abandon  it. — ^Let  us 
apply  these  principles. — Since  it  depends  on  the  will  of  each 
nation  to  carry  on  commerce  with  another,  or  not  to  carry  it 
on,  and  to  regulate  the  manner  In  which  it  chooses  to  carry  it 
on(§  92),  the  right  of  commerce  is  evidently  »  right  of  mere 
ability  (jus  merce  facultatU),  a  simple  power,  and  consequently 
is  imprescriptible.  Thus,  although  two  nations  haye  treated 
tt/rother,  without  interruption,  during  a  century,  this  long 
us;iL'<  iloLS  not  give  any  right  to  cither  of  them;  nor  is  the 
one  obliged  on  this  account  to  suffer  the  other  to  come  and 
sell  its  merchandises,  or  to  buy  others : — they  both  preserve 
the  double  right  of  prohibiting  the  entrance  of  foreign  mer- 
ehandise,  and  of  selling  their  own  wherever  people  ore  willing 
to  buy  them.  Although  the  English  have  from  time  imme- 
morial been  accustomed  to  get  wine  from  Portugal,  they  are 
not  on  that  account  obliged  to  continue  the  trade,  and  have 
not  lost  the  liberty  of  purchasing  their  wines  elsewhere.  (40) 
Although  they  have,  in  the  same  manner,  been  long  accubtomed 
to  sell  their  cloth  in  that  kingdom,  they  have,  nevertheless, 
a  right  to  transfer  that  trade  to  any  other  country :  and  Uie 
Portognesey  on  their  part,  are  not  obUged  by  this  long  custom^ 
mther  to  seU  their  wines  to  the  English,  or  to  pnrohase  their 
cloths.  If  a  nation  desires  any  right  of  commerce  which  shall 
no  longer  depend  on  the  will  of  another,  she  must  acquire  it 
by  treaty.  (40) 

§  9fi.  Trapre-     \Vh:it  lius  l»een  just  said  may  be  applied  to  the  rights  of 
icriptibility  commerce  aenuired  by  treaties.  If  a  nation  has  by  this  method 
J*|22"    procured  the  liberty  oi  selling  certain  merchandises  to  another, 
blic  does  not  lobo  Lor  right,  though  a  groat  number  of  years 

(40)  Ih«  perpetual  obUgstioii  to  OMMond  by  some  as  OTidently  adTaa- 
purchase  Pprt  wines  from  Portugal  in  tagcous  to  Porttigal  ami  (!i«ad vantage- 
exchange  fbr  BcitUh  woollen  oloitu  was  oua  to  Qreat  Britain.  2  Smith,  W.  N. 
mMMniA  hflhit  «deM*d  tmAfnf  S8S  to  841|  TuAn  m  Tni»,  SM; 
Methnen,  a.  d.  1703  ( M  oiUed  becauito  and  1  CUt^  OomMidal  Lftw,  SlSi 
coQclnded  by  Sir  P.  Methuen),  with 
Portugal :  a  tn^y  whioh  baa  b«en 
119 
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are  Buffered  to  elapse  mthoat  its  bdiur  used;  because  tKi»  book  i. 
right  is  a  single  power»  jm  meroe  faewtedtu^  wluoh  slie  is  at 
liberty  to  use  or  net,  vhenever  she  pleases. 

Certain  oircumstanceB,  however,  may  render  a  different 
decisinrt  necessary,  because  they  imply  a  change  in  the  nntiiro 
of  the  right  in  question.  For  instance,  if  it  appears  cvitient, 
that  the  nation  granting  this  right  granted  it  enly  with  a.view 
of  procuring  a  speciciS  of  merchandise  of  which  she  stands  in 
need,  and  u  the  nation  which  obtained  the  right  of  selling 
neglects  to  furnish  those  merchandises,  and  another  offers  to 
brinff  them  regolarlj,  on  condition  of  having  an  exdusiTe 
privOege, — it  appears  certain  that  the  privilege  may  be 
granted  to  the  latter.  Thus  the  nation  that  had  the  right  of 
Helling  would  lose  it,  because  she  had  not  fulfilled  the  tacit 
condition. 

Commerce  is  a  common  benefit  to  a  nation;  and  all  her{»7.  Of 
members  have  an  equal  right  to  it.    Monopoly,  therefore,  in  ]J^^JJ]Jj^ 
ceneral,  is  contrary  to  the  rights  of  the  citizens.    However,  ^^l^ie^* 
this  rule  has  its  exceptions,  suggested  even  by  the  interest  of  with  exclu> 
the  nation:  and  ainse  ^vemment  may,  in  certun  eases, nve pnri. 
justly  establish  monopohcs.    There  are  commercial  enter- ^^sm*  (^^) 
prises  that  cannot  be  carried  on  irithout  an  energy  that 


(41)  See  the  advantages  and  dis- 
vdraatagM  reaidtiiig  from  commercial 

tompaniet  and  foreign  monopolte$,  and 
upon  ooloijl/,;i!i'ni  in  (general,  1  Cliit- 
ty's  Commcrcuil  Law,  031  to  aud 
•M  Mm*  Muiblo  otwemttoM  on  the 
Impolicy  of  Exclusive  Comprinies, 
Evans  on  Statuias,  Class  ILL  title  In- 
MnHMo^  S31.  Dr.  Adam  Sntltli,  ia 
Us  Weftith  of  Nations,  book  iv.  c.  7, 
p.  879,  Ac.  ntiil  Doan  Tucker,  in  hii« 
Essay  on  Irado,  67  to  71  (but  see  Id. 
40,  41),  adidity  tfwt,  to  indnoo  ipeen- 

Iri'inj;  anil  fiitoriirislng  lniri\'iiliiiil:i  to 
embark  tbeir  capitaij  in  expenaive  un- 
dortdUngfl,  probably  genorallj  boBO* 
flcial  in  the  result,  but  which  coald 
not  bo  pursued  by  sinj^lo  iniliviiluula, 
i(  may  bo  expedient  originally  to  afford 
flwm  ftiBoii€|)oly;  liat  that*  alter  Umj 
hnxc  acqulrt"!  ii  li^oral  profit,  tho  tnvlo 
ought  to  be  thrown  open.  Again, 
wboa  »  eo«tatt7  boeomos  too  dontely 
populated,  and  many  subjects  are  out 
of  employ  and  restlcs?.  then  there 
may  be  another  reoaon  for  encoorag- 
lag  tbo  eroation  of  foreign  eompMuei. 
A  celebrated  diplomatist,  and  an  acute 
observer  of  human  njituro  (M.  Talley- 
rand), has  justly  .«aul,  that  the  art  of 
ptUtiftg  men  into  their  i>ruper  places  is, 
p"rli!ip.a,  tho  first  science  of  gorern- 
luent;  but  that  of  linding  the  proper 


place  for  the  d{$co»tmted  la  assuredly 
tiie  Moti  difficult ;  and  the  preeentiag 
to  their  inaginatioa  is  %  distant  coun- 
try, per?ppctiv(»  views,  on  TiLicli  their 
thoughts  and  desires  may  fix  them- 
•ehree,  is  one  of  Uie  eolvtione  of  Ifaia 
dilfienlty.  In  the  development  of  the 
motives  which  determined  the  estah> 
lishoMnt  of  the  oneicirt  eo2oiitct  wo 
easily  maark,  that,  at  the  veiy  tine 
they  wpr*  intllcpcnsaMc,  they  were 
voluntary;  that  they  were  presented 
1>7  the  govemmeate  ni  u  •Uurement* 
not  as  a  panl^llment.  Bodies  politic 
ought  to  reserve  to  themselves  the 
means  of  plaelng  to  advantage,  at  a 
distance  from  their  immediate  seat, 
that  superiiliuntlanco  of  citizens  who 
from  time  to  time  threaten  their  tran- 
fmittHs.  Tbn^wilh  mmmtm  oflili^ 
nnil  (h(!  oonfeut  bprint'ing  from  the 
full  employment  of  the  tupiring  mind 
of  man,  and  under  Uie  Influenee  of 
newcd  hope,  tho  bad,  the  idle,  and  th* 
turbulent  may  ho  rendered  useful  mem- 
bers of  society.  Our  co^omiu,  then,  pre- 
sent meh  •  Sold  for  tho  promotion  of 
human  happiuese,  such  a  ^'copo  for  the 
noblest  purposes  of  philanthropy,  that 
we  eannofc  be  led  to  think  their  into- 
ref  ts  will  be  ovedooke  J  hy  a  wise  ligl^ 
latore  or  goTenunent.— C. 

UI 
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BOOK  I.  re<]|iiire8  considerablo  fnnds^  wbicli  surpass  ihd  ability  of  m* 
CBAF.  Tin.  ^n^iuiig.   There  are  others  that  woald  soon  beeome  mmonSy 
were  thej  not  conducted  with  great  prudence^  with  one  rega- 
lar  spirit,  and  according  to  well-supported  maxims  and  rules. 

These  brandies  of  trade  cannot  be  indiscriminately  carried 
on  by  individuals :  companies  are  therefore  formed,  under  the 
authority  of  government ;  and  these  companies  cannot  subsist 
without  an  exclusive  privilege.  It  is  therefore  advantageous 
to  the  nation  to  grant  them :  hence  have  arisen,  in  different 
eovntrieB,  those  powerful  conipanieB  that  carry  on  oomn^roo 
with  the  East.  When  the  subjects  of  the  United  PjroTinces 
established  themselves  in  the  Indies  on  the  ruin  of  th^  ene- 
mies thn  Portuguese,  individu^  merchants  would  not  have 
dared  to  think  of  such  an  arduous  enterprise ;  and  the  state 
itself,  wholly  taken  up  with  the  defence  of  its  liberty  against 
the  Spaniards,  had  not  the  means  of  attrinpting  it. 

It  is  also  certain  beyond  all  doubt,  that,  whenever  anv  in- 
dividual offers,  on  condition  of  obtaining  an  exclusive  privilege, 
to  establish  a  particular  branch  of  commerce  or  manufacture 
which  the  nation  has  not  the  means  of  carrying  on,  the  sove- 
reign 111  ly  grant  him  such  privilege. 

But  whenever  any  branch  of  commerce  may  be  left  open 
to  the  whole  nation,  without  producing  any  inconvenience  or 
being  less  advantageous  to  the  state,  a  restriction  of  that 
commerce  to  a  few  privileged  individuals  is  a  violation  of  the 
rights  of  all  the  other  citizens.   And  even  when  such  a  com- 
merce requires  considerable  expenses  to  maintain  forts,  men 
of  war,  &c.,  this  being  a  national  affair,  the  state  may  defray 
those  expenses,  and,  as  an  enoouracement  to  industry,  leave 
the  profits  of  the  trade  to  the  merchants.   This  is  sometimes 
[  4B  ]  done  in  England. 
?  98.  Ba-      The  conductor  of  a  nation  ought  to  take  particular  care  to 
lance  of^^    eni^onrage  the  commerce  thnt  is  advantageous  to  his  people, 
Im^i"  (if  ''"'^     suppress  or  lay  restraints  upon  that  which  is  to  their 
guv«nunent  disadvantage.  (42)    Gold  and  silver  having  become  the  com- 

luthis   

wsperl.  (43)  Tlili  If  ft  9«MfAMaUe  po1io7.  .  US,  Ml,  SM;  S  Id.  IBS;  Maltfciu^ 
It  liasi  lifou  laid  dowu  by  tiomo  of  Iho  19C ;  2  Tnley,  M-ir.  PhiL  400,  402; 
most  etninent  writers  on  political  econo-  3  Hnme,  Hi^t  403;  Sir  J.  Child  oa 
my,  that  every  active  interference  of  Trade,  2d  part,  -U),  8],  S6,  132,  154  to 
the  logidfttnn  with  Its  ml||teki^  by  l&A;  nnd  nuchaiian'!!  Observations  oa 
pndul)itinp  or  reFtrtiinin^  any  particu-  Smith's  W.  of  N.  2d  ed.  vol.  4,  page 
lar  branch  of  honest  labour,  or  by  en-  156,  167 ;  Intiodae.  3  Lord  Sheffield's 
«oaragfaif  any  paiiievilw  bnaeh  al  th«  Btrietnres  «ik  Nftvigalimi  Syvtem,  S 
expense  of  tlio  others,  whother  in  agri-  Adolph.  163,  and  see  ante,  clmp.  fi, 
ooltture  or  commeree,  has  uniformly  re-  and  1  Chit^s  Commeroial  Law,  4 
tarded  the  advances  of  poblio  opulence,  to  7. 

■nd  thai  fhssovnd  policy  of  ft  Isgiitelor     Bat  as  ngtids  tlis  snsoowiswMnt 

Is  not  to  imp^ife  restrictions  or  regnla-  or  discoura^ment  of  any  partiralfir 
tions  upon  domestio  industry,  ha%  ra-  hranoh  of  trade,  there  is  another  mo- 
ther  to  prevent  them  from  being  iu-  tivo  for  intwferenee  wbieh  powwMly 
posed  by  the  contrivance  or  folly  of  inflaences,  viz.  the  tiicrfa«e  of  revmMf 
othMS.  See  2  Smithy  W.  K.  11^  for  nhnvm  the  laxu7  or  other  wiiA 
lit 
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mon  stfindard  of  the  value  of      tlie  articles  of  roTnTnerce,  the 

trade  that  brings  into  the  state  a  greater  quantity  of  these  

metals  than  it  carries  out,  is  an  advantageous  trade ;  and,  on 
the  contrary,  that  is  a  ruinous  one,  which  causes  more  gold 
and  silver  to  be  sent  abroad,  than  it  brings  borne.  This  is 
whftt  18  called  the  balance  of  trade.  The  ability  of  those  irho 
have  the  direotion  of  it,  consists  in  making  that  balance  turn 
in  fayonr  of  the  nation. 

Of  all  the  measures  that  a  wise  goyemmcnt  may  take  with  ?  ri  i- 
this  view,  we  shall  only  touch  here  on  import  duties.  When  J^j 
the  conduetnr-^  of  a  state,  without  absolutely  forcing  trade, 
are  neverthclt '^3  desirous  (»f  divertinf?  it  into  other  channels, 
ihty  lay  such  duties  on  the  mercliamlises  they  would  discou- 
rage as  will  prevent  their  consumption.  Thus,  French  wines 
are  charged  with  yerv  high  duties  in  £nfflaiid»  while  the 
duties  on  those  of  rortugal  are  very  moderate, — because 
England  sells  few  of  her  productions  to  France,  while  slie  sella 
large  quantities  to  Portugal.  There  is  nothing  in  this  con- 
duct that  is  not  very  wise  and  evtreinely  just ;  and  Franco 
has  no  reason  to  rnniplain  of  it — every  nation  having  an  un- 
doubted right  to  make  what  conditions  she  thinks  proper, 
with  respect  to  receiving  foreign  merchandises,  and  being  even 
at  liberty  to  refuse  taking  them  at  all. 


CHAP.  IX. 

OF  TUB  CABB  OF  THE  PUBLIC  WAfB  OF  COMMUNICATION,  f"^^- 
AND  THE  RIGHT  OF  TOLL. 

THE  utility  of  highways,  bridges,  canals,  and,  in  a  word,  ?  100.  ra 
of  all  safe  and  commodious  ways  of  communientinTi,  cannot  ^''^i' ^^^'^ 
l>e  doubted.    They  facilitate  the  trade  between  one  place  and]]^!*^'*^ 
another,  and  render  the  conveyance  of  merchandise  less  ex- 
pensive, as  well  aa  more  certain  and  easy.    The  merchants 
are  enabled  to  sell  at  a  better  price,  and  to  obtain  the  pre- 
ference ;  an  attraction  is  held  out  to  foreigners^  whose  mer- 
chandises are  carried  through  the  country,  and  dlfinse  wealth 
in  all  the  places  through  w&ch  thej  pass.   France  and  Hol- 
land feel  the  happy  consequences  01  this  from  daily  expe- 
rience. (44) 

of  the  people  introduces  a  foreign,  or  and  export  duties,  l>ouoUea  and  draw> 
even  •  d«iiie«|]«  article  to  greater  eoo-  baek^  whieb,  iloee  Vattel  wrete,  havv 

saraption,  a  mriderate  charge  upon  the  become  extenslre  branches  of  law, 
same,  thou^'h  in  a  degree  rostrictiro  upon  highly  important  to  be  studied.  Bee  an 
the  eontiumjjtion,  wOl  in  general  be  m  attempt  of  the  editor  to  arruoge  tb«m, 
inroper  tax.   Ibid. — C.  in  1  Chitty's  Commercial  Law, 


f  13)  This  is  a  rery  slight  allosion  to   titles  Import  anrl  F.rport. — C. 
the  very  important  regulation  of  import      (44)  But    although,   smce  Vattel 
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BOOK  I.       One  of  the  piincipal  things  that  ought  to  employ  the  at> 

rHAKjx^  tention  of  the  government  with  respect  to  the  welfare  of  the 
i  loi.  Du^  public  in  <rcncrnl,  jiiid  of  trade  in  particular,  xnmt  then  relate 
«r  ^VMB-  lii;r|i^-aYs,  cunul?*,  &c.,  in  which  nothiu*'  ouffht  to  be 

BMUi  in  this  1  1  1  r  ^  ^• 

t«Bp«cL      ncglectud  to  render  them  safe  and  coram  odious,    r  ranee  la 
one  of  those  states  where  this  dutv  to  the  public  is  discharged 
with  the  greatest  attention  and  magnificence.  Numerous 
[  44  ]  patrolea  everywhere  watch  over  the  safety  of  travellers:  mag- 
nificent roads,  bridges,  and  canals,  facilitate  the  communica- 
tion between  one  province  and  another : — ^Lewis  XIV.  jojBod 
tho  two  seas  by  a  work  worthy  of  the  Romans. 
?  102.  Tt»      The  whole  nation  ought,  doubtless,  to  contribute  to  such 
"8**^"'*'^"uscf'il  uudertakiii;2:s.    When  therefore  the  laying  out  and 
repairing  of  highways,  bridges,  nnd  cauals,  would  be  too 
great  a  burden  on  the  ordinary  revenues  of  the  state,  the 
govermaent  may  ohUye  the  people  to  labour  ul  them,  or  to 
contribute  to  the  expense.  (45)   The  peasants,  in  some  of  the 
provinces  of  France,  have  been  heard  to  murmur  at  the  labours 
imposed  upon  them  for  the  construction  of  roads:  but  ex- 
perience had  no  sooner  made  them  sensible  of  their  true 
interest,  than  they  blessed  the  authors  of  the  undertaking. 
(5103.  Voun-    The  construction  and  preservation  of  nil  those  works  being 
i^«^rUhtof  "^ith  groat  c\|>rn«o,  tho  nntioii  niav  vrry  ju?5tly 

t»\Li^)  oblige  all  those  to  contribute  to  tht  in,  wlio  recrive  advantage 
from  their  use:  this  is  the  legitimale  origin  of  tlio  right  of 
toll.  It  is  just  that  a  traveller,  and  especially  a  meichant, 
who  receives  advantage  from  a  bridge,  a  canal,  or  a  road,  in 
his  own  passage,  and  in  the  more  commodious  conveyance  of 

wrote,  France  grcatlj  advanced  in  the  ply  of  prop«r  food  ill  fetim  for  Ida 

improvement  of  bcr  roads,  yet  Euglatid  labour. — C. 

ha4  surpassed  all  other  nations  in  the  (40)  \n  to  the  right  to  toll,  ke.,  »«e 

fiMilitiea  of  faitoRIAl  intercourse  by  new  Grotiu!>,  b.  iL  chap.  2,  ^  14,  p.  154 ; 

cnnal-.  railway?--,  mi  l   l  ihor  improve-  Puffondorff,  book  iii.  chap.  3,  §  6,  p. 

ments  saootioacd  by  the  legislature.  29,  30;  1  Bla.  Com.  2$7,'  I  Chittj'a 

With  reipeet  to  whioh,  aee  the  onnot-  Commereial  Law,  103  to  108;  S  lA, 

menf^  :iii<1  decision!.  2  Chittj*«Cotn]ner>  130,  140.    It  has  been  observed,  that 

cial  Law,  127  to  141. — C.  of  all  the  taxes  with  which  the  inhabi- 

(45)  Thid  position  of  a  government's  tants  of  this   country  are  burdened, 

fight  to  oMig*  the  people  to  htbonr  on  there  te  perhapa  none  io  odious  as  the 

tho  roil'!-'       ihn"  "tntc'l.  wniM  »fnrt!.->  tiiriipihi*   i!uf_v.     On  th'^  r-'iritiri>''nt  tio 

an  JCngtithman.    In  Eoglaad  there  ia  amh  iuterruption  in  travelling  is  ex-* 

no  raeh  dtreet  power.   The  34  Geo*  8,  perieneed,  and  loUshaTe  been  abolialiied 

e.  74>  8.  4,  it  ie  truo,  requires  OMh  oe-  on  tho  northern  fiide  of  the  motropolit« 

cupicr  io  send  his  carts  and  hordes,  and  London.    Lord  Byron,  in  hU  oology 

labourers,  to  work  on  tho  roads;  but  upon  English  roads,  bumoroosljr  ob« 
then,  If  he  nef^eet  to  do  w,  he  ia  rab- 


ject  only  to  a  modoruf<*  p<>rmlty.  ju?t     « wh.i .  dei,t«.ff»i -WiicN .  h.n.pfk.  r»d. 
•officieut  to  enable  the  eurvejor  to  lure       so  wuom^  *o  icrci,  vxh  •  nod*  or  >iia«ii^ 
the  like  assistanoe  ebewhew:  and  m      Tbe«rth.-«.re.     ««u  .»tb,  br«i 


,         ,  ,     .   .  It  <mm       i-y.-^  With  tit  wUc  wit|»  mKtM% 

to  mm,  even  a  pauper  is  subject  to  no  tirfmfcfcMTWhifiwTtm'ttiiMitttttrt 

penalty  for  rofii><in|;  to  work,  excepting  fliiMlktoiaawatt4rM>fmtiiic 

that,  if  ho  do  .0,  ho  will  not  then  bo  wiftHi.T-i».riUJ»t nil- 
eatiiled  to  parofihlal  ralidL  If  he  work;* 
ha  is  entitled  io  paj  tn  momj,  or  cap> 
III 
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Iiis  merchandise,  should  help  to  defray  the  expense  of  tlicse    book  i. 
useful  establishments,  by  a  moderate  contribution :  and  if  the  J^^^- 
state  tliinks  proper  to  exempt  tlio  citizens  from  paying  it,  she 
18  under  no  obligation  to  gratify  strangers  in  thin  pnrtienlar. 

But  a  law  so  ju^-t  in  its  origin  fref[Uenlly  degenerutes  into  ^104.  Abug© 
groat  abuses.  There  are  countrii  ^  \uicre  no  care  is  taken 
of  the  highways,  and  where  nevertheless  considerable  tolls  ^^'^^ 
are  exacted.  A  lord  of  a  manor,  who  happens  to  possess  a 
stripe  of  land  terminating  on  a  river,  there  establishes  a  toll, 
though  he  is  not  at  a  farthing's  expense  in  keeping  up  the 
navigation  of  the  river,  and  rendering  it  convenient.  This 
is  a  manifest  extortion,  and  an  infringement  of  the  natural 
rights  of  mankind.  For  tlie  division  of  lands,  and  then*  be- 
coming private  property,  could  never  dejirive  any  man  of  the 
right  of  passage,  uhou  not  the  least  injury  is  done  to  the 
person  through  >\li()<e  territory  he  })a!»ses.  Every  man  in- 
herits tliLi  right  from  natui'e,  and  cannot  justly  be  forced  to 
purchase  it.  (47^ 

But  the  wrhtnxry  or  ew^tammy  law  of  nations  at  present 
tolerates  this  abuse,  while  it  is  not  carried  to  such  an  exee>s 
as  to  destroy  commerce.  People  do  not,  however,  submit 
without  difficulty,  except  in  the  case  of  those  tolls  Avhich  are 
established  by  ancient  usage :  and  the  imposition  of  new  ones  » 
is  often  a  source  of  disputes.  The  Swiss  formerly  made  war 
on  the  Dukes  of  Milan,  on  account  of  some  oppressions  of 
this  nature.  This  right  of  toll.s  is  also  further  ainised,  when 
the  passenger  is  obliged  to  contribute  too  much,  and  what 
bears  no  proportion  to  the  expense  of  preserving  these  public 
passages.  (48) 

At  present,  to  avoid  all  difficulty  and  oppression,  nations 
settle  these  points  by  treaties. 

(47)  ndh:  iKiiUion  requires  explima-  1  Barr.  292.    In  the  uli?onrp  of  such 

tion  and  qoalificatioQ.    Aa  respects  a  ciutom  or  j>reacripUon,  no  right  to  ap- 

y«t»lio  ik«Tts»bl«  riT«r,  wtry  part  of  prOMh  »  lirer  orer  prirtto  gronodf 

the  nariyabU  Stream  muat  ever  remain  exists.    Parthericke  Yr-^fason,  2  ChHtj*» 

free  and  op.*n  from  its  comrnuiru-ntion  Hep.  658;  WifnU  v.  Thompton,  1  Esp. 

villi  Liiv  e«a  Ui  iui  eiclreiuti  iiavi^al>lo  Kvp.  262.    {  Cheu  v.  Manotcn,  '6  W'uIUj, 

poiat;  Vnt  tlie  alMolate  right  to  ftp-  fiep.  219;  Cooper  r.  SmUK,  9  8«rg.  A 

pronch  it  on  cich   fMc,  oau  only  be  K:in!e,      |    i'o,  if  n  privnto  jiidividual 

bjr  public  and  general  wajro.    Consc-  make  and  repair  a  bridj^'o  «-ver  a  riw, 

qaraitlj,  if  an  isdiTidnal  hare  land  ad-  he  may  insut  upon  nny  ]»!ra<m  naing 

jainiDf  a  rirer,  li«  IM7  iMMMlftbly  it  paying  him  a  toll,  ;f  iu  the  instance 

r?fn<»(»  permiffgion  to  any  person  to  go  of  Putney  and   Fulbum    liridge.  Tu 

orer  it  to  approach  the  river,  and  de>  these  cases  the  demand  of  an  exorfoi- 

auad  aaj  nun  be  thioks  St  for  tbe  taut  toU  may  be  ittibtratf  bot  Is  so 

permiseion,  unices  there  be  a  public  moro  tlUgal  than  a  nation's  refusing 

waj    orer  it.    Nor  have  the   public  to  neW  it.*  superfluous  prodnre,  or  to 

aaj  right  at  common  law  to  tow  on  adwil  free  pa««ago  through  it«  oountlj. 

11m  banks  of  an  andeot  naTlsable  The  light  to  pan  tt  »  modenttd  toll 

rirer;  Ball  t.  IferUrt,  ^  Term  Rep.  is  a  moral  bat  U^pn/mst  llgib^ 

2^ ;  tbo«|^  it  may  exist  by  custom  J  91^— C. 

JWeentwys^     (4S)  8«»  a.  4};  «Nli. 
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09  U0KB7  AKD  SXCHAVaB. 


BO'^K  T. 
OHAP.  r. 


CHAP.  X. 

09  KOHBT  ASD  BXCHAVOS.  (49) 

a  1  *)-..  Bi.     IN  the  first  ages,  after  the  introduction  of  private  property, 
ubtishment  people  exclmngod  their  snperflaou^^  commodities  ami  eflfectB 
ul  oioney.        thoflo  they  wanted.    Afterwards  gold  and  silver  became 
the  common  standard  of  the  value  of  all  things :  and  to  pre- 
vent the  people  from  being  cheated,  the  mode  was  introduced 
of  stamping  pieces  of  gold  and  silver  in  the  name  of  the  state, 
with  the  figure  of  the  prince,  or  some  other  impresision,  as  the 
seal  and  pledge  of  their  value.    This  institution  ia  of  great 
use  and  infinite  conTenience :  it  is  easjr  to  see  how  much  it 
facilitatea  oommeroe. — Nations  or  sovereignB  cannot  therefore 
bestow  too  much  attention  on  an  affair  of  such  importance. 
?.  inr>.  Duty    The  impression  on  the  coin  becoming  the  seal  of  its  stand- 
•f  the  nation    J  ^^^^  weight,  a  moment's  reflection  will  convince  us  that 
withrMpeet       coinage  of  monej  ought  not  to  he  left  indiscriminately 
to  the  Mia.  free  to  every  individual ;  for,  by  that  means,  frauds  would 
become  too  common — the  eoiu  would  soon  lose  the  public 
confidence ;  and  this  would  dcbtroy  a  most  useful  mstitution. 
Hcnco  money  is  coined  by  the  authority  and  in  the  name  of 
the  state  or  prinoe,  who  are  its  surety ;  they  ought,  therefore, 
to  haye  a  quantity  of  it  coined  sufficient  to  answer  the  neces- 
sities of  the  country,  and  to  take  care  that  it  be  good,  that  is 
to  say,  that  its  intrinsic  value  bear  a  just  proportion  to  its 
extrinsic  or  numerary  value. 

It  is  true,  that,  in  a  pressing  necessity,  the  state  would  have 
a  right  to  order  the  citizens  to  receive  the  coin  at  a  price 
superior  to  its  real  value :  but  as  foreigners  will  not  receive 
it  at  that  price,  the  nation  gains  nothing  by  this  proceeding ; 
it  is  only  a  temporary  palliative  for  the  evil,  without  effecting 
a  radical  cure.  This  excess  of  value^  added  in  an  arbitrary 
manner  to  the  coin,  is  a  real  debt  which  the  sovereign  con- 
tracts with  individuals :  and,  in  strict  justice,  this  crisb  of 
affairs  being  over,  that  money  ought  to  be  called  in  ut  the 
expense  of  tho  stnte,  and  paid  for  in  other  specie,  according  to 
the  natural  standard:  otherwise,  this  kind  of  burden,  laid  on 
in  the  hour  of  necessity,  would  fall  solely  on  those  who  rf»- 
ceived  this  arbitrary  money  in  payment,  which  would  bt  uiijust. 
Besides,  experience  has  shown  that  such  a  resource  is  destruc- 
tive to  trade,  by  destroying  the  confidence  both  of  foreigners 
and  dtiiens — ^raising  in  proportion  the  price  of  every  thing — 

(49)  Tho  modem  Itiw  of  uations,  and  Id.  84  to  ISO;  1  ChiUj'i  Conunerciml 
dM  maaiOptl  Imr  of  England,  m  to  Lmt,  583 ;  2  Id.  ITO  to  1S7,  «i4  iteHrtM 
coin,  bollion,  and  money,  will  be  found 
MUeotod  in  1  BUu  Oon.  m  to  280}  4 
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and  mdnoing  every  one  to  lock  up  or  send  abroad  the  good   book  i 

old  specie ;  whereby  a  temporary  stop  is  put  to  the  circulation  c"^- 

of  money.    So  that  it  is  the  duty  of  every  nation  and  of  cxtn-y 

sovereign  to  abstain,  as  much  as  possible,  from  so  dangerous 

an  experiment,  and  rather  to  have  recourse  to  extraordinary  [  4U  J 

taxes  and  contributions  to  support  the  pressing  e^gencies  of 

the  state.* 

Since  the  state  is  snrety  for  the  goodness  of  the  money  ^  107.  Their 
and  its  currency,  the  public  authority  alone  has  the  right  of  righuiathte 
coining  it.   Those  who  counterfeit  it,  violate  the  rights  of  i^*pm^ 
the  sovereign,  whether  they  make  it  of  the  same  standard 
and  value  or  not.    These  are  called  false-coiners,  and  their 
crime  is  justly  considered  as  one  of  the  most  heinous  nature. 
For  if  they  coin  base  money,  they  rob  both  the  public  and 
the  prince ;  and  if  they  coin  good,  they  usurp  the  preroga- 
tive of  the  sovereign.   They  will  never  be  inclined  to  coin 
good  money  unless  there  be  a  profit  on  the  coinage :  and  in 
this  case  they  rob  the  state  of  a  profit  which  exclusively  be- 


*  In  Bolsard's  TrestiM  on  Coin,  we 

find  the  f'llowtng  observations:  "  ft 
worthy  of  remark,  that,  when  oar  kiugs 
debiMcl  the  ooiu,  they  kept  the  oircmn- 
stance  a  secret  from  the  people  : — wit- 
ness the  or'!inniiro  of  Philip  <lo  Yalois 
in  1350,  bj  which  ha  orUert>d  Touruuia 
Doubtm  (0  be  ooined  2<L  Sigr,  finey 
which  wai",  in  fact,  a  (lebasomcrit  of 
the  coin.  In  that  ordiaanoe,  address- 
ing the  offleen  of  the  mint,  he  aaji — 
'  Upon  the  oath  by  which  you  are  bound 
to  the  king,  keep  t!ii^  affair  a?  secret  ns 
you  poiijiibly  can,  that  neither  the  bauk- 
e»  nor  others  mmj,  Jtj  yowr  oeaa*,  ae- 
quire  any  knowlr  ilu'i^  nf  it :  for  if,  throujrh 
yon,  it  comes  to  bo  known,  you  shall  bo 
pnidshed  tot  the  ofleneo  bi  mdi  man- 
ner aa  sbaQ  senre  aa  an  example  to 
oth>  r>'.' " — ^Tho  pnmp  nuthor  quotes 
other  similar  onlinances  uf  the  oarao 
kiiiif,  and  one  bwaed  by  tiie  Dattpbin, 
Vf\i<>  ^<>\<:ined  the  kin^-loin  as  rogcnt 
duxuig  the  captivity  of  King  John,  dated 
June  27,  1S60,  by  Tirtue  of  which  the 
mint-majitvr?,  directing  the  officers  en- 
gaged in  the  coinage  to  coin  white 
jMuUrt  Id,  12gr.  Hue,  at  tho  same  time 
exprewly  oommaod  them  to  keep  thie 
order  secret,  and,  "  if  nny  persons  should 
wake  inquiry  respecting  their  st^dard, 
to  maintain  that  they  were  2d.  iae." 
Chap.  xxix. 

The  kiu;^s  [of  rr.»nro]  had  recour««> 
to  thia  stxau^e  expedient  in  ca^cs  of 
V  argent  neeeinty ;  bat  they  aaw  ita  in- 
justitv. — The  same   author,  .-pi  ukin:^ 
of  the  debatemenk  of  ooin|  or  the  vo- 


riovs  modea  of  radndng  ite  intrbuie 

value,  nny? — "Thc?c  cxpcdionta  arc 
but  rarely  resorted  to,  because  they  give 
oeeadea  to  the  exportation  ormeltfng 
down  of  tho  good  specie,  and  to  the  in* 
tro(iu(tioTi  and  circulation  of  fin-'ij^ 
coin — raise  tho  price  of  every  thing— 
impOTMish  ia^ridnals — diminiah  (he 
revenue,  which  is  paid  in  Fporio  of  in- 
ferior value — and  eometimes  put  a  total 
stop  to  commeroe.  •  Thia  tnith  haa  been 
90  weU  understood  in  all  t^s,  that 
those  princ**"  who  had  recourse  to  on*? 
or  other  of  these  modes  of  debasing  the 
•oin  in  diffleolk  timei,  eeaaed  to  prae- 
ti.*<'  if  tho  m'tmont  the  np«'r?sit_T  rcnsod 
to  exist."  We  have,  ou  this  subject,  an 
ordinanoe  of  Philip  the  Fair,  iMoed  in 
May,  1295,  which  annmiu^cs,  thai^ 
"Tlio  Icirii?  having  reduto.l  the  coin 
both  in  tineness  and  weight,  and  ex- 
peeting  to  be  obUged  to  make  a  ftarther 
reduction  in  order  to  r.  trievo  hi.-*  affairs, 
— but  knowing  himself  to  be,  in  con- 
aeleoee,  revponnible  fbr  the  injury 
eaneed  to  t!i>'  state  1>y  ^ueh  reduction, 
— pledges  himself  to  iIj<'  jifoplo  of  his 
kingdom,  by  solemn  charter,  that,  aa 
Boon  as  his  affaire  are  retrioTed,  he  will 
ro'tore  tlu"  ci.in  to  if<'  prr.prr  sfanflard 
and  value,  at  his  own  private  cost  and 
expeon,  and  will  himself  bear  all  the 
loea  and  wa«te.  And,  in  addition  to  this 
pnp-nr'MHont,  Dame  Joan,  Queen  of 
France  an«l  Kavarre,  pledges  her  rere« 
naea  and  dower  for  tfie  nma  pttxpoM.** 
Note,  edit,  A.  n.  1797. 
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POOR  I.    longs  to  it.    In  both  cases  they  do  an  injury  to  the  sove- 
^'  reign ;  for  the  public  faith  beiug  surety  for  the  monej^,  the 
fiOTereign  alone  has  a  right  to  hare  it  coined.   For  thu  rea- 
son the  right  of  coining  is  placed  among  the  prerogaHpe9  if 
maje^ty^  and  Bodinus  relates,*  that  Sigisraund  Augustus, 
king  of  Poland,  haYing  granted  this  privilege  to  the  duke 
of  Prussia,  in  the  year  1543,  the  states  of  the  country  passed 
a  dccroc  in  which  it  was  asserted  that  the  king  could  not 
grant  tliat  privilrgo,  it  being  inseparable  from  the  crown. 
[  47  3  'i-'he  same  author  observes,  tliat,  although  many  lords  and 
bishops  of  France  had  formerly  the  privilege  of  coining  mo- 
nej,  it  was  still  considered  as  coined  by  the  king's  authority : 
and  the  kings  of  France  at  last  withdrew  aU  thoee  privileges, 
on  acoonnt  of  their  being  often  alrased. 
^  168.  How    From  the  principlee  just  laid  down,  it  is  easy  to  condnde, 
<.r.  nation  that  if  ono  nation  counterfeits  die  money  of  another,  or  if 
in»7  iiyare        allows  and  protects  false-coinera  who  presume  to  do  it, 
tiu>  articio         "^^^         nation  an  injury.    JJut  commonly  criminals 
of  coin.      ♦^f  this  class  find  no  protection  anywhere — all  princes  beir^f 

equally  interested  in  exterminatiny  them.  (oO) 
1 109.  Of  There  is  another  custom  more  modern,  and  of  no  less  use 
^xehMigfl,  to  commerce  than  the  establishment  of  coin,  namely  exchange^ 
•lid  tbeiMigp  traffic  of  hankers,  by  means  of  which  a  merchant  re- 
mits immense  smns  from  one  end  of  the  world  to  the  other, 
at  a  very  trifling  expense,  and,  if  he  pleases,  without  risk. 
For  the  same  reason  that  sovereigns  are  obliged  to'  protect 
commerce,  they  are  obliged  to  support  this  custom,  by  good 
laws,  in  which  every  merchnnt,  whether  fiti'/en  or  forei<„nvT, 
may  find  Becnrity.  In  ijoneral,  it  is  ec^ually  the  interest  and 
the  duty  of  every  nation  to  have  wise  and  equitable  commer- 
cial laws  established  in  the  country. 

*  In  bi«  Reimblio,  book  1.  oh»p.  x.  81»  it  wu  bold,  that  tfio  mokor  of 

(60)  Thia  la  a  sound  principlu,  which  paper  in  England,  knowingly  nijulo  hy 

ought  to  bo  extended  so  OA  to  deny  cf-  him  fur  the  porjMwe  of  forj^g  iUi«igu»t« 

foot  to  any  fraud  iipoa  ft  foreign  nation  upon  the  same,  to  bo  oxpoiied  to  Fnaeo 

or  its  8ubjeet«.    V.va  in  England  a  oar-  in  order  to  oomnit  fnuuit  tbero  on 

row  and  immoral  in  lii-'T  pn'vnils  (if  not  other  p<*r?in«.  niiq-ht  remvor  dfininec'* 

notiuing  frauds  upon  tbo  rcrouuo  of  a  for  not  accepting  such  paper  pursuant 

fioroign  itate.  Roaek  t.  Edie^  6  Term  to  eontmet  So  a  master  of  an  Englisb 

Rop.  Vl'y,  ItitHchfr  v.  Lutnunr,  \\.  T.  ship  was  won  allowed  to  recover  sal- 

Kardw.  li»S;  v,  JoA»«»>;i,  Cowp.  vago  for  bringing  homo  his  captured 

343 ;  Jamtt  v.  C<ithericf>o(f,  .3  Don\.  A  resstd,  by  deceptively  inducing  the  cne- 

Eyl.  190.    \C>imbio9o'a  Ex.  v.  ,}faffet't  my  to  roloaso  the  TOSiel  on  his  giving  a 

Anttf/nrtu,  2  Wu-oh.  f.  ('.  lU'p.  W.\   And  random  bill,  payment  of  which  he  took 

BO  fur  bifcs  thia  narrow  doctrine  beea  cure  to  coaDtermaodiuIiOQdon.   2  Dod« 

eatried,  in  diagraee  of  this  eoiintr7>  that,  aon"!  B.  74 
In  SmWk  V.  JfarooniMy,  2  Poako's  Bop. 


ut  com- 
Uiorce. 
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CHAP.  XI. 

6B00ND  OBJECT  OF  A  GOOD  GOVERNMENT, — TO  PROCUKE  THE 
I&UE  HAPPINESS  OS  THE  NATION. 

IiBT  US  eontinue  to  lay  open  tlie  piincipal  objects  of  a  ffood  iU9,A  n* 
goyemment.   Wliat  we  haTe  said  in  the  five  preoeding  chap-  ^^^^ 
ten  relates  to  the  care  of  providing  for  the  necessities  of  the  1'    '^"'^  ^. 
people^  and  procuring  plenty  m  the  state :  this  is  a  point  of  bappinoM. 

necessity ;  but  it  is  not  sufficient  for  the  happiness  of  a  na- 
tion. Experience  shows  that  a  peoplf^  may  be  imbappy  in 
the  midst  of  all  earthly  enjoyments,  and  in  the  possession  of 
the  greatest  riches.  Whatever  may  enable  mankind  to  enjoy 
a  true  and  solid  felicity,  is  a  second  object  that  deserves  the 
most  serious  attention  of  the  government.  Happiness  is  the 
point  where  centre  all  those  duties  which  indiridnals  and  na- 
tions owe  to  themselves ;  and  this  is  the  great  end  of  the  law ' 
of  nature.  The  desire  of  happiness  is  the  powerful  spring 
that  puts  man  in  motion :  felicity  is  the  end  they  all  have  in 
view,  and  it  ought  to  be  the  grand  object  of  the  public  will 
(Prelim.  §5).  It  is  tlien  the  duty  of  tboso  who  form  this 
public  will,  or  of  tho^n  who  represent  it — tiic  rulers  of  tlio 
nation — to  labour  for  the  iiuppinesd  of  the  people,  to  watch 
continually  over  it,  and  to  promote  it  to  the  utmost  of  their 
power. 

To  succeed  in  this,  it  is  necessary  to  instruct  the  people  to  I  ui'  in- 
seek  felicity  where  it  is  to  be  found ;  that  is,  in  their  own 
perfection, — and  to  teach  them  the  means  of  obtaining  it. 
The  sovereign  cannot,  then,  t;A'c  too  much  pains  in  instruct-  [  48  ] 
ing  and  enlightening  his  people,  and  in  forming  them  to  use- 
ful knowledge  and  wise  discipline.  Let  us  leave  a  hatred  of 
the  sciences  to  the  despotic  tyrants  of  the  east:  they  are 
afraid  of  having  their  people  instructed,  because  they  choose 
to  role  over  slaves.  Bat  though  they  are  oheyed  with  the 
most  ahject  submission,  they  frequently  experience  the  effects 
of  disobedience  and  revolt.  A  just  and  wise  prince  feels  no 
apprehensions  from  the  light  of  knowledge :  ho  knows  that  it 
is  ever  adviuitajjeous  to  a  jrood  jrovernmcnt.  If  men  of  learn- 
ing  know  that  liberty  is  the  natural  inheritance  of  mankind  ; 
on  the  other  lumd  tliey  are  more  fully  sensible  than  their 
neighbours,  how  necessjury  it  is,  for  their  own  advantage,  that 
this  liberty  bhould  be  subject  to  a  lawful  authority: — in- 
capable of  being  slaves,  they  are  faithful  subjects. 

The  first  impressions  made  on  the  mind  are  of  the  utmost  1 112.  Bdiu 
importance  for  the  remainder  of  Kfe.    In  the  tender  years  ot 
of  infancy  and  youth,  the  human  mind  and  heart  easily  re-^*"**^ 
ceive  the  seeds  of  good  or  evil.    Hence  the  education  rf 
youth  is  0D«  of  the  mofit  important  afikirs  that  deserve  the 
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BOOK  I.  attention  of  the  govenmient.  It  ought  not  to  be  entirely 
^AKXL^  left  to  fathers. .  The  most  certain  waj  of  forming  good  citi* 
lens  is  to  found  good  establishments  lor  public  education,  to 
provide  them  witn  able  masters — direct  them  with  prudence 
•—and  pursue  euch  mild  and  suitable  measures,  that  the  citi- 
zens will  not  ne^rlect  to  take  advantnfro  of  them.  TTow  a<\- 
mirnVtlp  '^vas  the  education  of  the  Uonians,  in  the  flourishing 
ages  oi"  liicir  republic,  and  how  admirably  was  it  calculated  to 
form  groat  men  !  The  young  men  put  themselves  iimler  the 
patronage  of  some  illustrious  person ;  thej^  fret^uented  his 
nonae,  aooomjpanied  him  wherever  he  went,  and  equally  im- 
proved by  his  instmctions  and  example :  their  very  sporta 
and  amusements  were  exercises  proper  to  form  soldiers.  The 
same  practice  prevailed  at  Sparta ;  and  this  was  one  of  the 
wisest  institutions  of  the  incomparable  Lycorgns.  That  legis- 
lator and  philosopher  entered  into  the  most  minute  details 
respecting  the  education  of  youth,*  bein<r  persuaded  that  on 
that  depended  the  prosperity  and  glory  of  his  re[>uhlic. 
fill.  Aitt  Who  can  doubt  that  the  Bovereign — the  whoK^  nation — 
MAtotoneee.  encourage  the  arts  and  sciences 't    To  say  nothing  of 

the  many  useful  inventions  that  strike  the  eye  of  every  be- 
holder,— ^literature  and  the  polite  arts  enlighten  the  mind 
and  soften  the  manners :  and  if  study  does  not  always  inspire 
the  love  of  virtue,  it  is  because  it  sometimes,  and  even  too 
often,  unhappily  meets  with  an  incorrigibly  vicious  heart. 
The  nation  and  its  eondiirtors  ought  then  to  protect  men  of 
learnincr  and  ^reat  artists,  and  to  call  forth  tri]f'iit«  by  honours 
and  rewards.  Lt  t  tlie  friends  of  barbarism  diclaiui  against 
the  sciences  an(l  polite  arts ; — let  us,  without  deigning  to  an- 
[  49  3  swer  their  vain  reasonings,  content  ourselves  with  appealiuij 
to  experience.  Let  us  compare  England,  France,  Holland, 
and  several  towns  of  Switserland  and  Germany,  to  the  many 
regions  that  lie  buried  in  ignorance,  and  see  where  we  can 
find  the  greater  number  of  honest  men  and  good  citizens.  It 
■would  be  a  gross  error  to  oppose  against  us  the  example  of 
Sparta,  and  tliat  of  ancient  Rome.  They,  it  is  true,  ne;:r1eeted 
curious  speculations,  and  those  branches  of  knowled;_'e  and  art 
that  were  purely  subservient  to  pleasure  and  amusement;  but 
the  solid  and  practical  sciences — morality,  jurispru<lence, 
politics,  and  war — were  cultivated  by  them,  especially  by  the 
Eomans,  with  a  degree  of  attention  superior  to  what  we  be* 
stow  upon  them. 

In  the  present  age,  the  utility  of  literature  and  the  polite 
arts  is  pretty  generally  acknowledged,  as  is  likewise  the  neces- 
sity of  encouraging  them.  The  innuortal  Peter  1.  lliought 
that  witli<nit  their  nssistance  he  could  not  entire  ly  r  ivilize 
Kussia.  and  render  it  tlourishing.  In  England.  ic;ii  nioLT  :nid 
abilities  lead  to  honour  and  riches.    Ivewton  was  iionoured, 

o  8m  XenophoQ,  Lac§df*m«n*  J^MfwUiMk 
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protected,  and  rewarded  wliiie  living,  and  after  his  death,  his  ***** 
tomb  mm  plaoed  amcmg  those  of  kbgB.   IVanice  also,  in  ^tas 
respect,  deBenres  partieuUr  praiae;  to  the  nranificenco  of  her 

kings  she  is  indebted  for  several  establishments  that  are  no 
leas  useful  than  glorious.  The  Royal  Academj  of  Sciences 
diffuses  on  every  side  the  light  of  knowledge  and  the  desire 
of  instruction.  Lonis  XV.  furnished  the  means  of  sending 
to  search,  under  the  equator  and  the  polar  circle,  for  the  proof 
of  an  important  truth;  and  we  at  present  know  wliat  was  be- 
fore only  believed  on  the  strength  of  Ivcwton's  calculations. 
Happy  wiH  that  kingdom  be,  if  the  too  general  taste  of  the 
age  aces  not  make  the  people  neglect  soliS  knowledge,  to  giye 
themselves  up  to  that  which  is  merely  amusing,  and  if  those 
who  fear  the  light  do  not  sncoeed  in  extingniahing  the  blase  of 
science ! 

I  speak  of  the  freedom  of  philosophical  discussion,  which  |  lu.  Free- 
is  the  soul  of  the  republic  of  letters.  AVliat  can  genius  pro-  ^^m  of  phi- 
duce,  when  trammelled  by  fear  ?  Can  the  greatest  man  that 
ever  lived  contribute  much  towards  enlightening  the  minds  of 
his  fellow-citizens,  if  he  finds  himself  constantly  exposed  to 
the  cavils  of  captious  and  ignorant  bicrots — if  he  is  obliged  to 
be  continually  on  his  guard,  to  avoid  being  accused  b^  innu- 
endo-mongers of  indirectly  attacking  the  received  opmions? 
I  know  that  liberty  has  its  proper  bounds — that  a  wise  govern- 
ment ouirht  to  }}'\ye  an  eye  to  the  press,  an<l  not  to  altow  the 
publication  ot  scandalous?  prodtictions,  which  attack  morality, 
government,  or  the  establijihcd  religion.  But  yet,  great  care 
should  bo  taken  not  to  extinguish  a  light  that  may  afford  the 
state  the  most  valuable  advantages.  Few  men  know  how  to 
keep  a  just  medium;  and  the  office  of  literaiy  censor  ought 
to  be  intrusted  to  none  but  those  who  are  at  once  both  prudent 
and  enlightened.  Why  should  they  search  in  a  book  for  what 
the  author  does  not  appear  to  have  intended  to  put  into  it? 
Anrl  when  n  writer's  thoughts  and  (llscourpes  arc  wholly  cm-  [  60  1 
ployed  on  pliilnsr)|)liy^  oiiG;ht  a  malicious  adversary  to  be  list- 
ened to,  who  would  set  bim  at  variance  with  religion  ?  So 
far  from  disturbing  a  pliiloi>opher  ou  account  of  his  opinions, 
the  magistrate  ought  to  chastise  those  who  publicly  charge 
him  with  impiety,  when  in  his  writings  he  shows  respect  to  the 
reli^on  of  the  state.  The  Romans  seem  to  have  been  formed 
to  give  examples  to  the  universe.  That  wise  people  carefully 
supported  the  worship  and  religious  ceremonies  established  by 
law.  and  left  tlic  field  open  to  the  speculations  of  philosophers. 
Cicero — a  senator,  aconsul,  au  au;,nir — ridicules  superstition, 
attacks  it,  and  demolishes  it  in  his  philosophical  writings ;  and, 
in  so  doing,  he  thought  ho  was  only  promoting  his  own  Imj)- 
pincss  and  that  of  his  fellow-citizens :  but  he  observes  that 
**to  destroy  superstition  is  not  destroying  religion ;  for,"  says 
ho,  'Mt  becomes  a  wise  man  to  respect  the  institutions  and 
religious  ceremonies  of  his  ancestors:  lad  it  is  sufficient  to 
IS  L  m 
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BOOS  I.  contemplate  the  beauty  of  the  world,  and  the  admirable  order 
^.y-  of  the  celestial  bodies,  in  order  to  bo  convinced  of  the  exist- 
ence of  an  eternal  and  all-perfect  being,  who  is  entitled  to  the 
veneration  of  the  human  race."*  And  in  his  Dialogues  on 
the  Nature  of  the  Gods,  he  introduces  Cotta  the  academic, 
who  was  high-priest,  attacking  with  great  freedom  the  opinions 
of  the  stoics,  and  declaring  that  he  should  always  be  ready  to 
.  defend  the  established  religion,  from  which  he  saw  the  republic 

had  derived  great  advantages ;  that  neither  the  learned  nor 
the  ignorant  should  make  him  abandon  it:  he  then  says  to  his 
adveraarvv  These  are  mj  thoughts,  both  as  pontiff  and  as 
Gotta.  But  do  you,  as  a  philosopher,  bring  me  over  to  your 
opinion  by  the  strength  of  your  arguments :  for  a  philosopher 
ought  to  prove  to  mc  the  truth  of  the  religion  he  would  li  n  e 
me  embrace,  who!-ea8  I  ought  in  this  respect  to  believe  our 
forefathers,  evca  without  proof/'f 

Let  us  add  experience  lo  these  examples  and  authorities. 
Never  did  a  philosopher  occasion  disturbances  in  the  state, 
or  in  religion,  by  his  opinions :  they  would  make  no  noise 
among  the  people,  nor  ever  offend  ihe  weak,  if  malice  or  in« 
temperate  zeal  did  not  take  pains  to  discover  a  pretended 
venom  lurking  in  them*  It  is  by  him  who  endeavours  to  place 
[  5X  J  the  opinions  of  a  great  man  in  opposition  to  the  doctrines  and 
worsliip  establisliecl  by  law,  that  the  state  is  disturbed|  and 
reliiiion  brou^^ht  into  danirer. 
1 115.  L<jv6    To  instruct  the  nation  is  nut  sufficient : — in  order  to  conduct 
of  Tirtee,  happiness,  it  is  still  more  necessary  to  inspire  the  people 

rcnce  of^*  With  the  lovo  of  virtue,  and  the  abhorrence  of  vice.  Those 
viM,  to  bo  vho  are  deeply  versed  in  the  study  of  morality  are  convinced 
9xtiML     that  virtue  is  the  true  and  only  puili  tl  it  le  uls  to  happiness; 

so  that  its  maxims  are  but  the  art  of  living  happily;  and  he 
must  be  very  ignorant  of  politics,  who  does  not  pereeive  how 
much  more  capable  a  virtuous  nation  will  be,  than  any  otlier, 
of  forming  a  state  that  shall  be  at  once  happy,  tiaji(|uil, 
iluiiiishing,  solid,  respected  by  its  neighbours,  ami  furiuiJable 
to  its  enemies.    The  interest  of  the  prince  must  then  concur 


*  Nam,  ut  vero  loquauiur,  supersUtio 
Aim  por  g«ot««  oppMuit  oamlBm  fera 

animos,  ntqiio  nnniiuui  imbecillitutom 
ooou^vil. . . .  multuiu  euxm  et  uobismei 
«t  Do«lria  profttturi  videbmniir,  li 
earn  funililuii  8ui>luliii>NC*inufi.  Nec  veto 
(id  cnim  ililigentcr  intoniiri  \v>\n)  fu- 
pcristiUouo  tullc'udii  ruiigiu  tollitur. 
Kmb  «t  m^oruni  insUtnt*  tnwl,  SMria 
ca>reinnnt!«'f(?Tr>  ri  t'TT^ii  li-,  pnpienti';  o-t : 
e(  eeao  prxstaotcm  aliquom  flBtemamquo 
OAtnnuii,  et  ean  safpicifendAiD, 
randntoque  liomiDum  gcneri,  pulckriUldo 
mundi,  ord(K{ue  ro-lestiutu  cogil  codII- 
terL    De  Dicimitione,  lib.  IL 

lit 


*}-  iiuruiu  ego  religioQom  nullum  un- 
qoMrn  oontomnAndaa  pnt*vi:  miUqiM 
ita  i'rr,Mi.c<i,  Kouiulum  auspieiis,  Xu- 
nuun  sacrU  ooasUtutis,  timdameata 
J«oiM«  nostra  civitntU,  qua*  nnnqotai 
prof«eto  sine  saiiiiit-i  p]Kefttioii«  Deo- 
rura  imiiiortnliuiu  !»•  ':i  e^.^e  potuiwi^t. 
Uabes,  Baibp^  quid  Cutta,  quid  pootifex. 
MDtiat.  Fae  nmiQ  ego  inteUifaa^ 
quid  tu  Fcntirt-  ;  a  to  ouiiu  pV'!  -  [ho 
ratiooeu  accipcre  d«beo  religiunia ;  m*- 
Joribvi  autem  aottriB,  «ttftm  imlib 
tton«i  rcddit%  eredtn.  De  Awfunt  iW> 
rmm,  lib.  iiL 
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with  his  duty  and  the  dictates  of  his  consoioncc,  in  engaging  ^ 
him  to  watch  attentively  over  an  affair  of  such  importance. 
Let  him  employ  all  his  authority  in  order  to  enconraj^e  virtue, 
and  suppress  vice :  let  the  puhlic  estahlishments  bo  all  directed 
to  this  end :  let  his  own  conduct,  his  example,  and  the  distri- 
bution of  favours,  posts,  and  dignities,  all  have  the  same  ten- 
dency. Let  him  extend  his  attention  oven  to  the  private  life 
of  the  oitisens,  and  banish  from  the  state  whatever  is  only 
calculated  to  cormpt  the  manners  of  the  people.  It  belongs 
to  politics  to  teach  him  in  detail  the  different  means  of  attain- 
ing this  desirable  end — to  show  him  those  he  should  prefer, 
and  those  he  ought  to  avoid,  on  account  of  the  dangers  that 
Tiight  attend  the  execution,  and  the  abuses  that  might  be 
made  of  them.  We  shall  here  only  observe,  in  general,  that 
vice  may  be  suppressed  by  chastisements,  but  that  mild  and 
gentle  methods  alone  can  elevate  men  to  the  dignity  of  virtue ; 
It  may  be  inspired,  but  it  cannot  be  commanded. 
It  IS  an  incontestable  tmth,  that  the  virtues  of  the  dtisensi  us.  Th« 


constitute  the  most  happy  dispositions  that  can  he  desired  by 
a  just  and  wise  government.    Here  then  is  an  infallible  cri-^^J|JJ^ 
terion,  by  which  the  nation  may  judge  of  the  intentions  of  intention  of 
those  who  govern  it.    If  they  endeavour  to  render  the  great  iurulon. 
and  the  common  people  virtuous,  their  views  are  pure  and 
upright ;  and  you  may  rest  assured  that  they  .^olely  aim  at 
the  great  end  of  government — the  happiness  and  glory  of  the 
nation.   But  if  they  corrupt  the  morals  of  the  people,  spread 
a  taste  for  luxury,  effeminacy,  a  rage  for  licentious  pleasures 
— ^if  they  stimulate  the  higher  orders  to  a  ruinous  pomp  and 
extravagance — ^beware,  citizens !  beware  of  those  corruptors  1 
they  only  aim  at  purchasing  slaves  in  order  to  exercise  over 
them  an  arbitrary  sway. 

If  a  prince  tlie  smallest  share  of  moderation,  lie  will 
never  have  recoui.-e  to  lhe.>e  odious  methods.  Satijsfied  with 
his  superior  station  and  the  power  given  him  by  the  laws,  he 
proposes  to  reign  with  glory  and  safety ;  he  loves  his  people, 
and  desires  to  render  them  happy.  But  his  ministers  are  in 
general  impatient  of  resistance,  and  cannot  brook  the  slightest 
opposition :  if  he  surrenders  to  them  his  authority,  they  are  [  52  ] 
more  haughty  and  intractable  than  their  master :  they  feel 
not  for  his  people  the  same  love  tliat  he  fed^:  "let  the  na- 
tion be  corrupted  (say  they)  provided  it  do  but  obey."  They 
dread  the  courage  and  funmeijji  inspired  by  virtue,  and  know 
that  the  distributor  of  favours  rules  as  he  pleases  over  men 
whose  hearts  arc  accessible  to  avarice.  Thus  a  wretch  who 
exercises  the  most  infamous  of  all  professions,  perverts  the 
inclinations  of  a  young  victim  of  her  odious  traffic;  she 
prompts  her  to  luxury  and  epicurism ;  she  inspires  her  with 
voluptuousiics?;  and  vanity,  in  order  the  more  certainly  to 
betray  her  to  a  rich  seducer.    This  base  and  unworthy  crea- 

ture  ifi  sometimes  chastised  by  the  magistrate ;  but  the  minis- 
US 
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L  ter,  who  is  infinitely  more  guilty,  wallows  in  ▼ealth,  and  is 
invegted  with  honour  and  authont^.  Posterity,  however,  will 
do  him  justice,  and  detest  the  corruptor  of  a  respectable  nation. 
^  nr.  The  If  governors  endeavoured  to  fulfil  the  obligations  which  the 
•'^^^  law  of  nature  lays  upon  them  with  respect  to  themselves,  and 
nl, ought  their  character  of  conductors  of  the  state,  they  wonl*l  be 
t«  perfect  incapable  of  ever  giving  into  the  odious  abuse  just  mentioned. 
it«  under-    Hitherto  we  have  considered  the  obligation  a  nation  i:?  under 


to  acquire  knowledge  and  vii  tue,  or  to  perfect  its  underhtand- 
ing  and  will ; — ^that  obligation,  I  say,  we  have  <5on8idered  in  re- 
lation to  the  individuals  that  compose  a  nation ;  it  also  belongs 
in  a  proper  and  singular  manner  to  the  conductors  of  the  state. 
A  nation,  while  she  acts  in  common,  or  in  a  body,  is  a  moral 
person  (Prelim.  §  2)  that  has  an  understanding  and  will  of  her 
own,  and  is  not  less  obliged  tli!\n  any  individual  to  obey  the 
laws  of  nature  (Book  I.  §  5),  and  to  iinprove  her  faculties 
(Book  I.  §  21).  That  moral  })C'rson  resides  in  those  who  are 
invested  with  the  public  authority,  and  represent  the  entire 
nation.  Whether  this  be  the  common  council  of  the  nation, 
an  aristocratic  body,  or  a  monarch,  this  conductor  and  repre* 
sentative  of  the  nation,  this  sovereign,  of  whatever  kind,  is 
therefore  indispensably  obliged  to  proctire  all  the  knowledge 
and  information  necessary  to  govern  well,  and  to  acquire  the 
practice  and  habit  of  all  the  virtues  suitable  to  a  sovereign. 

And  as  this  obli;:ation  is  imposed  with  a  view  to  the  public 
welfare,  he  ou^ht  to  direct  all  his  knowledge,  and  all  his  vir- 
tues, to  the  safety  of  the  state,  the  end  of  evil  sociei^ , 
j|  118.  And     He  ought  even  to  direct,  as  mucli  as  possible,  all  the  abili- 
to  .iiro  t  tb«ties,  the  Knowledge,  and  the  virtues  of  the  citizens  to  this 

i^d'iktaw  »  ^■'y       **°^y  ^  useful  to  the  indi- 

ofth«dti-  viduals  who  possess  them,  but  also  to  the  state.    This  is  one 
zeoa  to  Uie  of  the  great  secrets  in  the  art  of  reigning.    The  state  will  be 
welfare  of   powerful  and  happy,  if  the  good  qualities  of  the  subject,  pass- 
theflodety.  j^^^  beyond  the  narrow  sphere  of  private  virtues,  become  civic 
virtues.    This  happy  disposition  raised  the  Komau  republic 
to  the  highest  pitch  ol  jxjwer  and  ^dory. 
$  119.  Lore    The  grand  secret  of  giving  to  the  virtues  of  individuahi  a 
ftr         turn  so  advantageous  to  the  state,  is  to  inspire  tihe  citisens 
with  an  ardent  love  for  their  country.   It  will  then  naturally 
[  53  ]  follow,  that  each  will  endeavour  to  serve  the  state,  and  to 
apply  all  his  powers  and  abilities  to  the  advantage  and  glory 
of  the  nation.    This  love  of  their  country  is  natural  to  all 
men.    The  good  and  wise  Author  of  nature  has  taken  care  to 
liiiid       HI,  by  a  kind  of  instinct,  to  tlie  places  where  ihey 
rccfivcd  their  iiitot  breath,  and  tlicT  love  their  own  nation,  a>» 
a  thing  with  which  they  arc  lutiiuulely  connected.  it 
often  hait[)tns  that  somo  causes  unhappily  weaken  or  destroy 
this  natural  iin[)ression.    The  injustice  or  the  severity  of  the 
^Yernmcnt  too  easily  ^fface8  it  from  the  hearts  of  the  sub- 
jects ;  can  self-love  attach  an  individual  to  the  affairs  of  a 
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cwnintry  whore  every  thing  is  done  with  u  view  to  a  sniglc  per-  book  r. 
son  ? — far  from  it : — we  see,  on  the  contrary,  that  free  nations 
are  paaaionatelj  interested  in  the  glory  and  the  happiness  of 
their  country.  Let  ns  call  to  mind  the  citiiens  of  Kme  in 
the  happy  days  of  the  republic,  and  oonsidery  in  modem  times, 
the  English  and  the  Swiss. 

The  love  and  affection  a  man  feels  for  the  state  of  which  §  120.  in 
he  is  a  member,  is  a  necessary  consequence  of  the  wise  andiadi^WwJ* 
rational  love  he  owes  to  himself,  since  his  own  happiness  is 
connected  witli  that  of  his  country.  This  sensation  ought 
also  to  flow  from  the  engagements  ho  has  entered  into  with 
society.  He  has  promised  to  procure  its  safety  and  advan- 
tage as  far  as  in  his  power :  and  how  can  he  senre  it  with  seal, 
fidelity,  or  conrage,  if  he  has  not  a  real  love  for  it? 

The  nation  in  a  body  onght  doubtless  to  love  itself,  and  desire  ^  111.  u 
its  own  happiness  as  a  nation.    The  sensation  is  too  natural  the  nation 
to  admit  of  any  fiihire  in  this  obligation  :  but  this  duty  ^^'^'^^^-"^  ^^jj*^^^ 
more  particuhirly  to  the  conductor,  the  sovereign,  who  repre- J^^'^^^ 
sentB  the  nation,  and  acts  in  its  name.    He  ought  to  love  itnicn. 
as  what  is  most  dear  to  him,  to  prefer  it  to  every  thing,  for  ^ 
it  is  tho  only  lawful  object  of  his  care,  and  of  his  actions,  in 
evcoy  thing  he  does  by  virtue  of  the  public  authority.  The 
monster  who  does  not  love  his  people  is  no  better  than  an 
odious  iisur[K  1 ,  and  deserves,  no  doubt,  to  be  hurled  from  the 
throne.    There  is  no  kingdom  where  the  statue  of  Codrus 
onght  not  to  be  placed  before  the  palace  of  the  sovereign. 
That  magnanimous  king  of  Atliens  sacrificed  his  life  for  hig 
people.*    That  great  prince  and  Louis  XII.  are  illustrious 
models  of  the  tender  love  a  sovereign  owes  to  his  subjects. 

The  term,  Country,  seems  to  be  pretty  generally  known :  j  133.  De. 
but  as  it  is  teken  in  diifmnt  senses,  it  may  not  be  unusefultoiuon  of 
to  give  it  here  an  exact  definition.   It  commonly  signifies  the    ''  '^ 
State  of  whieh  one  M  a  memJber:  in  this  sense  we  have  used^^^' 
it  in  the  preceding  sections ;  and  it  is  to  be  thus  understood  [  64  ] 
in  the  law  of  nations. 

Tti  a  more  confined  sense,  and  more  agreeably  to  its  ety- 
mology,  t!iis  term  signifies  the  state,  or  even  more  particularly 
the  towii  or  place  where  our  parents  had  their  fixed  residence 
at  the  moment  of  our  birth.  In  this  sense,  it  is  justly  baid, 
that  our  countiy  cannot  be  changed,  and  always  remains  the 
same,  to  whatsoever  place  we  may  afterwards  remove.  A 
man  ought  to  preserve  gratitude  and  affection  for  the  state 
to  whiw  he  is  indebtea  for  his  education,  and  of  which  his 
parents  were  members  when  they  gave  him  birth.  But  as 
various  lawful  reasons  may  oblige  mm  to  choose  another  coun- 
try,— that  is,  to  become  a  member  of  another  society ;  so, 

•       coantry  being  attacked  by  tho  should  remain  rictorioUy  Codras  dij- 

Hern<'Hda\  ho  contolted  Uio  oracio  of  guiscd  himself,  and,  roahing  into  the 

Apollo ;  and  being  answered,  that  the  battle,  was  killed  hj  one  of  the  enemy's 

Mfto  whoM  ahtof  dMaU  be  daia  loidtoi. 
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and  firiml* 
jon  <mr 


§  124.  The 
glory  of 
good  citi- 
(M) 


BOOK  I.  when  wc  speak  in  general  of  the  daty  to  onr  country,  tho 
term  is  to  be  understood  as  meaning  the  state  of  which  a  man 

is  an  actual  member ;  since  it  is  the  latter,  in  preference  to 
r .  T  V  other  state,  that  he  is  bound  to  serve  with  his  utmost 

etVorts. 

§  123.  How  If  every  man  is  obliged  to  entertain  a  sincere  love  for  his 
country,  and  to  promote  its  welfare  as  far  as  in  his  power,  it 
IS  a  shameful  and  detestable  crime  to  injiire  that  very  country. 
He  who  becomes  goil^  of  it,  yiolates  hU  most  sacred  en- 
gagements, and  sinks  into  base  ingratitude:  he  dishonours 
himself  by  the  blackest  perfidy,  since  he  abuses  the  confidence 
of  his  fellow-citizens,  and  treats  as  enemies  those  who  had  a 
right  to  expect  his  assistance  and  service?:.  Wo  see  trnitors 
to  their  country  only  amoni;!;  those  men  who  are  Bololy  sensi- 
ble to  base  interest,  who  oiil}'  seek  their  own  iiuiiiodi.ite 
vantage,  and  whose  hearts  are  incapable  of  every  sentiment 
of  affection  for  others.  They  are^  therefore,  justly  detested 
by  mankind  in  general,  as  the  most  infamous  of  all  villains. 

On  the  contrary,  those  generous  citizens  are  loaded  with 
honour  and  praise,  who,  not  content  with  barely  avoiding  a 
failure  in  duty  to  their  country,  make  noble  efforts  in  her 
favour,  and  are  capable  of  makin;i  her  tlie  grentcst  sacrifices. 
SnuitlM.  The  names  of  Brutus,  Curtius,  and  the  two  Decii,  will  live 
as  long  as  that  of  Rome.  The  Swiss  will  never  forget  Ar- 
nold dc  Winkelried,  that  hero,  whose  exploit  would  have 
deserved  to  be  transmitted  to  pcaterity  by  the  pen  of  a  Livy. 
He  truly  devoted  his  life  for  his  country's  sake:  but  he  die- 
voted  it  as  a  general,  as  an  undaunted  warrior,  not  as  a  so* 
perstitious  visionary.  That  nobleman,  who  was  of  the  country 
of  Undcrwald,  seeing,  at  the  battle  of  Sempach,  that  his 
conntrvmen  onld  not  break  tlironfrh  the  Anstrinns,  because 
the  latter,  armed  cap-a-pie,  had  dismounted,  and,  forming  a 
close  battalion,  presented  a  front  covered  with  steel,  and 
bristling  with  pikes  and  lances, — formed  the  generous  design 
of  sacrificing  himself  for  his  country.  My  friends,*'  said 
he  to  the  Swiss,  who  began  to  be  dispirited^  ^  I  will  this  day 
give  my  life  to  procure  yon  the  victory:  I  only  recommend 
to  yon  my  family :  follow  me,  and  act  in  consequence  of  what 
t  65  ]  you  see  mo  do."  At  these  words  he  ranged  them  in  that  form 
which  the  Romans  culled  cunetif,  and  plaeinn;  Inniself  in  the 
point  of  the  triangle,  marched  to  the  centre  of  the  enemy: 
when,  embracing  between  his  arms  a.s  many  of  the  enemy'§ 
pikes  as  he  could  compass,  he  threw  himself  to  the  grouud, 
thus  opening  for  his  followers  a  passage  to  penetrate  into  the 
midst  of  this  thick  battalion.  The  'AustrianSy  once  broken, 
were  conquered,  as  the  weight  of  their  armour  iheik  became 
fatal  to  them,  and  the  Swiss  obtained  a  complete  victory.* 

(51)  Sm  olMcmtioiu,  post,  f  190,   1366.    The  Autrija  amy  oonilitod 
p.  92. — C.  «f  ftv  IfeoOHid  diOMn  men, 

•  This  alrir  happtaed  ia  Um  jmt  whom  nw*  a  gntitmmSm  U 
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CHAP.  XII. 

07  PIET7  AND  BBLIOION. 

PIETT  and  relij^on  hayc  an  essential  influence  on  the^iss.  of 
happiness  of  a  nation,  and,  from  their  importance,  deserve  a  piety, 
particular  chapter.  Nothing  is  so  proper  as  piety  to  strength- 
en virtiio,  and  give  it  its  due  extent.  By  the  word  Piett/y  I 
mean  a  di^j-osition  of  soul  that  lead-?  us  to  direct  all  our 
actions  towards  the  Deity,  and  to  endeavour  to  please  him 
in  every  thin^  we  do.  To  the  practice  of  this  vii'tue  all 
mankind  are  indispensahly  ohliged :  it  is  the  purest  souroe 
of  their  felicity ;  and  those  who  unite  in  civil  society  are 
under  still  greater  obligations  to  practise  it.  A  nation  ought 
tlien  to  be  pious.  The  superiors  intrusted  with  the  public 
affairs  sliould  constantly  endeavour  to  deserve  the  approba- 
tion of  their  divine  Master;  and  whatever  they  do  in  the 
name  of  the  state,  ought  to  be  regulated  Ity  this  grand  view. 
The  care  of  fonning  pious  dispositions  in  all  the  people  should 
be  constantly  one  of  the  principal  objects  of  their  vigilance, 
and  from  this  the  state  •will  derive  very  great  advantages.  A 
serious  attention  to  merit^  in  all  our  actions,  the  approbation 
of  an  infinitely  'mse  Being,  cannot  fail  of  producing  excellent 
citizens.  Enlightened  piety  in  the  people  is  the  firmest  sup- 
port of  a  lawful  authority ;  and,  in  the  sovereign's  hearty  it 
19.  tlie  plerlj^e  of  the  people's  safety,  and  excites  their  confi- 
dence. Ye  lords  of  the  earth,  who  acknowledge  no  superior 
here  below,  what  security  can  we  have  for  the  jiurity  of  your 
intentions,  if  we  do  not  conceive  you  to  be  deeply  impressed 
•with  respect  for  the  common  Father  and  Lord  of  men,  and 
animatea  with  a  desire  to  please  him  ? 

We  have  already  insinuated  that  piety  ought  to  he  at-; iM.  it 
tended  with  knowledge.   In  Tain  would  we  propose  to  please  o»«^>t  ^  b« 
God,  if  we  know  not  the  means  of  doing  it.    But  what 
deluge  of  evils  arises,  when  men,  heated  ])y  ''o  powerful  aj^^gg^ 
motive,  are  prompted  to  take  methods  t]i;it  are  cijually  false  ^  66  3 
and  pernicious !    A  blind  piety  only  produces  buperstitious 
bigots,  fanatics,  and  persecutors,  a  thousand  times  more  dan- 

ferous  and  destructive  to  society  than  libertines  are.  There 
ave  appeared  barbarous  tyrants  who  have  talked  of  nothing 
but  the  glory  of  God,  while  they  crushed  the  people,  and 

count.",  nriil  T\*>Mli{y  of  flisfinpuinheil  noltlemcn  of  the  ho^t  fam5!i._\«  in  Oer- 

nnk,  aU  armed  from  bead  to  foot.  mnny.    Hittvry  of  the  Helvetic  Cbn- 

Tbe  Swiss  wei«  tto  more  than  Oiirtoen  /tderaey,  by  Db  WArniTii.iJi,  voL  L  pw 

bandred  men,  ill  armed.    In  thia  battto,  ISt.  —  Tschtol— Etterlw.  —  Schodb- 

the  dukf>  of  Au«trifi  pcnphcd,  with  two  LER.  —  R.KBMAK.  —  [f'oe    the  national 

thousand  of  his  forces,  in  which  nam-  consequences  of  thia  valour,  stated  pcwl, 

Im  mm  lis  hondnd  tmA  Miwuafy'-dbt  |  IM,  M-S.] 
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BOOB  I.  trampled  under  foot  the  most  sacred  laws  of  nature.  It  waa 
c«A>.  XXL  £j.QQ^  ^  refinement  of  piety,  that  the  anabaptists  of  the  six- 
teenth  eentoty  refused  ^1  obedience  to  the  powers  of  the 
earth.  James  Ol^iient  and  Bavaillao,*  those  execrable  par- 
riddee,  thought  themselves  animated  hj  the  most  sublime 
devotion. 

?  127.  Of      Religion  consists  in  the  doctrines  concerning  the  Deity  and 
reliponln-  ^j^p  things  of  another  life,  and  in  the  worsliip  appointed  to 
"     the  honour  of  the  Supreme  Being.    So  far  aii  it     seated  in 
the  hearty  it  is  an  affair  of  eonsrii^vrej  in  which  every  one 
ou^ht  to  be  directed  by  his  own  uiiderbtanding :  but  so  far 
it  IS  external f  and  mmiely  egtMishedf  itiaan  affair  of  state, 
I  isi.         Every  man  is  obliged  to  endeavour  to  obtain  just  ideas  of 
Righta  of    God,  to  know  his  laws,  his  views  with  respect  to  his  crea- 
individBBk.  tores,  and  the  end  for  which  thev  were  created.    Man  doubt- 
less owes  the  most  pure  love,  the  most  profound  r^pect  to 
his  Creator;  find  to  keep  alive  these  dispositions,  and  act  in 
consenuencc  of  them,      should  honour  <Jod  in  all  hisaelions, 
and  show,  by  the  niu.-^L  suitable  means,  the  sentiments  that  fill 
Liberty  of  his  mind.    This  short  explanation  is  sufficient  to  prove  that 
man  is  essentially  and  necessarily  free  to  make  use  of  hiB 
own  choice  in  matters  of  religion.   His  belief  - is  not  to  be 
commanded ;  and  what  kind  of  worship  most  that  be  which 
is  produced  by  force?    Worship  consists  in  certain  aetions 
pei^ormed  with  an  immediate  view  to  the  honour  of  God ; 
there  can  be  no  worship  proper  for  any  man,  which  he  does 
not  believe  suitable  to  that  end.    The  obligation  of  sincerely 
endeavouring  to  know  God,  of  serving  liim,  and  adoring  him 
from  tlie  hutfom  of  the  hearty  being  imposed  on  man  by  his 
very  nature, — it  is  impossible  that,  by  his  engagements  with 
society,  he  should  have  exonerated  himself  from  that  datj^ 
or  deprived  himself  of  the  liberty  which  b  absolutely  neces- 
sary for  the  performsnce  of  it.   It  must  then  be  concluded, 
that  liberty  of  conscience  is  a  natural  and  inviolable  right. 
It  is  a  disgrace  to  human  nature,  that  a  truth  of  this  kind 
should  stand  in  need  of  proof. 
1 129.  Pnb-     But  we  •'hmild  take  care  not  to  extend  this  liberty  beyond 
Uo  eaubiuh- j^g  just  bounds.    In  religious  affairs  a  citizen  has  only  a 
UdMi^SS^  right  to  be  free  from  compulsion,  but  can  by  no  means  claim 
that  of  ope}ily  doing  what  he  pleases,  without  regard  to  the 
[  57  ]  consequences  it  may  produce  on  society.  (52)   The  establish- 
ment of  religion  by  law,  and  its  public  ezerdse^  are  matters 
of  state,  and  are  necessarily  under  the  jurisdiction  of  the 

•  The  former  nB«a«.«!nftted  Honry  IIL   to  baye  bepn  an  impostor,  nnci  n  mnr- 
of  France ;  the  latter  murdered  Ub  too-   derer  in  principle,  and  a  fanatic,  is  an 


r,  Henry  lY.  ittdHcllibto  idfdMMMi«r  »t  oomnoo  law. 

(52)  With  respect  to  these  in  Eng-  Itez  y.  Waddin^oH^  1  Bam.  t  Creto.  28. 

land,  imd   ]>ui)i.''hmcntx  for  the  violii-  And  ftt  to  modon  ngnlttttoilf  MO  4  BUk 

tiou,  see  4  lila.  Com.  41  to  66.    him-  Cum. 
fli«B7»  or  »  Ubel*  itetiBg  mt  Bnkmt 
US 
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political  authority.    If  all  men  arc  bound  to  ?crvc  God.  tlio    »<*o*  *• 


entire  nation,  in  her  national  capacity,  r-^  floubtlrss  obliired  to 

serve  and  hononr  him  (Prelim.  ^  5).    And  as  this  i"'P*'^'^''"^  ri-hts  of  the 
dnty  is  to  be  dischartrod  by  the  nation  in  whatever  manner  ^^^^ 
ehe  judges  best, — lu  liie  nation  it  belongs  to  determine  what 
religion  she  will  follow,  and  what  pnblio  worship  she  thinks 
proper  to  establish. 

u  there  be  as  yet  no  religion  established  by  pnblic  antho- 1  iso.  When 
rity,  the  nation  ought  to  use  the  utmost  care,  in  order  to  there  is  as 
know  and  establish  the  beet.  That  which  shall  have  the  ap-^*'  °° 
probation  of  the  majority  shall  bo  received,  and  publicly  esta- jjjjjj^ 
blished  by  law ;  by  which  meana  it  will  become  the  rcliLrion 
of  the  Htate.  But  if  a  considerable  part  of  the  nation  13  ob- 
stinately bent  upon  followinfr  another,  it  is  asked — What  does 
the  law  of  nations  require  in  such  a  case  ?  Let  ub  first  re- 
member that  liberty  of  conscienoe  is  a  natural  right,  and  that 
there  must  be  no  constraint  in  this  respect  There  remain 
then  but  two  methods  to  take,—- either  to  permit  this  party 
of  the  ettisens  to  exercise  the  religion  they  choose  to  profess, 
or  to  separate  them  from  the  society,  leaving  them  their 
property,  and  their  share  of  the  country  that  belonged  to  the 
nation  in  common, — and  tbn'^  to  f. irm  two  now  states  instead 
of  one.  The  latter  method  appears  by  no  means  proper:  it 
would  weakeii  the  nation,  and  thus  would  be  inconsistent  with 
that  regard  which  she  owes  to  her  own  preservation.  It  is 
therefore  of  more  advantage  to  adopt  Hie  former  method,  and 
thus  to  establish  two  religions  in  the  state.  Bnt  if  these  re- 
ligions are  too  incompatible ;  if  there  be  reascm  to  fear  that 
they  will  prodnoe  divisions  among  the  citizens,  and  disorder 
in  public  affairs,  there  is  a  third  method,  a  wise  medium  be- 
tween the  two  former,  of  which  the  Swiss  have  furnished  ex- 
a'nple?.  The  cantons  of  Olaris  and  Appenzel  were,  in  the 
sixteenth  century,  each  divided  into  two  parts :  the  one  pre- 
served the  iiomish  religion,  and  the  other  embraced  the  Kefor- 
mation ;  each  part  has  a  distinct  government  of  its  own  for 
domeetie  affiiirs ;  but  on  foreign  affidrs  they  unite^  and  form 
bat  one  and  tiie  same  repoblic,  one  and  tiie  same  canton. 

Finally,  if  the  number  of  citizens  who  would  profess  a  dif- 
ferent religion  from  that  established  by  the  nation  be  incon- 
9ideral)lc ;  and  if,  for  good  and  just  reasons,  it  be  tliought 
improper  to  allow  the  exercise  of  several  religions  in  the  state 
— ^those  citizens  have  a  right  to  sell  their  lands,  to  retire  with 
their  families,  and  take  all  their  property  ^vith  them.  For 
their  engagements  to  society,  and  their  submission  to  the 
public  authority,  can  never  oblige  them  to  violate  their  con- 
floienoes.  If  the  sode^  ^  not  i^low  me  to  do  that  to  which 
I  diink  myself  boand  by  an  indispensable  obligation,  it  is 
oblijpd  to  allow  me  permission  to  depart. 

When  the  choice  of  a  religion  is  already  made,  and  there  is  § 
established  by  lav,  the  nation  ooght  to  protect  and  sup-      ^  ^ 

17  U8 
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.  n    X  religion,  and  preaenre  it  as  an  estaUialiment  of  iikt 

M^iithed"  g^^^^^^^  importance,  without,  however,  blindly  rejeeting  tbe 

i^llgl^  changes  that  may  be  proposed  to  render  it  more  pure  and 
usefal :  for  we  ought,  in  all  things,  to  aim  at  perfection  (§  21). 
But  aa  all  innovations,  in  this  case,  are  full  of  danger,  and 
can  aeldom  be  produce  I  without  disturbances,  they  onglit  not 
to  be  attempted  upon  slight  grounds,  without  necessity,  or 
very  inipurtitnt,  reasons.  It  solely  belongs  to  tLe  hociety,  the 
state,  the  entire  nation,  to  determine  the  necessity  or  propriety 
of  thoee  changes;  and  no  nrivate  indindnal  has  a  right  to 
attempt  them  by  lus  own  authority,  nor  consequently  to  preadb 
to  the  people  a  new  doctrine.  Let  him  offer  his  sentiments  to 
the  conductors  of  the  nation,  and  satonit  to  the  orders  he 
<»ives  from  them. 

But  if  a  new  religion  spreads,  and  hccomes  fixr  l  m  the 
mimU  of  th*'  people,  as  it  cumraonly  happens,  milrjM mleutly 
of  the  public  authority,  ami  without  any  deliberatiua  in  com- 
mon, it  will  be  then  necessary  to  adopt  the  mode  of  reaaouing 
we  followed  in  the  preceding  section  on  the  case  of  dioosing 
a  religion ;  to  pay  attention  to  the  number  of  those  who  follow 
the  new  opinions — to  rein«nber  that  no  earthly  power  haa 
authority  oyer  the  consciences  of  men, — and  to  unite  the 
maxims  of  sound  policy  with  those  of  justice  and  equity. 
2  IJtt.  Dtt-      We  have  thus  given  a  brief  compendium  of  the  duties  ami 
^JJ^^^  rights  of  a  nation  with  regard  to  religion.    Let  us  now  come 
•o^reiffn  ^     thoao  of  the  sovereign.    These  cannot  be  exactly  the  same 
with  regard  as  thoso  of  the  uatiou  which  the  uovureign  represents.  The 
to  MiigimL  natore  of  the  sntrject  opposes  it ;  for  in  religion  nobody  can 
^▼e  up  his  liberty.   To  give  a  dear  and  distinct  view  of  those 
rights  and  duties  of  the  prince,  and  to  establish  them  on  a 
S(wd  basis,  it  is  necessary  here  to  refer  to  the  distinction  we 
have  made  in  the  two  preceding  sections :  if  there  is  question 
of  establishing  a  religion  in  a  state  that  hn^  not  yet  received 
one,  the  sovereign  may  doubtless  favour  that  which  to  liim 
appears  the  true  or  the  best  religion, — may  liave  it  announced 
to  the  people,  and,  by  mild  and  suitable  means,  endeavour  to 
establish  it: — he  is  even  bound  to  do  this,  because  he  is 
obliged  to  attend  to  every  tinag  that  oonoeme  the  happiness  of 
the  nation.   But  in  this  he  has  no  right  to  use  authority  and 
constraint.    Sinoe  there  was  no  religion  established  in  the 
society  when  he  received  his  authority,  the  people  gave  him 
no  power  in  this  respect ;  the  support  of  the  laws  relating  to 
religion  is  no  part  of  his  office,  and  does  not  belong  to  the  au- 
thority witii  which  they  intrusted  him.    Numa  was  the  founder 
of  the  religion  of  the  ancient  Eomans ;  but  he  persuaded  the 
people  to  receive  it*   If  he  had  been  able  to  command  in  that 
nstiuioe,  he  would  not  have  had  recowse  to  the  revelations 
of  the  nymph  Egcria.   Though  the  sovereign  csnaot  exert 
§tkf  authority  in  order  to  establish  a  religion  where  there  is 

none,  he  is  astboriaed.  and  evan  obliged,  to  employ  aU  his 

no 
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power  to  hinder  the  introduction  of  one  which  he  judges  per-  book  u 
nicious  to  morality  and  dangerous  to  the  state.  For  he  ought  "** 
to  preserve  his  people  from  evenr  tbmg  that  hm,^  be  injorioiis 
to  them;  and  so  mr  is  a  new  doctriiie  from  bemg  an  exeep> 
tion  to  this  rule,  that  it  is  one  of  its  most  important  objects. 
We  shall  see,  in  the  following  sections,  what  are  the  dutieB 
and  rights  of  the  prince  in  ngud  to  the  religion  pnblioly  ea- 
tahlished. 

The  prince,  or  the  conductor,  to  whom  the  nation  has  in-  g  133. 
trusted  the  care  of  tlie  government  and  the  exercise  of  theWhore 
sovereign  power,  is  obliged  to  watch  over  the  preservation  of  *'**'J,f*i!^ 
the  received  religion,  tlw  wenlup  ettaUiahed  by  law,  and  has^^j^^ 
a  right  to  reatrain  those  who  attempt  to  destroy  or  cBstnrb  it. 
But  to  acquit  himself  of  this  duty  in  a  manner  equally  just 
and  wise,^  no  ought  never  to  lose  sight  of  the  character  in 
which  he  is  called  to  act,  and  the  reason  of  his  being  invested 
with  it.  Religion  is  of  extreme  importance  to  tlie  peace  and 
welfare  of  society ;  and  the  prince  is  obliged  to  have  an  eye 
to  every  thing  in  which  the  state  is  interested.  This  is  all 
that  calls  him  to  interfere  in  religion,  or  to  protect  and  defend 
it.  It  is  therefore  upon  this  footing  only  that  he  can  inter- 
fere: conseqiientfy,  be  oogfit  to  exert  ms  authority  agsunst 
thcee  alone  whoee  eonduct  in  religious  matters  is  prejudicial 
or  dangerous  to  tiie  state ;  but  he  must  not  extend  it  to  pre- 
tended crimes  against  God,  the  punishment  of  which  exclu- 
sively belongs  to  the  Sovereign  Judge,  the  searcher  of  hearts. 
Let  us  remember  tliat  religion  is  no  farther  an  affair  of  state, 
than  as  it  is  exterior  and  publicly  established :  that  of  the 
heart  can  only  depend  on  the  conscience.  The  prince  has  no 
right  to  punidi  any  persons  bat  those  that  ^turb  society } 
and  it  would  be  very  unjust  in  him  to  inlliet  pains  and  penal- 
ties on  any  person  whatsoofer  fbr  his  private  Opinions^  when 
that  person  neither  takes  pains  to  divulge  them,  nor  to  obtain 
followers.  It  is  a  principle  of  fanaticism,  a  source  of  evils 
and  of  the  most  notorious  injustice,  to  imagine  that  frail  mor- 
tals ought  to  take  up  the  cause  of  God,  maintain  his  glory  by 
acts  of  violence,  and  avenge  him  on  his  enemies.  Let  us  only 
give  to  iovereigns,  said  a  great  statesman  and  an  excellent 
dtizen* — ^let  us  ^ive  them,  for  the  e<mm&n  advantage,  the 
power  of  punMtng  whatever  i$  ii^uriow  t$  ehatH^  s»* 
eiety.  It  apperUdm  not  to  kunumJuHioe  to  heeome  &e  amm"  ^ 
ger  of  what  eoneems  the  cause  of  God.f  Cicero,  who  was  as 
able  and  as  great  in  state  affairs  as  in  philosophy  and  oio* 
quence,  thought  like  the  Duke  of  Sully.  In  the  laws  he  pro- 
poses  relating  to  religion,  he  says,  on  the  subject  of  piety 
and  interior  religion,  "  if  any  one  transgresses,  God  will  re- 
venge it:"  but  he  declares  the  crime  capital  that  should  be 


*  The  IHike  do  Solly ;  see  his  Me-      f  Deorum  injuria 
moin  digested  by  M.  de  rEehue,  t)L  t.  Ann,  book  i.  c  78. 

fl^^i  l^ft^ 
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OHAI-.  xn.  affairs,  and  in  which  the  whole  state  is  concerned.*  Tho 
[  60  ]  wise  Romans  were  very  far  from  persecuting  a  man  for  his 

creed ;  they  only  required  that  people  should  not  disturb  tho 

public  order. 

i  134.  Ob-     The  creeds  or  opinions  of  individuals,  their  sentimeuts  with 
jeoti  «f  hi*  respect  to  the  Deity, — ^in  a  word,  interior  religion — should, 
Sriicans        P^^^J*  ^      objcct  of  the  prince's  attention:  be  sboold 
be^ooght  to  ^^^^^^     means  of  enabling  his  subjects  to  discoTer  the  truth, 
enpioj     and  of  inspiring  tbem  with  good  sentiments ;  bnt  be  should 
employ  for  this  purpose  only  mild  and  paternal  metboda.t 
Here  he  cannot  command  (§  128).    It  is  in  external  ?  ( liLrion 
and  it3  public  exercise  that  his  authority  may  I  c  cuipldycd. 
ffis  task  is  to  preserve  it,  and  to  prevent  the  disorders  and 
troubles  it  may  occasion.    To  preserve  religion,  he  ought  to 
maintain  it  in  the  puritj  of  its  institution,  to  take  care  that  it 
be  faithfully  ohsenred  m  aQ  its  public  acts  and  ceremonies, 
and  pnnisb  those  who  dare  to  attack  it  openly.   But  be  caa 
require  nothing  by  force  except  silence^  and  ought  never  to 
oblige  any  person  to  bear  a  part  in  external  ceremonies : — ^by 
constraint,  he  would  only  produco  distiirbances  or  hypocrisy. 

A  diversity  of  opinions  nnd  worship  has  often  produced 
disorders  and  fatal  fli-<('ii<i  iis  in  a,  state:  and  for  this  rea- 
son, many  v^'iW  allow  but  one  and  the  same  religion.    A  pru- 
d^it  and  equitable  sovereign  will,  in  particular  conjunctures^ 
see  wbetber  it  be  proper  to  tolerate  or  forbid  the  exercise  of 
several  different  kmds  of  worship. 
1 135.  Of     But,  in  general,  we  may  boldly  affirm  that  the  most  cer- 
toierttfon,   tain  and  equitable  means  of  preventing  the  disorders  that  may 
(53)  occas5onf»d  by  difference  of  religion,  is  a  univerpial  tolera- 

tion of  all  religions  which  contain  no  tenets  that  arc  danger- 
ous either  to  morality  or  to  the  state.  Let  interested  priests 
declaim !  they  would  not  trample  under  foot  tho  laws  of  hu- 
manity, and  those  of  God  himself,  to  make  theur  doctrine 
triumph,  if  it  were  not  tbe  foundation  on  which  are  erected 
their  opulence,  Inxni^^  and  power.  Do  but  crush  the  spirit 
of  per8eciitiion,<— pniudi  severely  whoever  shall  dare  to  dis- 
turb others  on  account  of  their  creed,  and  you  will  see  all 
sects  living  in  ponce  in  their  common  country,  and  ambitious 
of  producing  good  citizens.  Holland,  and  tho  ptato«  of  the 
^  Kii^g  of  Prussia,  furnish  a  proof  of  this:  CalvinisL^,  Lutlu  rans. 
Catholics,  Pietists,  Sociuiaiis,  Jews,  all  live  there  in  peace, 
because  they  are  equally  protected  by  the  sovereign ;  and  ncme 
are  pimisbed,  but  uie  djstorbm  of  the  tranqmlluy  of  others. 

^Qnlteci:?;  faxit,  Pmn  'p^o  Tindez  gih.  lib,  i.    WhaA  a  fine  lesson  does 
Miii  •  •  «  «  Qui  non  pftrueri^  o«piUiIo  this  p«giA  phUotoi^er  gire  to  Chh«> 


UgiLVa^VL  tUnit 

t  Qau  (religtonM)  a<m  iB«ta»  Md  (5S)  Se«  the  modem  enactments,  4 

eft  ooDjonetioQe  qoso  est  bomini  cum  Bla.  Com.  440,  4AS;  Id.       63y  in  th* 

Deo,  eooserrmadas  pato.   Cioero  d*  Le-  notes. — C. 
US 
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religion,  the  entire  nation,  or  the  greater  part  of  it,  should 
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be  diBgiisted  with  it,  and  desire  to  have  it  clMnged,  the  sove- ^^^^  T^'^^ 
reign  cannot  do  violence  to  his  people,  nor  constrain  them  in  o^^^^^ 

an  affair  of  this  natnrc.    The  public  religion  was  established  when  the 
for  tlie  safety  and  advantage  of  the  nation:  and,  hosides  its  nation  is  re. 
proving  inefficacious  when  it  ceases  to  influence  the  heart,  the  ^^^^^  ^ 
sovereign  has  here  no  other  authority  than  that  wliich  results  ^'^S,^ 
from  the  trust  reposed  in  him  by  the  people,  and  they  have 
only  committed  to  him  that  of  protecting  whatever  religion  [  ] 
they  think  proper  to  profess. 

But  at  the  same  time  it  is  very  just  that  the  prince  Bhoddl  Dir. 
haye  the  liberty  of  oontintiing  in  the  profession  of  his  ovn^jT^^ 
religion,  without  losing  his  crown.   Provided  that  he  pJ*otect"j,J^^,j^ 
the  religion  of  the  state,  this  is  all  that  can  be  required  of  a  prince  of 
him.    In  general,  a  difference  of  religion  can  never  make  W««roini. 
any  prince  forfeit  his  claims  to  the  sovereignty,  unless  a  fun- 
damental law  ordain  it  otherwise.    The  pagan  llomans  did 
not  cease  to  obey  Constantino  when  he  embraced  Christian- 
ity ;  nor  did  the  Christians  revolt  from  Julian  after  he  had 
qjDitted  it.* 

We  have  established  liher^  of  conscience  for  individuals  H  33.  i>n- 
(§  128).  However,  we  have  also  shown  that  the  "^^^^^  ri*hi"of  the 
has  »  right,  and  is  even  under  an  obligation,  to  protect  andg^^^igg 

support  the  religion  of  the  state,  and  not  suffer  any  person  reconciled 
to  attempt  to  corrupt  or  destroy  it, — that  he  may  even,  ac-  with  thona 
cording  to  circumsUinces,  permit  only  one  kind  of  public ^MJ** '"^ 
worship  throughout  the  whole  country.    Let  us  reconcile 
those  different  duties  and  rights,  between  Avhich  it  may  he 
thought  that  there  is  some  contradiction : — let  us,  if  possible, 
omit  no  material  argument  oa  so  important  and  delicate  a 
8ab|ect* 

If  the  sovereign  trill  allow  the  public  exercise  of  only  one 
and  the  same  r^gkm,  let  him  oblige  nobody  to  do  any  thing 
contrary  to  his  conscience ;  let  no  subject  be  forced  to  bear  a 
part  in  a  Pior-liip  which  he  disapproves,  or  to  profess  a  reli- 
gion which  he  believes  to  be  false;  but  let  the  subject  on 
his  part  rest  content  with  avoiding 'the  guilt  of  a  shameful 
hypocriiiy;  let  him,  according  to  the  light  of  his  own  know- 
ledge, serve  God  in  private  and  in  his  own  house — ^persuaded 
that  Providence  does  not  call  upon  him  for  public  worship, 
since  it  has  placed  him  in  such  circumstances  that  he  cannot 
perform  it  without  creating  disturbances  in  the  state.  God 
would  have  us  obey  our  sovereign,  and  avoid  every  thing  that 

*  When  tha  chief  part  of  the  people  noTortbeleea  still  retained  all  ber  right*, 

in  ttie  principality  of  Nenfcliate!  and  The  state  eoanael  enaotod  eeelefisstJeal 

VallaojiriD  crabrecMl  tbo  reformed  rc-  lawn  nwl  constitutions  similnr  to  ihosi) 

ligion  in  the  siixtcenth  century,  Joon  of  of  the  n  f  rtn.  d  rhiirrhi  -  in  Pwit/ v!anr1, 

Hoctiberg,  tbeir  wiTeroign,  oontinued  to  and  tbo  princeee  gave  Uioiu  bcr  eaou- 

lif*  In  the  Eonan  OiUioUe  USOk,  and  tion. 
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may  be  pernicioiui  to  society.  These  are  immutable  precepts 
of  the  law  of  nature :  the  precept  that  enjoins  pubh'c  wor- 
ship is  conditional,  and  dependent  on  the  effects  which  that 
worship  may  produce.  Interior  worship  is  necessary  in  its 
own  nature ;  and  we  ought  to  confine  ourselves  to  it,  in  aU 
oases  in  which  it  is  most  eonYenient.  Public  worship  is  aj^ 
pointed  for  tho  edification  of  men  in  slorifying  God:  but  it 
ooHnteraots  that  end,  and  oeases  to  belaadable,  on  those  o<^ 
[  62  ]  casions  irben  it  only  produces  distnrbanees,  and  gives  offence^ 
If  any  one  believes  it  absolutely  necessary,  let  nim  quit  tbe 
country  where  he  is  not  allowed  to  perform  it  according  to 
the  dictates  of  his  own  conscience ;  let  him  go  and  join  those 
who  profess  the  same  religion  with  himself. 


MTereign  societv  incontrovertiblv  proves  that  the  conductor  of 

have  the  in-^  oiQffit  to  bave  the  inn»eetioii  of  irhat  relates  to  HL 
■{Motion  of  and  an  anthority  over  the  minisfers  who  teach  it.  The  end 

tho  affaira  of  sociotj  wd  of  qWI  govemment  necessarily  requires  that 
ndfti^?  he  who  exercises  the  supreme  power  should  be  invested  ivith 
rityoTer  rights  without  which  he  could  not  exercise  it  in  a 

thoso  who  manner  the  most  advantageous  to  the  state.  These  arc  the 
teach  it,  prerogatives  of  majesty  (§  45),  of  which  no  sovereign  can  di- 
vest himself,  without  the  express  consent  of  the  nation.  The 
inspection  of  the  affairs  of  religion,  and  the  authority  over  its 
ministers,  oonstitnte^  therefore,  one  of  the  most  important  of 
those  prerogatiTes,  since,  without  this  power,  the  sorereigii 
would  never  be  able  to  prevent  the  disturbances  that  reIi|^oii 
might  occasion  in  the  state^  nor  to  employ  that  powerful  en- 
gine  in  promoting  the  welfare  and  safety  of  the  society.  It 
would  be  certainly  very  strange  that  a  lAltitudo  of  men  who 
united  themselves  in  society  for  their  common  advantage, 
that  each  might,  in  tranquillity,  labour  to  supply  his  necessi- 
ties, promote  his  own  perfection  and  happiness,  and  live  aa 
beeomes  a  rationid  bemg:  it  would  be  very  stranee,  I  aa^, 
that  such  a  society  shomd  not  haye  a  right  to  f<3low  iheur 
own  judgment  in  an  affair  of  the  utmost  importance ;  to  de> 
termino  what  they  think  most  suitable  with  regard  to  religion; 
and  to  take  care  that  nothing  dangerous  or  hurtful  be  mixed 
with  it.  Who  shall  dare  to  dispute  that  an  independent  na- 
tion has,  in  this  respect  as  in  all  others,  a  right  to  proceed 
according  to  the  light  of  conscience  ?  and  when  once  she  has 
made  choice  of  a  particular  religion  and  worship,  may  she  not 
confer  on  her  conductor  all  the  power  she  possesses  of  re^ 
lating  and  directing  that  religion  and  worship,  and  enforemg 
their  observance? 

Let  us  not  be  told  that  the  management  of  sacred  things 
belongs  not  to  a  profane  hand.  Such  discourses,  when  brought 
to  the  bar  of  reason,  are  found  to  be  only  vain  declamations. 
There  is  nothing  on  earth  more  august  and  sacred  than  a  sove- 
reign ;  and  why  should  God,  who  calls  him  by  his  providence 


Digitized  by  Google 


or  PXK7  JOa>  BlUQIQEr. 

to  watch  over  tlie  safety  and  happiness  of  a  wliolo  nation,  de-  JJJJ"^ 

prive  liim  of  the  direction  of  tha  most  powerful  Bpring  that   ■  

Mtrnttes  mankind?  Tho  kw  of  nfttore  iMnrai  to  Mm  tins 
right,  with  all  othcn  that  aro  oaacatial  to  good  go?erament; 
and  nothing  is  to  be  foond  in  8criptiire  that  ehangee  tlua  die- 
poflition.  Among  tho  Jeva,  neith«r  the  king  nor  any  other 
person  could  maKc  any  innoTation  in  the  law  of  Mosea ;  but 
the  sovoroicrn  attended  to  its  presenntinn,  and  could  check 
the  high  priest  when  he  deviated  from  hid  duty.  Where  is  it 
asserted  in  the  New  Testament,  that  a  Christian  prince  has 
nothing  to  do  with  religious  a&irs?  Submission  and  obe- 
dienoe  to  tho  mperior  pom  ava  then  dearij  and  aipraBdj 
eivfoined.  It  iron  in  vain  to  objoot  to  oa  tho  ezanndo  of  tiio  [  (S8  ] 
apoBtlea,  who  preacbed  the  gospel  in  o|ipoKtioB  to  no  will  of 
ooY6nigna:*-whoew  vonld  deviate  from  the  ordinary  rules, 
must  have  a  divino  miflsioa»  and  eatabKeh  bis  aotbontj  bj 
miracles. 

No  person  can  dispute  that  the  sovereign  has  a  right  to  take 
care  that  nothing  contrary  to  the  welfare  and  pnfoty  of  the 
state  be  introduced  into  relitziou ;  aud^  consequently,  he  must 
have  a  right  to  ozamine  its  doctrines,  and  to  point  ont  wbat  is 
to  bo  taught,  and  what  is  to  bo  avppreseod  in  dlenoa. 

Tho  soTonign  ought,  likewise,  to  watch  attentively,  in  order  P 
to  prevent  tho  established  religion  from  being  employed  to  pJIJ^n^ 
sinister  purposes,  either  by  making  use  of  its  discipline  to  abuM  of  tti* 
grntifj  hatred,  avarice,  or  other  passions,  or  presontinL'  it*^  received 
doctrines  in  a  light  that  may  prove  projii'licial  to  the  state. 
Of  ^\  ild  reveries,  seraphic  devotions,  and  suljlime  speculations, 
what  would  be  ih^  consequences  to  society,  if  it  entirely  con- 
sisted of  individuals  whose  intellects  were  weak,  and  whose 
hearts  wen  oasily  govemod  ? — tho  oonsoqnenoos  would  bo  a 
nnoneiation  of  tne  world,  a  ^^eral  neglect  of  boainesa  and 
of  honest  labour.  This  sooioQr  of  pretended  saints  would 
become  an  easy  and  certain  prey  to  the  first  ambttions  nei^- 
hour ;  or  if  suffered  to  live  in  peace,  it  would  not  survive  tho 
first  crencration ;  both  sexes,  consecrntin?  their  chastity  to 
God,  would  refuge  to  co-operate  in  the  designs  of  their  Crea- 
tor, and  to  comply  with  the  requisitions  of  nature  and  of  the 
state.  Unluckily  for  tho  missionaries,  it  evidently  appears, 
oven  firom  Father  OharloToiz'  History  of  Now  France,  that 
thdr  labours  won  the  principal  eaoso  of  tho  ruin  of  Iho  Hu- 
rons.  That  author  expressly  says,  that  a  great  number  of 
those  converts  would  think  of  nothing  bat  tho  faith — that  they 
forgot  their  activity  and  valour — that  divisions  arose  ))etwcen 
them  and  the  rest  of  the  nation,  kc.  That  nation  was,  there- 
fore, soon  destroyed  by  the  Iroquois,  whom  they  had  before 
been  accustomed  to  conquer.* 

Xo  the  prince's  inspection  of  the  affairs  and  concerns  of 

•  HittMy  of  V«v  lniM%  booli  T.  vL  ffl» 
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out  the  latter  power,  the  form  or  would  be  nugatory  and  inef- 
^     .  J.^*  fectual ; — they  are  hoth  derived  from  tbe  same  principle.  It 
«  anihority  ^      absurd,  and  contrary  to  the  first  foundations  of  society, 
over  the  mi- that  f\ny  citizens  plionld  claim  an  inrleprndenco  of  tlie  -ore- 
Duten  of    reigu  authority,  in  offices  of  such  iiri|jortance  to  the  repose, 
religion.     ^jjg  happinesp,  and  safety  of  the  state.    Tliis  i«  establishing 
two  iuilependent  powers  iu  the  same  society — an  unfailing 
sonroe  of  diiision,  distarbance,  and  ruin.   Tnere  is  but  one 
supreme  power  in  tbe  state;  tbe  functions  of  tbe  subordiiwte 
powers  vary  aeoordinff  to  tbeir  different  objects ecclesiss- 
tics,  magistrates,  and  commanders  of  tbe  troops,  are  all 
£  64  ]  officers  of  the  republic,  each  in  his  own  dqiartment ;  and  all 
are  equally  accountable  to  the  sovereign. 
i  142.  N*.     A  prince  cannot,  indeed,  justly  oblige  an  ecclesiastic  to 
preach  a  doctrine,  or  to  perform  a  religious  rite,  which  the 
latter  does  not  tbiiik  agreeable  to  the  will  of  God.    But  if 
tbe  minister  cannot,  in  this  respect,  conform  to  tbe  will  of  bis 
sovereign,  he  ought  to  resign  lus  station,  and  consider  bimself 
as  a  man  who  is  not  called  to  fill  it — ^two  tbings  being  neces- 
sary for  tbe  discharge  of  tbe  duty  annexed  to  it,  viz.  to  teach 
and  behave  with  sincerity,  according  to  the  dictates  of  his 
own  conscience,  and  to  coTifor^n  to  the  prince's  intentions  an»l 
the  laws  of  the  8tate.    Who  can  forbear  being  tilled  with  in- 
dignation, at  seeing;  a  bishop  audaciously  resist  the  onlcrs  of 
the  sovereign,  and  the  decrees  of  the  supreme  tribunals,  so- 
lemnly declaring  tbat  be  tbinks  bimself  accountable  to  God 
slone  for  the  power  witb  wbieb  be  is  intrusted? 
^  us.  Raio    On  the  other  band,  if  the  clergy  are  rendered  contempti- 
w  be  ob-  yfiw  |jg  Qii^  q£  tbeir  power  to  produce  the  fruits  for 

wlpertti''*  which  their  ministry  was  appointed.  The  rule  that  should 
be  followed  with  respect  to  them  mny  be  comprised  in  a  few 
words : — let  them  enjoy  a  lar^ri  ]*ortion  of  esteem  ;  but  let 
them  have  no  authority,  and  still  less  any  claim  to  inde- 
pendence, lu  the  first  place,  let  the  clergy,  as  well  as  every 
otber  order  of  men,  be,  in  their  functions,  as  in  every  thing 
else,  subject  to  tbe  public  power,  and  accountable  to  tbe 
soyereign  for  tbeir  conduct  Secondly,  let  tbe  prince  take 
care  to  render  the  ministers  of  religion  respectable  in  the 
eyes  of  the  people ;  let  him  trust  them  with  the  degree  of 
authority  necessary  to  enable  them  to  discharge  their  duty 
with  success ;  let  lum,  in  case  of  need,  support  them  with  the 
power  lie  possesses.  Every  man  in  office  ought  to  be  vested 
with  uu  authority  commensurate  to  his  |luuctions ;  otherwise 
be  will  be  unable  to  discharge  them  in  a  proper  manner.  I 
see  no  reason  wby  tbe  der^  sbould  be  excepted  from  tbis 
general  rule;  only  the  prmce  sbould  be  more  particularly 
watcbful  that  they  do  not  abuse  their  authority ;  the  affair 
being  altogether  tne  most  delicate,  and  the  most  fruitful  in 
dangers.  If  be  renders  tbe  obaracter  of  oburcbmen  respecta- 
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ble>  he  fllioiild  take  care  that  this  respect  be  not  carried  to 
snoh  a  saperatitions  yeneratioii  as  shall  arm  the  -hand  of  an 
ambitioiiB  priest  with  a  powerful  engino  with  which  he  may 
force  weak  minds  into  whatever  direction  he  pleases.  When 

once  the  clergy  become  a  separate  body,  they  bccoinc  formida- 
hlo.  The  Romans  (we  shall  often  have  occasion  to  recur  to 
them) — the  wise  Homrnis  <  lected  from  among  the  senators 
their  pontifex-maximua  and  the  principal  ministers  of  the 
altar;  they  knew  no  distinction  between  cleryi^  and  laity ; 
nor  had  they  a  set  of  gownsmen  to  ocmstitate  a  separate  class 
frmn  ^e  rest  of  the  citiaens. 

If  the  sovereign  be  deprived  of  this  power  in  matters  of  { ^- 
religiott,  and  this  authority  over  the  clergy,  how  shall  he  prc- ^J^^^^J^** 
servo  the  religion  pure  from  the  admixture  of  any  thing  con-J^^^^^J^ 
trary  to  the  welfare  of  the  state  ?  How  can  he  cause  it  to  be  establish  the 
constantly  taught  and  practised  in  the  manner  most  conducive  »overeign'a 
to  the  public  welfare  f  and,  especially,  liow  can  he  prevent  jj^J^^I'^f 
the  disorders  it  may  occasion,  either  by  its  doctrines,  or  thej^i^i^^ 
manner  in  which  its  discipline  is  exerted  ?   These  cares  and  [  65  1 
duties  can  only  belong  to  the  sovereign,  and  nothing  can  dis- 
pense with  his  dbcharging  them. 

Hence  we  see  that  the  prerogatives  of  the  crown,  in  eccle-  AatiiMititt 
siastical  affairs,  have  been  constantly  and  faithfully  defended  cxam- 
by  the  parliaments  of  France.  The  wise  and  learned  majris-^^®** 
trates,  of  whom  those  illustrious  bodies  are  composed,  are 
sensible  of  the  mnxim=i  which  sound  reason  dictates  on  this 
subject.  They  know  how  important  it  is  not  to  suffer  an 
affair  of  so  delicate  a  nature,  so  extensive  in  its  connections 
and  inflnence,  and  so  momentons  m  its  consequences,  to  be 
placed  beyond  the  reach  of  the  public  authority. — ^What! 
Shall  ecclesiastics  presume  to  propose  to  the  people,  as  an 
article  of  faith,  some  obscure  and  useless  dogma,  which  con- 
stitutes no  esi^pntial  part  of  the  received  religion  ? — shall  they 
exclude  from  the  church,  and  defame  those  who  do  not  show 
a  blind  obedience? — shall  they  refuse  them  the  sacraments, 
and  even  the  rites  of  burial  'i — and  shall  not  the  prince  liave 
power  to  protect  his  subjects,  and  preserve  the  kingdom  from 
a  dangerous  schism  ? 

The  kings  of  England  have  asserted  the  prerogatives  of 
their  crown  :  they  have  caused  themselves  to  be  acknowledged 
heads  of  the  church :  and  this  regulation  is  equally  approved 
by  reason  and  sound  policy,  and  is  also  conformable  to  ancient 
custom.  The  first  Christian  emperors  exercised  all  the  fimc- 
tions  of  heads  of  the  cliurch ;  they  made  laws  on  subjects 
relating  to  it,* — summoned  councils,  and  presided  in  them, — 
appointed  and  deposed  bishops,  ^cc.  In  Switzerland  there 
are  wise  republics,  whose  sovereigns,  knowing  the  full  eitent 
of  the  supreme  authori^,  have  ^rendered  uie  ministers  of 
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u  religion  subjeet  to  it,  witboot  offiMring  yioknoe  to  tlioir  Am* 
—  ecieiiccfl.  itbiej  have  prepared  a  formulary  of  tJte  doetnois 
that  are  to  be  preachw,  imd  published  laws  of  ecclefliMtical 
diseipline,  sach  as  they  would  have  it  exercised  in  the  comi- 

tries  under  their  jurisdiction, — in  order  that  those  who  will 
not  conform  to  these  establishments  may  not  devote  them- 
selves to  the  service  of  the  church.  They  keep  all  the  min- 
isters of  religion  in  a  lawful  dependence,  and  sufier  no  exertion 
of  church  discipline  bat  under  their  own  authority.  It  is  not 
probable  that  religioii  will  erer  ooohuni  diytqrbaiioee  in  tbew 
republics. 

2 145.  P«.  If  Constantine  and  his  successors  had  caused  tbemeelves 
nicioas  con-  to  be  formally  acknowledged  heads  of  tke  church, — and  if 
«l*tiw«OT  Chri?ti?in  Vm^^  and  princes  had,  in  this  instance,  known  how 
trary  opi-'  maintain  the  rights  nf  sovereignty, — would  the  world  ever 
niott.  have  witnessed  those  lion  id  disordera  produced  by  the  pride 
and  ambition  of  some  popes  and  ecclesiastica,  emboldened  by 
[  66  J  the  weakness  of  jprinees,  and  supported  by  the  superstition 
of  the  people, — nim  of  blood  mA  in  the  qvarrdb  of  monlok 
about  speonlatiTe  queetioiiB  that  were  often  unintelligible  end 
almost  ahs  ays  as  useless  to  the  sahration  of  souls  as  in  them- 
selves  indifferent  to  the  welfare  of  society— citizens  and  even 
brothers  armed  against  enrh  other, — subjects  excited  to  revolt, 
nn^l  kin_M  liurled  from  their  thrones?  Tantinn  rdigio  pofttit 
suadere  malorum  !  The  history  of  the  enijK  rui  t^  Henry  IV., 
Frederick  I.,  Frederick  II.,  and  Louis  of  Bavaria,  is  well  known. 
Was  it  not  the  independence  of  the  ccclesiaBtics, — was  it  not 
that  system  in  which  the  affiurs  of  reU^on  are  sabmitted  to  a 
foreign  power, — that  plunged  France  mto  the  horrors  of  the 
league,  and  had  nearly  deprived  her  of  the  best  and  groateol 
of  her  kings?  Had  it  not  been  for  that  strange  and  danger- 
ous system,  would  a  foroip^nor,  Pope  Sextus  v.,  hare  imder- 
taken  to  violate  the  fundamental  law  of  the  kincrdnni,  nnd 
declared  the  lawful  heir  incapable  of  wearmg  the  crown  r 
Would  the  world  have  seen,  at  other  times  and  in  other 
places,*  the  succession  to  the  crown  rendered  uncertain  by  a 
tare  informality — ^the  want  of  a  dispensation,  whose  TsJiutj 
was  disputed,  and  which  a  fbrsign  prelate  claimed  the  sole 
right  of  granting  ?  Would  that  same  foreigner  have  airtH 
gated  to  nimself  the  power  of  pronouncing  on  the  legitimacy 
of  the  ifsue  of  a  king  ?  Would  kings  have  been  assassinated 
in  consequence  of  a  detestable  doctrine  ?t  Would  a  part  of 
France  have  been  afraid  to  acknowledge  the  best  of  their 
king8,t  until  he  had  received  absolution  from  Home  ?  And, 
would  many  other  princes  have  been  unable  to  give  a  solid 

•  Tn  Enjrland  under  Ilonrv  VTTT.  *  Tliou^h  lienry  TV.  rt'tnrin  1  to  the 

t  Ucury  ni.  and  Uenry  IV.  u«sas-  Kumish  religioo,  a  great  numb«r  of 

■iiwted  by  fiuiallM,  wlio  thought  tb«7  OathoKw  4i&  not  don  to  oAbo^o^S* 

were  f'orvin;,'  God  and  <ho  diiifeli  1^  him  until  iie  had  roooivod  Uw  popi^ 

atebbing  their  king.  abaolation. 
US 
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pciaco  to  their  people,  because  no  decision  conld  be  formed 
iritluii  ihek  own  ^omSniomi  oil  articlei  or  mditioafi  In  iriueh 
religion  WM  interwlied?* 

AH  ve  have  advanced  on  thio  fnbjoot,  10  evidently  flows  ^  im.  Tb» 
from  the  notions  of  independence  and  wnroreigntjy  that  it  will  i^^*"'®"  v- 
never  be  disputed  by  any  bone«t  mnn  who  endeavours  to  ^'^^^  j *'^J^**** 
son  justly.    If  a  state  cannot  iinally  determine  every  iliingp'r  iT**' 
relatinj]^  to  religion,  the  nation  is  not  free,  and  the  prince  ispopM. 
but  half  a  sovereign.  There  is  no  medium  in  this  case ;  either 
each  state  must,  within  its  own  territories,  possess  supremo 
poiror  In  ibSm  mpooti  w  wdl  oa  in  aJl  ottos,  or  we  muH 
adopt  the  syaliin  of  BoBi£wse  ViU.,  and  eoniidar  aU  Roman 
Catholic  countries  aa  fofimng  only  one  state,  of  wUoh  tibie 
pope  shall  be  the  supreme  head,  aiid  the  kui^  enbordinate 
adioinistrators  of  temporal  affairs,  each  in  his  province, — 
nearly  as  the  sultans  were  formerly  under  the  authority  of  the 
caliphs.    We  know  that  the  above-men  tinned  popo  had  the 
presumption  to  write  to  Philip  the  Fair,  king  of  France,  Scire 
te  volumus,  quod  in  %piritUAilibm  et  temporalibus  iwbis  ^^e«t  L  ^''^  1 
—"We  womd  hare  thee  know  that  thou  art  subject  to  us  as 
well  in  temporals  ae  in  s|nritaa!s.^'  And  we  maj  see  in  the 
canon  lawt  nis  famous  boll  Unam  tanetam,  in  whieli  lie  at> 
tributes  to  the  church  two  swords,  or  a  double  power,  spiritoat 
and  temporal, — condemns  those  who  think  otherwise,  as  men, 
who,  after  the  example  of  the  Manicheans,  establish  two 
principles, — and  finally  declares,  that  it  is  an  nrtirJr.  offaith^ 
neceHHary  to  salvation,  to  believe  that  every  human  creature  i$ 
iuhjeat  to  the  Roman  pontiff.^ 

We  shall  consider  the  enormous  power  of  the  popes  as  the 
first  abuse  that  sprang  from  this  system,  whieii  diTeets  sore* 
reigns  of  their  antbonty  In  matters  of  religion.  ^Pus  power 
in  a  foreign  court  diiecttj  militates  against  the  indapendenee 

*  Many  kings  of  Franco  in  the  civil  pofod  him.  In  short,  here  are  the  ex- 
wars  on  account  of  rcligioo*  prenions  bo  made  ase  of  in  addressing 

f  Turretin.  Hitt.  Ecchaiant.  Compen-  the  council  aesciabled  at  Roino  on  tho 

diumf  p.  182.    Where  may  aUo  be  occasion:  "Agite  dodCj  qoieso,  patrei 


•e«ii  4h«  molnto  Huirar  of  th*  king  «t  principei  Mflwtttrimti  «t  osmii  iinui<. 

of  France.  das  intelligat  et  eognoscat,  quia  si  po- 

\  Extratag.  Commun.  lib.  L  tiU  Jh  testis  in  coelo  ligare  et  solvere,  potcstis 

M<tjoHtate  d:  OUdientia.  in  terra  imperia,  regna,  prinoipatus, 

I  Qregory  VII.  ende*TOwed  to  ran-  dncatos,  marchiM,  oomltatni,  et  omni- 

dcr  almo?t  nil  the  states  of  Kuropo  um  liorainum  possessionem,  pro  mentis 

tributary  to  him.   Ho  oiaintaliied  Uiut  toUere  unicuiqao  «t  ooncodere."  Ka- 

Hungary,   DalmatU^   Rnuia,   Spain,  tal,  Atax.  D^terf.  ffttl.  .^Bel.  a.  xL  and 

aad  Contei^  were  absolatoly  his  pro-  xii.  p.  3S4. 

perty,  m  inpr>es.«or  to  St.  Pctor,  or  were       The  canon  law  IjoMly  dccidoe  that 

feudatory  dependencies  of  the  holy  see.  the  regal  power  ii  £ul>orclinato  to  the 

Gum.   B/tftt,  Ocmvil,  toL  tL  S^t  priocthood.    "Imperiom  non  pnoMt 

Hardnin. — tie  PTiTmrnonrd  the  emperor  parcrdotio,  «od  siiVto^f,  et  oi  obodfro  te- 

Henry  IV.  to  appear  before  him,  and  netur."   Rubric,  ch.  ri.  J}«  Major,  et 

make  lui  defsnoo  ftgainft  flia  Me««»*  Obtd,  "Bt'est  miiltam  allegabile,"  la 

tions  of  some  of  hif  lal^eets :  and,  on  tho  complaisant  ranwrit  of  the  write- 

tlia  empanr's  ii(ni««ompliaaoe^  ho  do-  of  tho  artiela. 
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^  of  nations  and  the  sovereignty  of  princes.  It  is  capable  of 
— • —  OTertunung  a  state ;  and  wherever  it  Is  acknowledged,  the 
sovereign  finds  it  impossible  to  exeroise  bis  authority  in  saeh 
a  manner  as  is  most  for  tbe  advantage  of  tbe  nation.  We 
bave  already,  in  tbe  last  seetion,  given  several  remarkable 
instances  of  this ;  and  history  presents  others  without  numher. 
The  senate  of  Sweden  having  condemned  Trollius,  archbi^liop 
of  Upsal,  for  the  crime  of  rebellion,  to  be  degraded  from  hia 
see,  and  to  end  his  days  in  a  monastery,  pope  Leo  X.  had  the 
audacity  to  excommunicate  the  administrator  Steno  and  the 
wbo!e  8«iat6,  and  sentenoed  tbem  to  rebuild,  at  tbeir  own  ex- 
pense, a  fortress  belonging  to  tbe  arebbisbop,  wbieb  they  had 
*  caused  to  be  demolisbed,  and  pay  a  fine  of  a  hundred  thousand 
ducats  to  tho  deposed  prelate."'  The  barbarous  Chiisttem^ 
king  of  Denmark,  took  advantage  of  this  decree,  to  lay  waste 
tho  territories  of  Sweden,  and  to  spill  the  ])lood  of  the  most 
illustrious  of  her  nobility.  Paul  V.  thundered  out  an  inter- 
dict against  Venice,  on  account  of  some  very  wise  laws  made 
with  respect  to  the  government  of  tho  city,  hut  which  dis- 
pleased tiiat  pontiff,  wbo  tbus  tbrew  tbe  republic  into  an  em- 
barrassment, from  wbiob  all  the  wisdom  and  firmness  of  tbe 
[  68  ]  senate  found  it  difficult  to  extricate  it.  Pins  Y.,  in  bis  buU, 
In  Cc^na  Domini,  of  tho  year  1567,  declares,  tbat  all  princes 
who  shall  introduce  into  their  dominions  any  new  tn\c8,  of 
what  nature  soever  thov  be,  or  shall  increase  the  ancient  ones, 
without  having  first  olitained  the  approbation  of  the  holy  >i'o, 
are  ipso  facto  excommuiiicatcd.  Is  not  this  a  direct  attack 
on  the  independence  of  nations,  and  a  subversiou  of  the  au- 
tboritj  of  sovereigns  7 

In  tbose  unhappy  times,  tbose  dark  ages  tbat  preceded 
the  revival  of  literature  and  the  Reformation,  the  popes  at- 
tempted to  regulate  the  actions  of  princes,  under  tbe  pretence 
of  conscience — to  judge  of  the  validity  of  their  treaties — to 
break  their  alliances,  and  declare  them  null  and  void.  But 
those  attempts  met  with  a  vigorous  resistance,  even  in  a 
country  which  is  generally  tliought  to  have  then  possessed 
valour  alone,  with  a  very  small  portion  of  knowledge.  The 
pope's  nuncio,  in  order  to  detacb  tbe  Swiss  from  tbe  interests 
of  France,  published  a  monitory  against  all  tbose  cantons 
tbat  favoured  Obarles  VIII.,  declaring  them  excommunicated, 
if  within  the  space  of  fifteen  days  they  did  not  abandon  the 
cause  of  that  prince,  and  enter  into  the  confederacy  which 
was  formed  against  him ;  but  the  Swiss  opposed  this  act,  by 
protesting  against  it  as  an  ini([uitous  abuse,  and  caused  their 
protest  to  be  publicly  posted  uj)  in  all  the  places  under  their 
jm'isdictiou :  thua  showing  their  contempt  for  a  proceeding 
tbat  was  equally  absurd  and  derogatory  to  tbe  rigbts  of  sove* 
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reigiiB«*   We  shall  mention  several  other  similar  attempta,   book  i. 
when  we  come  to  treat  of  the  faith  of  treaties.  chap.  xii._ 

This  power  in  the  popes  hag  given  hWth  to  another  abuse,  §  nr. 
that  deserves  the  utmost  attention  from  a  wise  government.^-  ^P]*^ 
We  see  several  countries  in  which  ecclesiastical  dignities,  and 
all  the  higher  benefices,  are  distributed  by  a  foreign  power —  ferred  by  • 
by  the  pope — ^who  bestows  them  on  his  creatures,  and  very  foreign 
mem  on  men  who  are  not  sabjecta  of  &e  state.   This  practice  P^*** 
18  at  once  a  Eolation  of  the  nation's  rights,  and  of  the  prin* 
oples  of  common  policy.   A  nation  ought  not  to  Buffer  fo- 
reigners to  dictate  laws  to  her,  to  interrore  in  her  eoncemSy 
or  deprive  her  of  her  natural  advantages ;  and  yet,  how  does 
it  happen  that  so  many  states  still  tamely  suffer  a  foroir^^ier 
to  dispose  of  posts  and  employments  of  the  higliest  importance 
to  their  peace  and  happiness  ?    The  princes  who  consented 
to  the  introduction  of  so  ouormoujs  an  ahu^c  were  equally 
wanting  to  themselves  and  their  people.   In  our  times,  the 
court  0?  Spain  has  been  obliged  to  expend  immense  stuns,  in 
order  to  recover,  without  danger,  the  peaceable  possession  of 
a  right  which  essentially  belonged  to  the  nation  or  its  head. 

Even  in  those  states  whose  sovereigns  have  preserved  so  f  i48. 
important  a  prerogative  of  the  crown,  the  abuse  in  a  great  Pow«rf«il 
measure  subsists.   The  sovereign  nominates,  iddeed,  to  ^^^"^^^P'^endentw* 
rics  and  great  benefices :  but  his  authority  is  not  sufficient  to  » foreign 
enable  the  persons  n^  nniiiuted  to  enter  on  the  exercise  of  their  court, 
functions;  they  muist  al.-io  have  bulls  from  Rome.f    By  this  [  69  3 
and  a  thousand  other  links  of  attachment,  the  whole  body  of 
the  clergy  in  those  countries  still  depend  on  the  eonrt  of 
Bome;  from  it  they  expect  dignities;  from  it  that  purple, 
which,  according  to  the  prond  pretensions  of  those  who  are 
invested  with  it,  renders  them  eqnai  to  sovereigns.   From  the 
resentment  of  that  court  they  have  every  thing  to  fear ;  and 
of  course  we  see  them  almost  invariably  disposed  to  gratify 
it  on  every  occasion.    On  the  other  hand,  the  court  of  Romo 
supports  those  clergy  with  all  her  might,  assists  them  by  her 
politics  and  credit,  protects  them  against  their  enemies,  and 
acainst  those  who  would  set  bonnds  to  theur  power — nay, 
often  against  tiie  iust  indignation  of  their  sovereign ;  and  by 
this  means  attaches  them  to  her  still  more  strongly.   Is  it 
not  doing  an  injoiy  to  the  rights  of  society,  and  shocking  the 
first  elements  of  government,  thus  to  suffer  a  great  number 
of  subjects,  and  even  subjects  in  high  posts,  to  be  depenrlont 
on  a  foreign  prince^  and  entirely  devoted  to  him  ?    Would  a 


•  Vogtfa  HUtorical    <uid  Folitieal 

mmi  A*  mntm  (JbM^  pp.  88  and 
SS.  » 

f  W«  flwy  see,  in  the  lettcn  of  Obvdl- 
aal  what  diffionltioB,  ivhat  «p- 

foaWoob  nhai  Umg  fienij  IV. 


bad  to  enoouuter,  when  ho  wished  to 
oonfiv  Am  ispdiUdioiMlo  of  floiif  on 
Renanld  do  Bai^nf,  nrchbishop  of  Bour« 
g6§t  who  had  saved  Fnuioe,  byreceiying 
that  great  priBoalalolbo  B<»nMi  Oatho- 
Uo  obvniu 
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cmAP.  m  ^i^^Q  needed  no  more  to  caoM  «u  the  miflflioiiiaiiee  to  be 
driven  from  China. 

S  1*9-  It  was  for  the  purpose  of  more  firmly  secnring  the  attach- 

J*^^^'ment  of  churchmen  that  tlio  celibacy  of  the  clcrirj  was  in- 
vented. A  priest,  a  prelate,  already  bound  to  the  see  of 
Borne  by  his  functions  and  his  hopes,  is  further  detached  from 
his  country,  by  the  celibacy  he  is  obliged  to  ubserve.  He  is 
not  eonneeted  d?fl  society  by  a  nonify:  hv  crand  Iste- 
vests  are  all  centred  in  the  obirali;  and,  provided  lie  has  the 
pope's  fibTonr,  he  has  no  farther  oonoem :  in  what  ooantipr 
soever  he  was  born,  Rome  is  his  refuge,  the  centre  of  hja 
adopted  country.  Everybody  knows  that  the  religious  orders 
are  a  sort  of  papal  militia,  spread  over  the  face  of  tlie  earth, 
to  support  and  advance  the  interests  of  their  monarch.  This 
is  doubtless  a  stmnL'o  abuse — a  subversion  of  the  first  laws 
gf  oociety.  I>ut  thi:3  nut  all ;  if  the  prelates  were  married, 
they  might  entiofa  the  stale  wi^  a  nmher  of  good  citisens ; 
rieh  beiiefices  sibr&ff  them  the  means  of  giving  their  legit^ 
ooBTantu  mate  ohildren  a  sutdle  ednoation.  But  what  a  mvllaMe 
of  laen  are  there  in  convents,  consecrated  to  idleness  under 
the  cloak  of  devotion  I  Equally  useless  to  society  in  peace 
and  war,  they  ueitlier  servo  it  by  their  labour  in  necessary 
professions,  nor  by  their  courage  in  arms :  yet  they  enjoy 
immense  revenues ;  and  the  people  arc  obliged,  by  the  sweat 
uf  their  brow,  to  iuiuibh  support  fur  these  swarms  of  slug- 
gards. What  should  we  thmk  of  a  hnshandaisii  who  pro- 
[  70  ]  tested  nseless  homelsy  to  defovr  the  honey  of  his  hees  It 
is  not  the  fault  of  the  fanatic  preachers  of  overstrained 
sanottty,  if  all  their  devotees  do  not  imitate  the  celibacy  of 
the  monks.  How  happened  it  that  princes  could  suffer  them 
publicly  to  extol,  as  the  most  sublime  virtue,  a  practice 
equally  repugnant  to  nature,  and  pernu  iuus  to  ^<|^iety? 
Among  tlie  Romans,  laws  were  made  to  diiiiinisb  the  nuuiber 
of  those  who  lived  in  celibacy,  and  to  favoui'  murnage :  j  but 
siqperstitimi  soon  atlabked  soeh  jost  and  wise  regolatiotis ; 
and  the  Christian  emperors,  persaaded  hj  ohorehmeii)  thought 
themselves  obliged  to  abrogate  them.t  Several  of  the  fa- 
thers of  the  ohnreh  have  censured  those  laws  against  celi- 
bacy— doubtlesSy  says  a  areat  man,§  wUh  a  laudable  zeal  for 
the  things  of  another  life  ;  but  with  verf/  little  knowledge  of 
the  affairs  of  this.  This  great  man  lived  in  the  church  of 
Rome : — he  did  not  dare  to  assert,  in  direct  terms,  that  volun- 
t4u:y  celibacy  is  to  be  condemned  even  with  respect  to  con- 


*  Thii  refloction  hu  no  roUtion  to  always  laadat)Ic,  and 

tb«  religion"  hnTi^r?  in  whSch  lit«r«t«r«  useful  to  the  stato. 

ia  eoltivaied.    ia^gtaitUahmtate  Uui  af-  ^  The  Papi»-Popp»ui  law. 

SwdttlmwdaMa  »  pmuM  wwa  t  In     n«eMia  Oote. 

and  that  leisure  and  tranquillity  re-  ?  Th*^  pri^?'i1ont  ^ 

%airod  in  d««p  loientiifio  rM«iioh»  are  bkr  SpitU  of  hvn. 
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soience  and  tho  things  of  another  life; — but  it  is  certainly  a  book  r. 
mdnflt  well  beoomb^  genuine  piciy,  to  mfmrm  ottraelvee  ta 
nsture,  to  MSI  the  yiews  of  the  Creator,  and  to  labour  for 
the  urelfare  of  soeiety.  If  a  person  is  oapaUe  of  rearinff  a 
family^  let  him  marry,  let  him  be  attentive  to  give  hla  cml' 
drcn  a  good  education: — in  so  doing,  he  will  discharge  hnr 
duty,  find  be  nndonhtodly  in  the  road  to  salvation. 

The  enormous  an  l  dangerous  pretensions  of  the  elergygiw. 
are  also  another  consequence  of  this  systenij  which  places**^**'' 
every  thing  relating  to  religion  beyond  the  reach  of  the  ™^ 
dill  power.  In  the  &at  i»1aee»  the  eeelesiaatioB,  mider  pve^uio  clergy, 
tenee  of  the  holiness  of  uieir  fonetions,  hare  raised  them' 
selves  abore  all  the  other  citisenSi  eren  the  principal  ma^is- 
tnvtes:  and,  contrary  to  the  express  injunctions  of  their  ^^'^ 
master,  irho  said  to  his  apostles,  seek  not  the  first  places  at 
fedHtsi,  they  have  almost  evei'j'where  arrogated  to  themselves 
the  first  rank.    Tlieir  head,  in  the  Roman  church,  obliges 
sovereigns  to  kiss  his  feet;  emperors  have  held  the  bridle  of 
his  horde;  and  if  bishops  or  even  simple  priests  do  nut  at 
present  raise  themselves  above  their  pnnce,  it  is  because  the 
tinus  will  not  pemit  it :  they  have  not  alwajs  been  so  mo- 
dest; and  one  of  their  writers  has  had  the  assnnmce  to 
assert,  that  a  priett  tt  a$  much  above  a  king  at  a  man  it  aibove 
a  hcftsf  *  How  many  authors,  better  knovm  and  more  esteemed 
than  th  '  one  just  quoted,  have  taken  a  pleasure  in  praising 
and  oxtolling  that  silly  speech  attributed  to  the  emperor  £  71  ] 
Theodosius  the  First — Ambru^e  has  taugiit  me  the  great  dif- 
fer erne  there  U  between  the  empire  and  the  priesthood  ! 

We  have  alreadT  obserred  that  eeelesiastics  ousht  to  be 
hononred:  bnt  modesty,  and  even  hnmility,  shonld  chsrae- 
terize  them:  and  does  it  become  them  to  forget  it  in  their 
own  conduct,  while  they  preach  it  to  others  ?  I  would  not 
mention  a  vain  ceremonial,  were  it  not  attended  with  very 
material  consequences,  from  tho  pride  with  which  it  irf^pires 
many  priests,  and  the  impressions  it  may  make  on  the  minds 
of  the  people.  It  is  essentially  necessary  to  good  order,  that 
subjects  should  behold  none  in  society  so  respectable  as  their 
sovereign,  and,  next  to  him,  those  on  whom  he  has  dsTolved 
a  part  of  his  anthoritj. 

Ecclesiastics  have  not  stopped  in  so  fair  a  path.   Not  oon-|  isi.  e.  la. 
tented  with  rendering  themselves  independent  with  respect  to  fi<'r«ndeno0. 
their  functions, — by  the  nid  of  the  court  of  Rome,  they  have  • 
even  attempted  to  withdraw  themselves  entirely,  and  in  every 
respect,  from  all  subjoction  to  the  political  authority.  There 
have  been  times  ^\  licu  an  ecclesiastic  could  not  be  brought  ' 
before  a  secular  tribunal  for  any  crimo  whatsoever.f  Tho 

•  Taotam  ■•eerdos  pmBtut  regi,  qomi-  f  Th©  eonpropkUon  of  Immunitie$ 

tBmlioinobeitU».  Stawitiam  Oriehovim.  baa  decided  liiat  tba  oogxuMuoe  of 

^Ftff  lV«tidlMkAMNLl»<Mf  JfaMM.  «iMM  nrfiiH  mM^ufl^  t»w  ft» 

JMUMm%HTkm9»,Jlhkmi,Ummlk  lk»  Mint  «r bti^ 
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canon  law  declares  expressly,  It  U  indecent  for  laymen  to 
judge  a  chtirchmim,*  The  popes  Paul  IIL,  Fins  Y.,  and 
Urban  Vlii.,  ezoommunicaM  all  lay  judges  who  flhonld 
presume  to  undertake  the  trial  of  eccieaiaaticfl.  Even  the 
biahopa  of  Franco  have  not  been  afraid  to  aaj  on  seirml 
occasions,  that  they  did  not  depend  on  any  temporal  j^rinee  f 
and,  in  16/>'l,  the  general  assem*hly  of  the  Frencli  clergy 
had  the  assurance  to  use  the  following  expressions^ — "  The 
decree  of  council  having  <  read^  was  disapproved  hy  the 
assembly^  became  it  leaves  the  kiny  judye  over  the  hiahopSy 
and  seeins  to  suhject  their  immunities  to  his  judges. '1^  There 
are  deoreea  of  the  popes  that  ezeommnnicate  whoever  im- 
prisons a  bishop.  Acoording  to  the  principles  of  the  ehnreh 
of  Rome,  a  prince  has  not  3ke  power  of  punishing  an  eccle- 
siastic with  death,  though  a  rebel  or  a  malefactor  ;—>he  must 
first  apply  to  the  ecclesiastical  power ;  and  the  latter  will,  if 
ir  thinks  proper,  deliver  up  the  culprit  to  the  secular  arm, 
after  having  degraded  him4   History  affords  us  a  thousand 


b«longi  to  iSb»  tpirltaal  oonrl:— ^Oog> 

nitio  r«tr«Be  cnntni  eficlesiuticos,  etism 
pro  delicto  laDsw  migo«t»ti^  fori  debet 
%  JodlM  ««olMiMti«o.''  Bioci  Sgnop*. 
Drrn  (,  et  Rraol,  S.  Congrcg.  Jmmunit. 
p.  105. — A  constitation  of  pope  Ur- 
ban VI.  pronouncca  those  iOToreigns 
or  magittr&tefl  guilty  of  laorilege,  who 
pIihII  1>iiin.'<h  an  ooclesiAsUo  from  their 
territoriea,  and  doclar«a  them  to  haro 
ipto  /«Mfo  inoomd  the  Motenee  of  ez- 
ewBiBiimcation.  Cnp.  II.  Fonu 
Compel  in  VIT.  To  this  initnanity 
may  be  added  the  indalgeooe  shown 
hy  til*  •odMiMtfeia  tribniwli  to  tiM 

rlrrr'T,  on  tvhoni  they  never  iufllctoil 
KDj  bat  alight  ptuushmonts,  even  for 
the  most  •troeio'iu  erimei.  Thcc  dread- 
lU  disorders  that  arose  frtnt  tUi  mbm^ 
»t  length  prodacod  their  ovm  remedy 
in  France,  where  the  clergy  were  at 
length  nil^eeted  to  tibe  temponl  Jnrb- 
diction  for  all  tranBgrcssions  that  aro  in- 
jorioos  to  society.  Soo  Papos  Arrtt4 
JfotabUa,  book  i.  tit.  v.  aut  34. 

•  Xndeeonmi  est  laieoi  homlaei  viiM 
cooloeinaiico.<«  jadlcare.  Am.  Meiia 
actione  22,  xrL  q.  7. 

t  See  lie  Stattment  of  Foot*  on  Ae 
S^tUm  of  IndtpeniUnee  of  BUhopt. 

t  In  the  year  1725,  a  parish  priest, 
of  the  canton  of  Laoeme»  having  re- 
Ibeed  to  appear  befiwe  tiie  wipiwue 
couneil,  was,  for  hia  contumnry,  ba- 
nished from  the  canton.  Ilereupon 
his  diocesan,  the  bishop  of  Constance, 
had  tho  apsurnnco  to  write  to  the  oona- 
oU  that  they  had  infringed  th  o  r  rrlcyi- 
Mtioel  immonitiee — that  "it  is  unlaw- 
MA 


ful  to  ratjeet  the  ministers  of  Qod  to 
the  decisions  of  tho  tompoml  p<ivrf^r," 
In  these  pretensions  he  was  baucUoued 
by  the  approbation  of  the  pope's  nvi- 
cio  and  the  court  of  Rome.  But  the 
couneil  of  Lucerne  firmly  TOpported  the 
rights  of  sovereignty,  and,  without  en- 
gaging with  the  bishop  in  a  oentowwe/ 
which  would  bavo  been  derogatory  Uk 
their  digni^,  answered  him — "Yoar 
letdahip  quote*  varfoot  panagea  from 
tiia  mltiagi  of  the  flUhen,  whieh  w, 
on  our  side,  might  alto  quote  in  oar 
own  faroor,  if  it  were  necessary,  or  if 
there  waa  qaeetion  of  deeiding  the  ooO'- 
torl  l)y  iUnt  of  quotation.  But  let  your 
lordship  rest  assured  that  we  hare  a 
right  to  Bommoa  before  ns  a  priest,  our 
natdial  eulfleott  who  eo«Moehe«  on  oar 
prerogatives — to  point  out  to  him  hi* 
error — to  exhort  him  to  a  reform  of 
Ui  oonduet— and»  fa  eoneeqaeoee  of 
his  obstinate  disobedience,  after  repeat* 
ed  citationa,  to  banish  him  from  onr 
dominions.  We  have  not  the  ic&st 
dodbk  Chat  tUi  light  betoagi  to  na; 
and  we  are  determined  to  defend  It. 
And  ii^eed  it  ought  not  to  be  proposed 
to  any  eorereign  to  appear  as  par^  lo 
a  ct>itt«st  with  a  refractory  Bubject  like 
him— to  refer  tho  cause  to  tho  d''-:^ion 
of  a  third  party,  whoerer  he  be — and 
ran  tho  il^  ef  befaif  oendeoned  to 
tolerate  in  tlio  Ftato  a  person  of  such 
character,  with  what  dignity  soever  he 
might  be  Invested,"  Ac  The  biahop 
of  Constance  bad  pfeeeeaeA  eo  fkr  aa 
to  ffcrt.  in  his  letter  to  tho  eanton, 
dated   December   IStiv   1736,  that 
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examploB  of  bishops  irho  remained  nnpnntBlied,  or  were  Init  book  i. 
dightly  chastised,  for  crimes  for  which  nobles  of  the  highest 
rank  forfeited  their  lives.  John  de  Braganza,  king  of  Porta- 
galj  justly  inflicted  the  penalty  of  death  on  tho^c  nohlemen 
who  had  conspired  his  destruetion  :  but  he  did  not  dare  to 
put  to  death  the  archbishop  of  JBraga,  the  author  of  that 
detestable  plot.* 

For  an  entire  body  of  men,  numerous  and  powerful,  to 
stand  beyond  the  reaoh  of  the  pnblic  anthority,  and  be  de- 
pendent on  a  foreien  court,  is  an  entire  subversion  of  order 
:n  the  repnblio,  and  a  manifest  dinunntion  of  the  sovereignfy* 
This  is  a  mortal  stab  eiven  to  society,  whose  very  essence  it 
is,  that  every  citizen  snouM  he  sulject  to  tlie  puhlic  autho- 
rity. Tntlerd  tho  immunity  which  the  clcr^jY  arrogate  to 
themselves  m  this  respect,  is  so  inimical  to  the  natural  and 
necessary  ritj^hts  of  a  nation,  that  the  king  himself  has  not 
the  power  of  granting  it.  But  churchmen  will  tell  us  they 
derive  this  immunity  from  God  himself;  bnt  tiU  thej  have 
fonushed  some  proof  of  their  pretensions,  let  us  adhere  to 
this  certain  principle,  that  God  desires  the  safety  of  states, 
and  not  that  which  will  only  be  productive  of  disorder  and 
destruction  to  them. 

The  same  immunity  i'^  claimed  for  the  possessions  of  the  1 152. 
church.    The  state  might,  no  douht,  exempt  those  posses- 7-  ImmunU 
sions  from  every  species  of  tax  at  a  time  when  they  were  ^,^1^11^^ 
scarcely  sufficient  for  the  support  of  the  ecclesiastics ;  hut, 
for  that  favour,  these  men  ought  to  be  indebted  to  the  ptibHo 
authori^  alone,  which  has  always  a  right  to  revoke  it,  when* 
ever  the  welfare  of  the  state  makes  it  neoeesarj.   It  being 
one  of  the  fundamental  and  essential  laws  of  every  socieW, 
that,  in  case  of  necessity,  tlie  wealth  of  all  the  memhers  ourfht  [  78  3 
to  contribute  proportionally  to  the  common  necessities — the 
prince  himself  cannot,  of  his  own  authority,  grant  a  total 
exemption  to  a  very  numerous  and  rich  body,  without  heing 
guilty  of  extreme  injustice  to  the  rest  of  his  subjects,  on 
whom,  in  consequence  <tf  that  exemption,  the  whole  weight 
of  the  burden  will  fall. 

The  pesseesions  of  the  church  are  so  far  from  being  enr 
titled  to  an  exemption  on  aceount  of  their  being  consecrated 
to  God,  that,  on  the  contrary,  it  is  for  that  very  reason  they 
ought  to  be  taken  the  first  for  the  nse  and  safety  of  the  state. 
For  nothing  is  more  agreeable  to  the  common  Father  of  man- 
kind than  to  save  a  state  from  ruin.  God  himself  having  no 
need  of  anything,  the  consecration  of  wcuiih  lo  hiiu  is  hut  a 
dedication  of  it  to  such  uses  as  shall  be  agreeable  to  him. 
Besides,  a  great  part  of  the  revenues  of  the  diurch,  by  the 

*<  obnrohmeii,  m  moh  m  thoy  h»Te  fore."   Memorial  on  th«  JJupute  betwMn 
naelTvd  lioly  oiivn,  omm4  t»  b«  naitt*  ll*  P9p9  mid  tlU  Oamltm  of  Imotrma, 
nl  Mbjecto,  and  are  thus  released  (Vom  p.  65. 
U»  bondaft  in  wbioh  tii«7  lived  be-      *  JEUvolotloDt  PtortogpL 

19  H  146 
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BOOK  t.  eonfeasion  of  tbe  clergy  tlietnselYes,  is  destmed  for  the  poor. 
^"ilV.**  'When  the  state  is  in  neeessitj,  it  is  doubtless  the  first  and 
principal  pauper,  and  the  most  worthy  of  asdstanoe.  We 
may  extend  this  principle  even  to  the  most  common  casee^ 

and  safely  assert  that  to  supply  a  part  of  the  corrent  ex- 
penses of  the  state  from  the  revennes  of  the  church,  and  thn? 
take  so  much  from  the  "weight  of  the  people's  harden,  is  really 
giving  a  part  of  tliose  revenues  to  the  poor,  according  to  their 
original  destination.    But  it  is  really  contrary  to  religion  and 
the  intentions  of  the  founders  to  waste  in  pomp,  luxury,  and 
epiounsm^  those  reveimeB  that  ought  to  be  consecrated  to  the 
relief  of  the  poor.* 
{153.         jjot  satisfied,  however,  with  rendering  themselves  indo- 
mu^M^n  P^"^^"^  ^  ecdesiastics  undertook  to  bring  mankind  under 
ufmeQin    their  dominion;  and  indeed  they  had  reason  to  despipe  the 
olfiee.        stupid  mortals  who  Buffered  them  to  proceed  in  their  plan. 

Excommunication  was  a  formidable  weapon  among  ignorant 
and  ^superstitious  men,  who  neither  knew  how  to  keep  it 
Mithin  its  proper  bounds,  nor  to  distinguish  between  the  use 
and  the  abuse  of  it.  Hence  arose  disorders  which  haye  pre- 
vailed in  some  protestant  countries.  Churchmen  have  pre- 
sumed, by  their  own  authority  alone,  to  excommunicate  men 
in  high  employments,  magistrates  whose  functions  were  daily 
useful  to  society — and  have  bohllv  asserted  that  those  officers 
of  the  state,  being  struck  with  the  thunders  of  the  clmrch, 
could  no  longer  discharge  the  duties  of  their  posts.  ^Vhat  a 
perversion  of  order  and  reason !  What !  shall  not  a  nation 
be  allowed  to  intrust  its  aflairs,  its  happiiiess,  its  repose  and 
safety,  to  the  hands  of  those  whom  it  deems  the  most  shilfiil 
and  the  most  worthy  of  that  trust?  Shall  the  power  of  a 
churchman,  wheneyer  he  pleases,  deprive  the  state  of  its 
wisest  conductors,  of  its  firmest  supports,  and  rob  the  prince 
of  his  most  faithful  servants  ?  So  absurd  a  pretension  has 
been  condemned  by  princes,  and  even  by  prelates,  respect- 
able for  their  character  and  judgment.  We  read  in  the  171st 
letter  of  ives  de  Chartres,  to  the  Archbishop  of  Sens,  that  the 
royal  capitularies  (conformably  to  the  thirteenth  canon  of  the 
[  74  3  twelfth  council  of  Toledo,  held  in  the  year  681)  enjoined  the 
priests  to  admit  to  their  conversation  all  those  whom  the 
king's  migesty  had  received  into  fhvonr,  or  entertained  at 
his  table,  though  they  had  been  excommunicated  by  them, 
or  by  others,  in  order  that  the  church  might  not  appear  to 
reject  or  condemn  those  whom  the  king  was  pleased  to  employ 
in  his  service  * 

i  1^^.  The  exconiniunications  pronounced  against  the  sovereigns 

9.  And  of  themselves,  and  accompanied  with  the  absolution  of  their 
themMiTM.  B^hjects  from  their  oatlis  of  allegiance,  put  the  finislung 
stroke  to  this  enormous  abuse ;  and  it  is  almost  incredible 

*  Bm  Itmn  om  tib  PrHemtfam  o/A9  Cbrm. 
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that  nations  should  have  siifTtTCfl  puch  odious  procedures,  jook  i. 
We  have  slightly  touched  on  this  subject  in  §§  145  and  146.  '° 
The  thirteenth  century  gives  Btriking  instances  of  it.  Otho 
IV.  for  endeayourmg  to  oblige  several  provinces  of  Italy  to 
snbinit  to  the  laws  of  the  empire,  was  excommunicated  and 
deprived  of  the  empire  by  Innocent  III.  and  his  subjects 
absolved  from  their  oath  of  allegiance.  Finally,  this  unfor- 
tnnfitc  emperor,  beinp^  nhandoncd  by  the  princes,  was  obliged 
to  resign  the  crown  to  Frederic  II.  John,  king  of  KTiLdand, 
cndeavouriTi,!^  to  m:iintain  the  rights  of  his  kingdom  in  the 
election  of  an  archbishop  of  Canterbury,  found  himself  ex- 
posed to  the  audacious  enterprises  of  the  same  pope.  Inno- 
cent excommunicated  the  king — laid  the  whole  kingdom  under 
an  interdict — had  the  presumption  to  declare  John  unworthy 
of  the  throne,  and  to  absolve  his  snbjects  from  their  oath  of 
fidelity ;  he  stirred  up  the  clergy  against  him — excited  his 
subjects  to  rel)cl — solicited  the  king  of  France  to  take  up 
amis  to  dethrone  him — pTi^ilishinc',  nt  thv  snme  tiiiie,  a  cru- 
sade agaiTi!^t  hiin,  as  he  would  have  done  against  ihe  Sara- 
cens. The  king  of  England  at  first  appeared  determined  to 
defend  himself  with  vigour ;  but  soon  losing  courage,  he  suf- 
fered himself  to  he  brought  to  snch  an  excess  of  infamy,  as 
to  resi^  his  kingdoms  into  the  hands  of  the  pope's  legate, 
to  receive  them  hack  from  him,  and  hold  them  as  a  fi^  of 
the  church,  on  condition  of  paying  tribute.^ 

The  popes  were  not  the  only  person?  guilty  of  such  enor- 
mities :  there  have  also  been  councils  who  bore  a  part  in 
them.  That  of  Lyons,  summoned  by  Innocent  IV.,  in  the 
year  1245,  had  the  audacity  to  cite  the  emperor  Frederic  II. 
to  appear  before  them  in  order  to  exculpate  himself  from  the 
charges  brought  against  him— 4hreatening  him  with  the 
thunders  of  the  church  if  he  fuM  to  do  it.  That  great 
prince  did  not  ghre  himself  much  tronble  about  so  irregdar 
a  proceeding.  He  said — "that  the  pope  aimed  at  rendering 
himself  both  a  judge  and  a  sovereign  ;  but  that,  from  all  an- 
tiquity, the  emperors  themsrh-ps  liad  called  councils,  -where 
the  popes  and  prelates  ren  1(  rc  1  to  them,  as  to  their  sove- 
reigns, the  respect  and  obedience  that  was  their  due."t  The  [  76 
emperor,  however,  thinking  it  necessary  to  yield  a  little  to 
the  snpontttion  of  the  times,  condescended  to  send  ambassa- 
dors to  the  conndl,  to  defend  his  cause ;  but  this  did  not 
prevent  the  pope  from  excommunicating  him,  and  declaring 
him  deprived  of  the  crowiu  Frederic,  like  a  man  of  a  so* 
perior  genius,  laughed  at  the  empty  thunders  of  the  Vatican, 
and  proved  himself  able  to  preserve  the  crown  in  spite  of  the 
election  of  Henry,  Landgrave  of  Thuringia,  whom  the  eccle- 
siastical electors^  and  many  bishops,  had  presumed  to  declare 

•MrtliwwParii.— IWwtfa.  Obtymd,     iBMm^9  8lmryi^ik*Eii^^Mk 
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BOOK  I.  king  of  the  Romans — but  who  obtained  little  more  by  that 
CHAP,  xn.  fti^^n'nn  than  the  ridiculous  title  of  kin;]  of  the  j/ricist$. 

I  should  never  have  done,  were  1  to  accumulate  examples  j 
but  those  I  have  already  quoted  are  but  too  many  for  the 
honour  of  humanity.  It  is  an  humiliating  sight  to  behold 
the  excess  of  folly  to  whieh  superstition  nad  reduced  the 
nations  of  Europe  m  those  unhappy  times.* 
;  155.  By  means  of  the  same  spiritual  arms,  the  clergy  drew 

!».  The     every  thing  to  themselves,  usurped  the  authority  of  the  tri- 
ciergy draw- jjj^^u         disturbed  the  course  of  justice.    Thev  claimed 
a  right  to  take  cognisance  of  all  causes  cm  account  of  «m,  of 
thcmsolvM,  which  (says  Innocent  Ill.t)  evcrj/  mayi  of  senae  mMfi  Vnow 
tsni  Ubi^Kah- that  the  cognisance  belofigs  to  our  ministry.    In  the  year 
^e^!^"1829,  the  prelates  of  France  had  the  assurance  to  toll  King 
^         Philip  do  Valois,  that,  to  prevent  causes  of  any  kind  from 
being  brought  before  the  ecclesiastical  courts,  was  depriving 
the  oiurch  of  all  its  rights,  ofntim  ecclenarum  jura  tolkre.X 
And  accordingly,  it  was  their  aim  to  have  to  themselves  the 
decision  of  all  disputes.    They  boldly  opposed  the  civil  au- 
thority, and  made  themselves  feared  hv  prnrpcding  in  the 
way  of  excommunication.    It  even  happened  sometimes,  that 
as  dioceses  were  not  always  confined  to  the  extent  of  the 
t  76  ]  political  territory,  a  bishop  would  summon  foreigners  before 
ms  tribunal,  for  causes  purely  ciyil,  and  take  upon  lum  to 
decide  them,  in  manifest  yiolation  of  the  rights  of  nations. 
To  such  a  height  had  the  disorder  arisen  three  or  four  cen- 
turies ago,  that  our  irise  ancestors  thought  themselves  obliged 
to  take  serious  measures  to  put  a  stop  to  it,  and  stipulated, 
in  their  treaties,  that  none  of  the  confederates  should  he  sum' 

*  BoTflfvigiui  mm  MBMtiinai  tomeA,  AwM  tdDMrnledf*  Um  m  king>  or 
ullOp  wiUiottt  wnsidering  future  con-  perform  towarJ.o  him  any  of  the  duties 
sequences,  fnvonrcd  tlio  papal  en-  of  a  subject,  llo  then  offerofl  Arrasjon 
croochmeutd  when  they  wcro  likely  and  Cataluoui  to  the  Count  da  Valois, 
to  proT*  ■dTBiitigeoiu  to  their  own  Moond  aon  of  Philip  Iho  Bold*  on  eon- 
int«ro}<t'-'.  ThTis,  Louis  VTIT  ,  king  ditian  that  ho  and  bin  Bncccssor?  ."hould 
of  Francei  wi«biQg  to  inrade  the  tern-  acknowledge  tbemselres  yassab  of  the 
totiM  of  flio  Count  of  ToakniM^  vador  holy  M«k  t2ko  u  ootii  of  ftoltgr  to  tho 
fmlMloo  of  maldng  war  on  tin  AUidU  pope,  and  pay  Um  m  yearly  tribute, 
genses,  requested  of  tho  pope,  among  The  king  of  France  npsenihled  the 
othor  things,  that  he  would  issue  a  barons  and  prelates  of  his  kingdom,  to 
hull  deohtfiaf  that  Am  two  Raynonda,  doUberato  on  Iho  pope'a  offor,  and  ^«y 
father  and  son,  together  with  all  their  advi«ed  him  to  accept  of  it.  "  Strang* 
adherents,  aasooiate^  and  allies,  bad  blindness  of  kings  and  their  counsel- 
been  and  mm  deptlTod  of  all  fhotr  lors!"  ezdaims,  with  good  reason,  a 
posieMiona."  Vt.i.lx'b  Hi«t.  of  France,  modem  historian;  "they  d  1  it  per- 
vol.  iv.  p.  33.  Of  a  similar  nature  to  coive,  that,  by  thus  accepting  king- 
the  preeeding  is  the  following  remark-  doms  from  tbo  hands  of  the  pope,  they 
aUo  fiwti — Pop*  Martin  IV.  exeom-  strengthened  and  aatabUahod  his  pre- 
mnnieated  Potor,  king  of  Arra-con,  tensions  to  the  right  of  deposing  them- 
declared  that  he  had  forfeited  his  king-  selves."  Vbllt'i  MiHoiy  of  Franct, 
dom,  all  his  lands,  and  eren  the  regal  toI.  tL  p.  190. 
dignity,  and  pronounoed  his  subjoota  f  In  eofi.  JVbmt.  4s  Jmdiei*. 
absoIvoJ  from  their  oath  of  allegiance.  f  See  Leibnitii  Codex,  Jnri*  6mS 
He  eren  exoommonioated  all  who  J}iplcmaL  DipL  LXVIL  |  9. 
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maned  before  ^pirUudl  eourUy  for  mtmey  <2e5tf,  9mee  every   book  i. 
one  ought  to  he  contented  wth  the  ordinary  modes  of  jmtiee 
that  were  observed  in  the  country**    We  find  in  history,  that 
the  Swiss  on  many  occasions  repreised  the  encroachments  of 
the  bishops  and  their  judges. 

Over  every  nflfair  of  life  they  extended  their  authority, 
under  pretence  that  conscience  was  concerned.  They  obliged 
new-married  husbands  to  purchase  permission  to  lie  with  their 
wives  the  first  three  nights  after  maxriage.f 

This  burlesque  inyention  leads  ns  to  remark  another  abuse,  1 1^^- 
manifestly  contrary  to  the  rules  of  a  Trise  policy,  and  to  the 
dnty  a  nation  owes  to  herself;  I  mean  the  immense  sumsp^JI^^ 
"which  bulls,  flispensations,  &c.,  annually  drew  to  Romo,  from 
all  thr  eoimtiics  in  coromunion  with  her.  How  much  might 
1)0  -^aid  ou  the  scandalous  trade  of  indulgences  !  but  it  at  last 
became  ruinous  to  the  court  of  Rome,  which,  by  endeavour- 
ing to  ^ain  too  much,  suffered  irreparable  losses. 

^Inuhr,  that  independent  authority  introsted  to  ecdesi- 1 157. 
astics^  who  were  often  incapable  of  understanding  the  true  12.  Lawi 
maxims  of  government,  or  too  careless  to  take  the  trouble  of 
studying  them,  and  whose  minds  were  wholly  occupied  by  a^^^^J^ 
visionary  fanaticism,  by  empty  speculations,  and  notions  of  of  RUtes. 
a  chimerical  and  overstrained  purity, — that  authority,  I  say, 
produced,  under  the  pretence  of  sanctity,  laws  and  customs 
that  were  pernicious  to  the  state.  Some  of  fliese  we  have 
noticed;  but  a  very  remarkable  instance  is  mentioned  by 
Orotlos*  ''In  the  ancient  Greek  church,"  says  he,  ''was 
long  observed  a  canon,  by  which  those  who  had  killed  an 
enemy  in  any  war  whatsoever  were  excommunicatod  for  three 
years  :"J  a  fine  reward  decreed  for  the  heroes  who  defended 
their  country,  instead  of  the  cro?ms  and  triumphs  with  which 
pagan  Rome  had  been  accustomed  to  honour  them  !  Pagan 
Rome  became  mistress  of  the  world  ;  she  adorned  her  bravest 
warriors  with  crowns.  The  empire,  having  embraced  Chris- 
tianity, soon  became  a  prey  to  barbarians ;  her  subjects,  by 
defending  her,  incurred  the  penalty  of  a  degrading  excom- 
munication. By  devoting  themselves  to  an  idle  fife,  they 
tiiought  themselves  pursuing  the  path  to  heaven,  and  actually 
found  themselves  in  the  hi^  roaa  to  riches  and  greatness. 

*  V.l^L   Alliance  of  Zurich  with  tho  upon;  they  would  b«re  miklo  nogTMfc 

•aotona  of  Uri,  SchwoiU,  aad  UuUor-  profit  uf  &uy  other.  • 
WAld,  dated  May  1, 1351,  $  7.  t  ^  Jw  Setti  H  PaeiM,  lib.  U.  «ap. 

f  See  A  Regulati'-n  i,f  Parliament  in  xxiv.    He  qtiotea  Batit  ad  Amphiloch. 

«n  arret  of  March  I'J,  UO!).    Spirit  of  X.  13.    Zmarcat  in  Nieepk,  Pkoe.  voL 

Lata,   Thoso  (saja  Montesqniea)  were  UL 
4ie       best  vighU  lluj  eould  pit^ 
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CHAP.XnL 

09  JUSTIOB  AND  FOUTT. 

KEXT  to  the  care  of  religion,  one  of  the  principal  duties 
of  a  nation  relates  to  juHtico.  They  ought  to  employ  their 
utmost  atientiou  in  causinff  it  to  prevail  in  the  state,  and  to 
take  proper  measures  for  having  it  dispensed  to  every  one  in 
the  most  certain,  the  most  speedv,  and  the  least  hurdensome 
nuuiiier*  This  obligation  flowi  nrom  the  object  proposed  by 
VBiting  in  ci^  flociety,  and  from  tho  social  compaot  itsolf. 
We  havo  ioen  (i  15],  that  men  have  botrnd  tbemauvee  by  tbo 
engagementa  of  10010(7,  consented  to  divest  themselvesy 
in  its  favour,  of  n  part  of  their  natural  liberty,  only  \vith  a 
view  of  peaceably  onjoyinrr  what  belongs  to  them,  and  ob- 
taining justice  with  certainty.  The  nation  would  therefore 
neglect  her  duty  to  herself,  and  deceive  the  i  hials,  if 
she  did  not  seriously  eudeavoui*  to  make  the  stricU-bt  justice 
prevail.  This  attention  she  owea  to  her  own  happinees,  re- 
pose, and  prosperity.  Confoaion^  diaorder,  and  despondency 
will  floon  arise  in  a  state,  when  the  dtisens  are  not  sore  of 
easily  and  speedily  obtaining  jtistice  in  all  their  disputes ; 
without  this,  the  civil  virtues  will  beeome  extinguiehea,  and 
the  society  weakened. 

There  arc  two  mothods  of  making  justice  flouri.sli — good 
lawcj,  and  the  attenUun  of  the  superiors  to  see  them  executed. 
In  treating  of  the  constitution  of  a  state  (Chap.  III.),  w© 
have  already  shown  that  a  nation  ought  to  etitabii^ii  juist  and 
wise  laws,  and  hare  also  pointed  out  the  reasons  why  we  oao- 
not  here  enter  into  the  partionlars  of  those  laws.  If  men 
were  always  equally  just,  equitable,  and  enlightened,  the 
laws  of  nature  would  doubtless  be  sufficient  for  society.  But 
ignorance,  the  illusions  of  self-love,  and  the  violence  of  the 
passions,  too  often  render  these  sacred  laws  ineftcctual.  And 
we  see,  in  consequence,  tliat  all  well-governed  nations  have 
perceived  the  necessity  of  enacting  positive  laws.  There  i» 
a  necusibity  for  general  and  formal  regulations,  that  each  may 
clearly  know  Ins  own  rights,  without  being  mibled  by  sslf- 
deoeption.  Sometimes  even  it  is  necessary  to  deviate  from 
natural  equity,  in  order  to  prevent  abuses  and  frauds,  and  to 
aeeommodate  ourselves  to  circumstances ;  and,  since  the  sen- 
sation of  duty  has  frequently  so  little  influence  on  the  heart 
of  man,  a  penal  sanction  becomes  necessary,  to  give  the  laws 
their  full  efficacy.  Thus  is  the  law  of  nature  converted  into 
civil  law.*  It  would  be  dangerous  to  commit  the  interests 
of  the  citizens  to  the  mere  discretion  of  those  who  are  to  dis- 


*  Bo9  a  diHortftdon  od  thii  subjoc^  In  the  Lokir  PkUMCpkique,  71. 
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pense  justice.    The  loirislator  should  assist  the  understanding  ^o'^k 
of  the  judges,  force  their  prejudices  and  inclinations,  and  sub- 
due their  will,  by  simple,  fixed,  and  certain  rules.  These, 
again,  are  the  civil  laws.  [  78  1 

The  beet  laws  are  useless,  if  thej  be  not  obeenred.   Thef  i6o.  i^ 
nation  ought  then  to  take  pajns  to  support  them,  and  to  cause  ^f'"^*^ 
them  to  be  respected  and  punctually  executed :  with  this  view 
she  cannot  adopt  measures  too  just,  too  extensive,  or  too  ef* 
fectual ;  for  hence,  in  a  great  degree,  depend  her  happiness, 
glory,  and  tranquillity. 

We  have  already  observed  (§  41)  that  the  sovereign,  who  §  irti. 
represents  a  nation  and  is  invested  with  its  authority,  is  also  FoncUona 
charged  witli  its  duties.    An  attention  to  make  justice  flourish 
in  the  state  must  then  be  one<tf  the  principal  f&ictions  of  tbe^'ltLT'* 
prince ;  and  nothing  can  be  more  worth;^  of  the  sovereign  gpeet 
majesty.    The  emperor  Justinian  thus  begins  his  book  of  the 
Institutes :  Imperatoriam  mqfeiUtfem  ntm  solum  armit  deoo- 
ratarriy  sed  etiam  legtbuM  oportet  esse  armatam^  ut  utrumque 
tempuSj  et  heUomm  et  pacts,  7-''rff  possit  guhernari.    The  de- 
gree of  power  intrusted  by  the  nation  to  the  head  of  the  state, 
18  then  the  rule  of  his  duties  and  his  functions  in  the  admin- 
istration of  justice.    As  the  nation  may  either  reserve  the 
legbhitive  power  to  itself,  or  intrust  it  to  a  select  body, — ^it 
has  also  a  right,  if  it  thinks  proper,  to  establish  a  supreme 
tribunal  to  judge  of  all  disputes,  independently  of  the  prince. 
But  the  conductor  of  the  state  must  naturally  have  a  consid- 
erable share  in  legislation,  and  it  may  even  be  entirely  intrusted 
to  him.    In  this  last  case,  it  is  he  who  must  establish  salutary 
lawrJ,  dictated  by  wisdom  and  equity :  but  in  all  cases,  ho  v 
should  be  the  guardian  of  the  law ;  he  should  watch  over  those 
who  arc  invested  with  authority,  and  confine  each  individual 
within  the  bounds  of  duty. 

The  executiTe  power  naturally  belongs  to  the  soTcrei^n,  1 163.  How 
—^to  every  conductor  of  a  people:  he  is  supposed  to  be  in-^***^ 
vested  with  it,  in  its  fullest  extent,  when  the  fundamental 
laws  do  not  restrict  it.  When  the  laws  are  established,  it 
is  the  prince's  province  to  have  them  put  in  execution.  To 
support  them  with  %'igour,  and  to  make  a  just  application  of 
them  to  all  cases  that  present  themselves,  is  what  we  call 
reiulering  juptico.  And  this  is  the  duty  of  the  sovereign, 
who  is  naturally  the  judge  of  his  people.  We  have  seen  tlie 
chiefs  of  some  small  states  perform  these  f mictions  themselves: 
but  this  custom  becomes  inconTcnient,  and  even  impossible  in 
a  great  kingdom. 

The  best  and  safest  method  of  distributing  justice  is  by?i6J».  H« 
establishing  judges,  distinguished  by  their  integrity  and"°^^'**' 
knowledge,  to  take  cognisance  of  all  the  disputes  that  ^s^y  "jghtened"* 
arise  between  the  citizen??.    Tt  is  impossible  for  the  prince  tOaj,,i  upright 
take  upon  himself  this  painful  task :  he  cannot  .spare  auflicient  judge?. 

tinie  either  for  the  thorough  investigation  of  all  causes,  or 
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BOOK  1.  even  for  the  acqnisitioii  of  the  knowledge  necessary  to  decide 
CHAP.  aiiT.  sovereign  cannot  personally  discharge  all  the 

functions  of  goTcrnmcnt,  he  should,  with  a  just  discernment, 
reserve  to  himself  such  as  he  can  successfully  perform,  and 
are  of  most  importance, — intrusting  the  others  to  officers  and 
magistrates  who  shall  execute  them  under  liis  authority. 
There  is  no  inconvenience  in  trusting  the  decuion  of  a  law- 
[  79  j  snit  to  a  body  of  prudent,  honest,  and  enlightened  men : — on 
the  contrary  it  is  the  best  mode  the  prince  can  possibly  adopt ; 
and  he  fully  acquits  himself  of  the  duty  he  owes  to  his  people 
in  this  particular,  when  he  gives  thcin  judges  adorned  with 
all  the  qualities  suitable  to  ministers  of  justice:  he  has  then 
nothiiiL:  more  to  do  hut  to  watch  over  their  conduct,  in  order 
that  they  may  not  neglect  their  duty. 
2 164.  The     The  establishment  of  courts  of  justice  is  particularly  ne- 
wMawj    oessary  for  the  decision  of  all  fiscal  causes, — that  is  to  say, 
de   *^      dispntea  that  may  arise  between  the  subjects  on  the 
tennioe  ^        hand,  and,  on  the  other,  the  persons  who  exert  the  pro* 
causes  re-    fitablo  prerogatives  of  the  prince.    It  would  be  very  unbe- 
lating  to  tiio  coming,  and  highly  improper  for  a  prince,  to  take  upon  him 
meoue.     ^  gjy^  judfrment  III  his  own  cause: — he  cannot  he  too  much 
on  his  n;nar(l  against  the  illusions  of  interest  and  self-love; 
and  even  though  he  were  capable  of  resisting  their  intiuence, 
itill  he  ought  not  to  expose  his  character  to  the  rash  judg- 
ments of  the  multitude.    These  important  reasons  ought  eren 
to  prcTent  his  submitting  the  decision  of  causes  in  which  he 
is  concerned,  to  the  ministers  and  counsellors  particularly  at- 
tached to  has  person.    In  all  well-regulated  states,  in  coun- 
tries that  ore  really  states,  and  not  the  dominions  of  a  despot, 
the  ordinary  tribunals  <leeide  all  causes  in  which  the  sovereign 
is  a  party,  with  as  much  freedom  as  those  between  private 
persons. 

j  166.  The  end  of  all  trials  at  law  is  justly  to  determine  the  dis- 

Thofe  oaght  putes  that  arise  between  the  citizens.  If,  therefore,  suits  are 
^bbod  ^  prosecuted  before  an  inferior  judge,  who  examines  all  the  cir- 
premo  cumstances  and  prooft  relating  to  them,  it  is  rery  proper, 
eowti  of  that,  for  the  greater  safe^,  the  party  condemned  should  be 
jastioo  allowed  to  appeal  to  a  superior  tribunal,  where  the  sentence 
wheroiu  former  judge  may  be  examined,  and  reversed,  if  it  ajv 

•hoiildb«    P®^*"  ill-founded.    But  it  is  nrro^sary  that  this  supreme 

finally  tie-   tribunal  should  have  the  authority  of  pronouncing  a  definitive 
termineo.    sentence  without  apjieal :  otherwise  the  whole  proceeding  will 
be  vain,  and  the  dispute  can  ucver  be  determined. 

The  custom  of  having  recourse  to  the  prince  himself,  by 
laying  a  complaint  at  the  foot  of  the  throne,  when  the  cause 
has  been  finaUy  determined  b^  a  supreme  court,  appears  to  be 
subject  to  very  great  incon7eniences.  It  is  more  easy  to  deceive 
the  prince  by  specious  reasons,  than  a  number  of  magistrates 
woll  skilled  in  the  knowledge  of  the  laws;  and  experience  too 
plainly  shows  what  powerful  resources  are  derived  from  favour 
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and  intrigae  in  the  courts  of  kings.   If  this  practice  be  antho*  whw  i. 
rized  by  the  Uws  of  the  state,  the  prince  ought  always  to  fear 
that  these  complaints  are  only  formed  with  a  view  of  protract- 
ing a  suit,  and  procrastinating  a  just  condemnation.    A  just 

and  wise  sovereign  will  not  admit  them  without  great  caution ; 
and  if  ho  reverses  the  sentence  that  is  comphiined  of,  he  ou^ht 
not  to  try  the  cause  himself,  but  submit  it  to  the  examination 
of  anotlier  tribunal,  as  is  the  practice  in  France.  The  ruin- 
ous length  of  these  proceedings  authorizes  us  to  say  that  it  is  [  30  ] 
more  oonTenient  and  ad?antageoiis  to  the  state,  to  establish  a 
sovereign  tribunal,  whose  defimtiTe  decrees  should  not  be  snbN 
ject  to  a  reversal  even  by  the  prince  himself.  It  is  sufficient 
for  the  security  of  justice  that  the  sovereign  keep  a  watchful 
eye  over  the  jud;:^'^  and  magistrates,  in"  the  same  manner  as 
he  is  bound  to  watch  all  the  other  officers  in  the  ptnto, — and 
that  he  have  power  to  call  to  an  acooont  and  to  punish  such 
as  are  guilty  of  prevarication. 

When  once  this  sovereign  tribunal  is  established,  the  prince}  IM.  Th* 
cannot  meddle  with  its  &crees;  and,  in  general,  he  is  abso-P*^ 
lutely  obliged  to  preserve  and  mamtain  the  forms  of  justice,  p"^^ 
Bvery  attempt  to  violate  them  is  an  assumption  of  arbitrary  f^nu  of 
power,  to  which  it  cannot  be  presumed  that  any  nation  couldjviiiM. 
ever  have  intended  to  subject  itself. 

When  those  forms  are  defective,  it  is  the  business  of  the 
legislator  to  reform  them.  This  bein;^  done  or  procured  in  a 
manner  agreeable  to  the  fundamental  laws,  will  be  one  of  the 
most  salutary  benefits  the  sovereign  can  bestow  upon  bis  peo- 
ple. To  preserve  the  citizens  mm  the  danger  of  ruining 
themselves  in  defending  thehr  rights, — ^to  repress  and  destroy 
that  monster,  chicanery,— will  he  an  action  more  glorious  in 
the  eyes  of  the  wise  man,  than  all  the  exploits  of  a  conqueror. 

Justice  is  administered  in  the  name  of  the  sovereign;  the?  i«7.  Xh* 
prince  relies  on  the  judgment  of  the  '••'^nrt^^,  and,  with  goodi'^'"'=« 
reason,  looks  upon  their  decisions  as  suund  law  and  iustiee. '"^'^'^^ 

TT-  •      1  •    1         1     /»  1  -1  •       •    rapport  the 

thn  part  in  this  branch  oi  the  government  is  then  to  mamtain  fj,iti,„ritv  (,r 

the  authority  of  the  judges,  and  to  cause  their  sentences  to  the  jadgee. 
be  executed ;  without  wmch  they  would  be  vain  and  delusive ; 
for  justice  would  not  be  rendered  to  the  citisens. 

There  is  another  kind  of  justice  named  aUr^uUtfe  or  distrt- 1  or 
Imtive^  which  in  general  consists  in  treating  every  one  accord-  jiistf'butiT* 
ing  to  his  deserts.    This  virtue  ought  to  regulate  the  distribu-"^^^^!^ 
tion  of  public  employment^',  hono!ir>i,  and  rewards  in  a  state.  i,utir,n  of 
It  is,  in  the  first  place,  a  duty  the  nation  owes  to  herself,  toemploy- 
cncoin-iif'#»  irood  citizen?!,  to  excite  every  one  to  virtue  by  hon- ""^ 
ours  and  rewards,  an<l  to  intrust  with  employments  sutsli  per- 
sons only  as  are  capable  of  properly  discharging  them.  In 
the  next  place,  it  is  a  duty  the  nation  owes  to  individuals,  to 
show  herself  duly  attentive  to  reward  and  honour  merit.  Al- 
though a  sovereign  has  the  power  of  distributing  his  favours 
and  employments  to  whomsoever  he  pleases,  and  nobody  has  a 
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%ooK  I.  perfect  ri^ht  to  any  post  op  dignity, — yet  a  man  who  by  in- 
tense  application  has  qualified  himself  to  become  useful  to  his 
country,  and  he  who  has  rendered  some  signal  service  to  the 
state,  may  justly  complain  if  the  prince  overlooks  them,  in 
order  to  advance  useless  men  without  merit.  This  is  treating 
them  with  an  in^^ratitudc  that  is  wholly  unjustifiable,  ana 
adapted  only  to  extinguish  emulation.  There  is  hardly  any 
fault  that  in  the  course  of  time  can  become  more  prejudicial 
to  a  state :  it  introduces  into  it  a  (general  relaxation;  and  its 
pnblio  affairs,  bebg  manaffed  by  inoompetent  hands,  cannot 
[  81  ]  foil  to  be  attendea  with  iU-eocoess.  A  iK>werfnl  state  maw 
support  itself  for  some  time  by  its  own  WMght ;  but  at  lengw 
it  falls  into  decay ;  and  this  is  perhaps  one  of  the  principal 
causes  of  those  revolutions  observable  in  great  empires.  The 
sovereign  is  attentive  to  the  choice  of  those  he  employs,  while 
he  feels  himself  obliged  to  watch  over  his  own  safety,  and  to 
be  on  his  guard :  but  when  once  he  thinks  himself  elevated  to 
such  a  pitch  of  greatness  and  power  as  leaves  him  nothing  to 
fear,  he  follows  his  own  caprice,  and  all  public  offioes  are  dis- 
tributed by  fayoor. 
J  169.  Pun-  The  punishment  of  trangrcssors  commonly  belongs  to  dis- 
bhment  of  tributi?e  justice,  of  which  it  is  really  a  breach ;  since  good 
^^FM-  order  requires  that  malefactors  should  be  made  to  suffer  the 
punishments  they  have  deserved.  But,  if  we  would  clearly 
establish  this  on  its  true  foundations,  we  must  recur  to  first 
S^^T*  principles.  The  right  of  puuisliing,  which  in  a  state  of  nature 
of  punish-  belongs  to  each  individual,  is  founded  on  the  right  of  personal 
iag.  safety.  Eyeiy  man  hss  a  ridit  to  preserve  hmiself  from  in- 
jury, and  by  force  to  provide  for  nis  own  security  against 
those  who  unjustly  attack  him.  For  this  purpose  he  may, 
when  iigured,  inflict  a  punishment  on  the  aggressor,  as  well 
with  the  view  of  putting  it  out  of  his  power  to  injure  him  for 
the  future,  or  of  reforming  him,  as  of  rcstr;iinin<r,  hy  his  ex- 
ample, all  those  who  might  be  tempted  to  imitate  liim.  Now, 
when  men  unite  in  society, — as  the  society  is  thenceforward 
charged  with  the  duty  of  providing  for  the  safety  of  its  mem- 
bers, the  individuals  all  resign  to  it  their  private  right  of  pon- 
ishing.  To  the  whole  body,  therefore,  it  belongs  to  avenge 
private  injuries,  while  it  protects  the  citizens  at  large.  And 
as  it  is  a  moral  person,  capable  also  of  being  injured,  it  has  a 
right  to  provide  for  its  own  safety,  by  punishing  those  who 
trespass  against  it ; — that  is  to  say,  it  has  a  rl'^ht  to  punish 
puldic  delinquents.  Hence  arises  tlie  right  of  the  sword,  wliich 
belongs  to  a  nation,  or  to  its  conductor.  When  the  society  use 
it  against  another  nation,  they  make  war ;  when  they  exert  it 
in  punishing  an  individual,  they  exercise  vindictive  justice. 
Two  things  are  to  be  considered  in  diis  part  of  government^ 
—the  laws,  and  their  execution. 
{ 170.  Cii.  It  would  he  dangerous  to  leave  the  punishment  of  transgrcs 
wMu^  sors  entirely  to  the  discretion  of  those  who  are  invested  with 
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authority.    The  passions  might  interfere  in  a  business  which  «• 

ought  to  be  regulated  onlj  by  justice  and  wisdom.   The  pirn  

iflhment  pre-oraamed  for  an  em  action,  lays  a  more  elEeotiial 
xestramt  on  the  wicked  than  a  yagne  fear,  in  which  they  may 
deceive  themselves.  In  short,  the  people,  who  arc  commonly 
moved  at  the  sight  of  a  suffering  wrctcn,  are  better  convinced 
of  the  justice  of  hia  punishment,  when  it  is  inflicted  by  the  laws 
themselves.  Every  well-governed  state  ought  then  to  have  its 
laws  for  the  jnmishment  of  criminals.  It  belongs  to  the  legisla- 
tive power,  whatever  that  be,  to  establish  them  with  justice  and 
wisdom.  But  this  is  not  a  proper  place  for  giving  a  general 
theory  of  them:  we  shall  thermre  only  say  tiiat  each  nation 
ooght,  in  thu  as  in  oTcry  other  instance,  to  ehoose  such  lawi 
as  may  best  suit  her  peculiar  drenmstancea. 

We  shall  only  make  one  observation,  which  is  connected  |  X'^i* 
with  the  subject  in  hand,  and  relates  to  the  degree  of  punish- p^**'^'**" 
menr.  From  the  foundation  even  of  the  riijht  of  punishing,  "p"g2*  "1 
and  from  the  lawful  end  of  inflicting  penalties,  arises  the  ne- 
cessity  of  keeping  them  within  just  bounds.  Since  they  are 
designed  to  procure  the  safety  of  the  state  and  of  the  citizens, 
they  onght  never  to  he  extended  heyond  what  that  safety  re- 
quires. To  say  that  anT  pxmishment  is  jnst  since  the  trans- 
gressor knew  before-hand  toe  penalty  he  was  about  to  incur, 
is  using  a  barbarous  language,  repugnant  to  humanity,  and  to 
the  law  of  Tiature,  which  forbids  our  doing  any  ill  to  others, 
unless  they  lay  us  under  the  nrrr-?sity  of  inflicting  it  in  our 
own  defence  and  for  oinr  own  security.  Whenever  then  a 
particular  crime  is  not  much  to  be  feared  in  society,  as  when 
the  opportunities  of  committing  it  are  very  rare,  or  when  the 
subjects  are  not  inclined  to  it,  too  rigorous  punishments  ought 
not  to  be  used  to  suppress  it.  Attention  ought  abo  to  be  pid 
to  the  nature  of  the  crime ;  and  the  punishment  shoold  be 
proportioned  to  the  degree  of  injury  done  to  the  pubUc  tran- 
quillity and  the  safety  of  socic^,  and  the  wickedness  it  sup- 
poses in  the  criminal. 

These  maxims  are  not  only  dictated  by  justice  and  equity, 
but  also  as  forcibly  recommended  by  prudence  and  the  art 
of  government.  Experieuce  shows  us  that  the  imagination 
becomes  familiarized  to  objects  which  are  frequently  present- 
ed to  it.  If,  therefore,  terrible  punishments  are  multiplied, 
the  people  will  become  daily  less  affected  by  them,  and  at 
length  contract,  like  the  Japanese,  a  savage  and  feroctOUfl 
character : — these  bloody  spectacles  will  then  no  longer  pro- 
duce the  effect  designed :  for  they  will  cease  to  terrify  the 
wicked.  Tt  is  with  these  examples  as  with  honoui's : — a  prince 
who  multiplies  titles  and  distinctions  to  excess,  soon  depre- 
ciates them,  and  makes  an  injudicious  use  of  one  of  the  most 
powerful  and  convenient  springs  of  government.  When  we 
recollect  the  practice  of  the  ancient  Bomans  with  respect  to 
criminals — ^when  we  reflect  on  their  scrupulous  attention  to 
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BOOK  I.  spare  the  blood  of  the  citiEeiij^, — -vve  cannot  fail  to  be  struck 
at  seeing  with  how  little  cereuioiij  it  is  uow-a-ilajs  shed  in  the 
generality  of  states.  Was  then  the  Boman  republic  but  ill 
governed  ?  Does  better  order  and  greater  Beeorit  j  reign  among 
UB  ? — ^It  18  not  so  siach  the  cmelty  of  the  pnnishmenta,  m 
a  strict  punctuality  in  enforcing  the  penal  code,  that  keeps 
mankind  within  the  bounds  of  datj:  and  if  simple  robbery  is 
punished  with  death,  what  further  pnniahment  ie  reeeryed  to 
check  the  hand  of  the  murderer  ? 
g  172.  Ex-  The  execution  of  the  la"\vs  belongs  to  the  condiirtor  of  the 
ecution  of  gtate  I  he  is  intrusted  with  the  care  of  it,  and  is  indispensably 
ihtlMi.  obliged  to  discharge  it  with  wisdoiu.  The  prince  then  is  to 
see  that  the  criminal  laws  be  put  in  execution ;  but  he  is  not 
to  attempt  in  his  own  person  to  try  the  guilty.  Besides  the 
[  88  ]  reasons  we  hare  ahready  alleged  in  treating  of  oiyil  eauses,  and 
which  are  of  still  greater  weight  in  regara  to  those  of  a  crind- 
nal  nature — to  appear  in  the  character  of  a  judge  pronouncing 
sentence  on  a  wretched  criminal,  would  ill  become  the  majesty 
of  the  sovereign,  who  ought  in  every  tiling  to  appmv  as  the 
father  of  his  people.  It  is  a  very  wise  maxim  commonly  re- 
ceived in  France,  that  the  prince  ought  to  reserve  to  himself 
all  matters  of  favour,  and  leave  it  to  the  magistrates  to  execute 
the  rigour  of  justice.  But  then  justice  ouj^ht  to  be  exercised 
in  his  name,  and  under  his  authority.  A  good  prince  will 
keep  a  watchful  eye  over  the  conduct  of  the  magistrates ;  he 
will  oMigc  them  to  observe  scrupulously  the  established  forms, 
and  will  himself  take  care  never  to  break  through  them. 
Every  sovereign  who  neglects  or  violates  the  forms  of  justice 
in  the  prosecution  of  criminals,  makes  large  strides  towards 
tyranny;  and  the  liberty  of  the  citizens  is  at  an  tiul  \\h*jn  onco 
they  cease  to  be  cei  taia  that  they  cannot  be  condc  miH-d,  except 
in  pursuance  of  the  laws,  accoriling  to  the  efttalliohed  forms, 
and  by  their  ordinary  judges.  The  custom  of  committing  the 
trial  of  the  accused  party  to  commissioners  chosen  at  the  plea^ 
sure  of  the  court,  was  the  tyrannical  inyention  of  some  minis- 
ters who  abused  the  authority  of  their  master.  By  this  irregu- 
lar and  odious  procedure,  a  famous  minister  ahvnys  succeed- 
ed in  destroying  his  enemies.  A  good  prince  will  never  give 
his  consent  to  such  a  proceeding,  if  he  has  sufficient  discern- 
meut  to  foresee  the  dreadful  abuse  his  ministers  may  make  of 
it.  If  the  prince  ought  not  to  pass  sentence  himself — for  the 
same  reason,  he  ought  not  to  aggravate  the  sentence  passed 
by  the  judges. 

}  ITS.  Bi^i  The  very  nature  of  government  requires  that  the  executor 
of  pudon*  ^£  should  have  the  power  of  dispensmg  with  them 

when  this  may  be  done  without  injury  to  any  person,  and  in 
certain  particular  cases  where  the  welfare  of  the  state  requires 

an  exception.   Hence  the  right  of  granting  pardons  is  one  of 

the  attributes  of  sovereignty.    But,  in  his  whole  conduct,  in 

his  severity  as  well  as  ius  mercy,  the  sovereign  ought  to  have 
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no  other  object  in  view  than  the  greater  advantage  of  soci-   book  r. 
etj.    A  prince  knows  how  to  reconcile  justice  with 

clemency — the  care  of  the  public  safety  with  that  pity  wliich 
la  due  to  the  unfortunate. 

The  internal  police  consists  in  the  attention  of  the  prince  g  174.  in. 
and  magistrates  to  preserve  every  thing  in  order.  Wiae  re- 
galatioii8  ought  to  i>re9eribe  whateyer  will  best  eontribnte  to^ 
we  pnblio  safety,  utility,  and  conyenience ;  and  those  who  are 
inyeeted  with  authority  oannot  be  too  attentiye  to  enforce  them.' 
By  a  wise  police,  the  sovereign  accustoms  the  people  to  or  Jer 
and  obedience,  and  preserves  peace,  ^xanqmllity,  and  concord 
among  the  citizens.  The  ma^strates  of  Holland  are  said  to 
possess  extraordinary  talents  m  this  respect : — a  better  police 
prevails  in  their  cities,  and  even  their  establishments  in  the 
Indies,  than  in  any  other  phices  in  tlie  known  world.  C  ^  ] 

Laws  and  the  anthority  of  ihemagistratee  haying  been  sob-l  ihun, 
Btitnted  in  the  room  of  private  war,  the  conductors  of  a  nation  ^^^^^ 
night  not  to  suffer  indiyidnals  to  attempt  to  do  themselyes  jus- 
tice,  when  they  can  have  recourse  to  the  magistrates.  Duelling 
—that  species  of  combat,  in  which  the  parties  engage  on  account 
of  a  private  quarrel — ^is  a  manifest  disorder,  repugnant  to  the 
ends  of  civil  society.  This  frenzy  was  unknown  to  the  an- 
cient Greeks  and  Romans,  who  raised  to  such  a  height  the 
glory  of  their  arms :  wo  receiyed  it  from,  barbarous  nations 
who  knew  no  other  law  bat  the  sword.  Lionis  XIV.  deeeryes 
the  greatest  praise  for  his  endeayonrs  to  abolish  this  sayage 
custom. 

But  why  was  not  that  prince  made  sensible  that  the  most  ^  m. 
severe  punishments  were  incapable  of  cnrinfir  the  rage  for  du-Mewnof 
elling  ?    They  fli'l  not  reach  the  source  of  the  evil :  and  since ^°*'*^^^t^ 
a  ridiculous  pi  t^judicc  had  persuaded  all  the  nobility  and  gc^^- diiwdtr. 
tlemcn  of  the  army,  tliut  a  man  who  wears  a  sword  is  bound 
in  honour  to  ayenge  with  his  own  hand  the  least  mjury  he  has 
receiyed ;  ibis  is  the  principle  on  which  it  is  proper  to  proceed. 
We  must  destroy  this  prejudice,  or  restrain  it  by  a  motive  of 
the  same  nature.   While  a  nobleman,  by  obeying  the  law^ 
shall  be  regarded  by  his  equals  as  a  coward  and  as  a  man  dis- 
honoured— while  fin  officer  in  the  same  case  shall  he  forced  to 
(\vL\t  the  service — can  you  hinder  his  fighting  by  threatening 
him  with  death  ?    On  the  contrary,  he  will  place  a  part  of  his 
bravery  in  doubly  exposing  his  life  in  order  to  wash  away  the 
al&ont.   And,  certainly,  while  the  prejudice  subsists,  while  a 
nobleman  or  an  officer  cannot  act  in  opposition  to  it,  without 
embittering  the  rest  of  his  life,  I  do  not  know  whether  we  can 
justly  punish  him  who  is  forced  to  submit  to  his  tyranny,  or 
whether  he  be  yeiy  guil^  with  respect  to  morality.  That 

(54)  Ab  to  the  legal  liew  of  the  of-  Aid.  462 ;  aad  Biu&'i  J.  20  ed.  tf^ 
ftiiM  «f  dtteUliif  In  EnglADd,     6  But  "  IHtelUng." 
Bap.  M0$  3  But  B«^  681j  2  Binu  * 
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worldly  honour,  be  it  as  false  and  chimerical  as  you.  please,  is 
to  liim  a  snbstantial  and  necessary  possession,  ^ee  willLOiit 
it  be  can  neither  live  with  his  equals,  nor  exercise  a  profession 
that  is  often  his  only  resource.  When,  therefore,  any  insolent 
fellow  would  mgnstly  ravish  from  him  that  chimera  so  esteem- 
ed and  so  necessary,  why  may  he  not  defend  it  as  he  would  his 
life  and  property  a;2;ainst  a  robbor  ?  As  the  state  doc3  not 
permit  an  individual  to  pursue  with  arms  in  his  hand  the  usur- 
•per  of  hifi  property,  because  he  may  olitain  justice  from  the 
magistrate — so,  if  the  sovereign  will  not  allow  him  to  draw  hi:^ 
sword  against  the  man  from  whom  he  has  received  an  insult, 
he  ou^ht  necessaiilv  to  take  such  measoree  that  the  patience 
and  obedience  of  the  oitisen  who  has  been  insulted  shall  not 
prove  prejudicial  to  him*  Society  cannot  deprive  man  of  his 
natural  right  of  making  war  against  an  aggressor,  without  fur- 
nishing him  with  some  other  means  of  securing  himself  from 
the  evil  his  enemy  -^vould  do  him.  On  all  tliosc  occasions 
■where  the  public  authority  cannot  lend  us  its  assistance,  we 
rt  -utae  our  original  and  natural  right  of  self-defence.  Thus 
a  traveller  may,  without  hesitation,  kill  the  robber  who  at- 
tacks him  on  the  highway ;  because  it  would,  at  that  moment, 
be  in  vain  for  him  to  hnpl<xre  the  protection  of  the  laws  and 
of  the  magistrate.  Thus  a  chaste  vir^n  would  be  praised  for 
taldnff  away  the  life  of  a  brutal  ravisher  who  attempted  to 
force  her  to  his  desires. 

Till  men  have  got  rid  of  this  Gothic  idea,  that  honour  obliges 
them,  even  in  contempt  of  the  laws,  to  avcnL'o  tlifir  pcr- 
Bonal  injuries  with  their  own  hand-^,  the  mo«t  r  ftVctual  method 
of  putting  a  stop  to  the  effects  of  this  prejudice  would  perhaps 
be  to  make  a  total  distinction  between  the  offended  and  the 
aggressor — to  pardon  the  former  without  difficulty,  when  it 
appears  that  his  honour  has  been  really  attacked — and  to  ez- 
erdse  justice  without  mercy  on  the  party  who  has  committed 
the  outrage.  And  as  to  those  who  draw  the  sword  for  trifles 
and  punctilios,  for  little  piques,  or  railleries  in  which  honour 
is  not  concerned,  I  would  have  them  severely  punished.  By 
this  means  a  restraint  would  be  put  on  those  peevish  and  in- 
solent folks  who  often  reduce  even  the  moderate  men  to  a 
necessity  of  chastising  them.  Every  one  would  1  e  on  his 
guard,  to  avoid  being  considered  as  the  aggressor ;  and  with 
a  view  to  gain  the  advantage  of  enga^g  in  duel  (if  un- 
avoidable) witiiout  incurring  the  penalties  of  the  law,  both 
partiee  would  curb  their  passions;  by  which  means  the 
quarrel  would  fall  of  itself,  and  be  attended  with  no  con- 
sequences. It  frequently  happens  that  a  bully  is  at  bottom 
a  coward ;  he  gives  himself  haughty  airs,  and  offers  insult,  in 
hopes  that  the  rigour  of  the  law  will  oblige  people  to  put  up 
with  his  insolence.  And  wdiat  is  the  consequence? — A  man 
cf  spirit  will  run  every  risk,  rather  than  submit  to  be  iii>uU- 
ed :  the  aggressor  dares  not  recede :  and  a  combat  emucj^ 
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wbicH  would  not  hare  token  place,  if  the  latter  ooold  ItaTe  ■««  >• 
once  imagined  that  there  was  nothing  to  prevent  the  other  " 
from  chaetiaing  him  for  his  presumption — the  offended  pet^ 
son  being  acquitted  by  the.  same  law  that  eondemna  the  ag- 
gressor. 

To  tliiri  first  law,  wlio^o  efficacy  would,  I  doubt  not,  be  soon 
provud  hy  experience,  iL  wuuld  be  proper  to  add  the  following 
regulations : — 1.  Since  it  is  an  establiobed  custom  that  the 
nobility  and  military  men  should  appear  armed,  even  in  time 
of  peace,  care  should  be  taken  to  enforce  a  rigid  observance  of 
the  laws  which  aUow  the  priyilege  of  wearing  swords  to  these 
two  orders  of  men  only.  2.  It  would  be  proper  to  establish 
a  particular  court,  to  detennine,  in  a  summary  manner,  all 
affairs  of  honovir  between  persons  of  these  two  orders.  The 
marfchals'  court  m  France  is  in  possession  of  this  power ;  and 
it  might  be  invested  with  it  in  a  more  formal  manner  and  to 
a  greater  extent.  The  governors  of  provincea  and  strong 
places,  with  their  general  ollicers — the  colonels  and  captains  of 
each  regiment — might,  in  this  particular,  act  as  deputies  to 
the  marshals.  These  courts,  each  in  hia  own  department, 
should  alone  confer  the  right  of  wearing  a  sword.  Eveiy  no- 
bleman at  sixteen  or  eighteen  years  of  age,  and  every  siudier 
at  his  entrance  into  the  regiment,  should  be  obliged  to  appear 
before  the  court  to  receive  the  sword.  3.  On  its  bein-;  there  f  86  ] 
delivered  to  him,  he  should  be  inibrmed  that  it  is  intrusted  to 
him  only  for  the  defence  c»f  his  counuy;  and  care  might  be 
taken  to  inspire  him  witli  Lrue  ideas  of  honour.  4.  It  appears 
to  me  of  great  importance  to  estoblish,  for  different  cases,  pun- 
ishments of  a  different  nature.  Whoever  should  so  fiir  forget 
himself,  as,  either  by  word  or  deed,  to  insult  a  man  wlio  wears 
a  sword^  might  be  degraded  from  the  rank  of  nobility,  deprived 
of  the  privDege  of  carrying  arms,  and  subjected  to  corporal 
punishment — even  the  punishment  of  death,  according  to  the 
grossness  of  tlie  insult :  and,  as  1  before  observed,  no  favour 
should  be  shown  to  the  offender  in  case  a  duel  was  the  conse- 
quence, while  at  the  same  time  the  other  party  should  stand 
rally  acquitted.  Those  who  fight  on  slight  occasions,  I  would 
not' have  condemned  to  death,  unless  in  such  cases  where  the 
author  of  the  quarrel — he,  I  mean,  who  carried  it  so  far  as  to 
draw  his  sword,  or  to  ^ve  the  challenge — has  killed  his  ad- 
versary. People  hope  to  escape  punishment  when  it  is  too 
severe;  and,  besides,  a  capital  punishment  in  such  cases  is  not 
considered  as  infar!;  ns.  But  let  them,  be  in'nominiously  de- 
graded from  the  rank  of  nobility  and  the  use  of  arms,  and  for 
ever  deprived  of  the  right  of  wearing  a  sword,  without  the  least 
hope  of  pardon :  this  would  be  the  most  proper  method  to  re- 
strain men  of  spirit,  provided  that  due  care  was  taken  to  mslre 
a  distinction  between  different  offenders,  according  to  the  de- 
gree of  the  offence.  As  to  praons  below  the  rank  of  nobility, 
and  who  do  not  belong  to  the  army,  their  quarrels  should  be 
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BOOK  I.  ^  the  cognisance  of  the  orduuury  courts,  which  in  case  of 
lAP.  xau  \j]QQ^)^^  should  punish  the  offenders  according  to  the  com- 
mon laws  against  violence  and  murder.  It  should  be  the  same 
with  respect  to  any  quarrel  that  might  arise  between  a  com- 
moner and  a  man  entitled  to  cany  arin-^ :  it  ii^  tlie  business  of 
the  ordinary  magiatrate  to  preserve  i  rder  and  peace  between 
those  two  classes  of  men,  who  cannot  have  any  points  of  hon- 
our to  settle  the  one  with  the  other.  To  protect  the  people 
agiunst  tiie  Tidenoe  of  those  who  wear  uie  sword,  and  to 

Ennish  the  former  aeverely  if  they  should  dare  to  insolt  the 
btter,  should  further  be,  as  it  is  at  present,  the  business  of 
the  ma^pstrate. 

I  am  sanguine  enough  to  believe  that  these  regulations,  and 
this  method  of  proceeding,  if  Rtrirtlv  adhered  to,  would  extir- 
pate that  monster,  duelling,  which  the  most  severe  laws  have 
been  unable  to  restrain.  They  go  to  the  source  of  the  evil,  by 
preventing  quarrels,  and  oppose  a  lively  sensation  of  true  and 
real  honour  to  that  &]8e  and  punctiliouB  honour  which  oooft> 
siotts  the  spilling  of  so  much  blood.  It  would  be  worthy  a 
great  monarch  to  make  a  trial  of  it:  its  success  would  immor- 
talize his  name :  and  by  the  bare  attempt  he  would  merit  the 
loTe  and  gratitude  of  lus  people. 


[  87  ]  CHAP.  XIV. 

caAP.  xxt,  VEM  THIB]>  OBJXOI  OF  A  GOOD  OOTBBNllBErT, — TO  VO&TIFT 

nsiLF  AOADTBI  BZTEBITAIt  ATTA0K8. 

g  177.  Ana-  "WE  have  treated  at  large  of  what  relates  to  the  felicity  of 
toToi?!^*  ^  TiJition :  the  subject  is  equally  copious  and  complicated. 
Mlf  as&ijut  proceed  to  a  third  division  of  the  duties  which  a 

t-  nation  owes  to  itself, — a  third  object  of  sood  government.  One 
of  the  ends  of  political  society  is  to  defend  itself  with  its  com- 
bined strength  against  all  eartemal  insult  or  violmce  (§  15). 
If  the  society  is  not  in  a  condition  to  repulse  an  ag^cssor,  it 
is  very  imperfect, — it  is  unequal  to  the  principal  object  of  its 
destination,  and  cannot  long  subsist.  The  nation  ouglit  to 
put  itself  in  such  a  state  as  to  l)e  able  to  repel  and  humble  an 
unjust  enemy :  this  is  an  important  duty,  which  the  care  of 
its  own  perfection,  and  even  of  its  preservation,  imposes  both 
on  the  state  and  its  conductor. 
1 17S.  9ft-  It  is  its  strength  alone  that  can  enable  a  nation  to  repulse 
uonai  all  aggressors,  to  secure  its  rights,  and  render  itself  erery- 
•ifMkgth.  ^ii0ye  respectable.  It  is  called  upon  by  every  possible  motive 
to  neglect  no  circumstance  that  can  tend  to  place  it  in  this 
happy  situation.  The  strength  of  a  Ftrito  consistg  in  threo 
thmgs, — the  number  of  the  citizens,  their  military  YirtueSi  and 
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richei.   D  Ader  iliis  last  article  we  may  compreliend  fort^  mok  i. 
artillerj,  arms,  horses,  ammunitioiiy  and,  in  general, 
all  that  immense  apparatus  at  present  necessary  in  war,  since 

xhiey  can  all  be  procured  'with  money. 

To  increase  the  number  of  the  citizens  as  far  as  it  ig  pos- 1 1^9.  In- 
sihle  or  convenient^  is  then  one  of  the  first  objects  that  claim 
the  attentive  cure  of  the  state  or  its  conductor :  and  this  will  be  ^^^j 
successfully  effected  by  complying  with  the  obligation  to  procure 
the  country  a  plenty  of  the  n^eeuariu  of  life, — by  enabling 
the  people  to  support  their  families  with  the  fruits  of  ^Aetr 
labouiry — ^by  giving  proper  directions  that  the  poorer  classes, 
and  especially  the  ousbandmen,  be  not  harassed  and  oppressed 
by  the  levying  of  taxes, — ^by  governing  with  mildness,  and 
in  a  manner  which,  instead  of  disgusting  and  dispersiii';  th© 
present  subjects  of  the  state,  shall  rather  attract  new  ones, — 
and,  finally,  by  encouraging  marriage,  after  the  example 
of  the  liumand.  That  nation,  so  attentive  to  every  thing 
capable  of  increasing  and  supporting  their  power,  made 
wise  laws  against  celibacy  (as  we  have  already  observed  in 
$  149),  and  granted  privileges  and  exemptions  to  married 
men,  particnlarlT  to  tnose  who  had  numerous  families  :  laws 
that  were  equally  wise  and  just,  since  a  eitizen  who  rears  [  88  ] 
subjects  for  the  state  has  a  right  to  expect  more  favour  irom 
it  than  the  man  who  chooses  to  live  for  himself  alone.* 

Every  thing  tending  to  depopulate  a  country  is  a  defect  in 
a  state  not  overstocked  with  inliabiLants.  AVe  have  already 
spoken  of  convents  and  the  celibacy  of  priests.  It  is  strange 
tnat  establishments  so  directly  repugnant  to  the  duties  of  a 
man  and  citizen,  as  well  as  to  the  advantage  and  safety  of 
society,  should  have  found  such  favour,  and  that  princes,  in- 
stead of  opposing  them,  as  it  was  their  duty  to  do,  should  have 
protected  and  enriched  them.  A  system  of  policy,  that  dex- 
trou.sly  took  advantage  of  superstition  to  extend  its  own  power, 
led  princes  and  subjects  astray,  caused  them  to  mistake  their 
real  duties,  and  blinded  sovereigns  even  with  respect  to  their 
own  interest.  Experience  seems  at  length  to  have  opened  the 
eyes  of  nations  and  their  conductors ;  uepopc  himself  (let  us 
mention  it  to  the  honour  of  Benedict  XIv .)  endeavors  grad- 

f5r»)  This  $al)ject,  nn  l  tho  necessity  and  in  favour  of  celibacy.  "Videhir 

for  endeayoariag  to  discounige  the  io-  e^^^  maUimouU  e(  stupri  diSerenUa, 

emM  of  popii]jili«By  1ist«>  in  reMot  (eays  TtrtulBMi):         vtroUqv*  Ml 

years,  oocasioned  the  publication  of  communioatio.f    Ergo,  laqui.o,  c  t  primaa 

numerous  works.   See  them  oommeated  nuptios  damnas?   Neo  immerito,  quo- 

upon,  1  Chitty'd  Commercial  Law,  1,  2,  niam  et  ipss  constant  ex  eo  quod  est 

Ae.  stupnun."  Bxhokt.  Caitit.   Aod  thus 

•  It  iis  impossible  to  tnpprt?s  Oio  J- n  nif :  " llano  tantum  esse  diffcronti- 

emotions  of  indignation  that  arise  on  am  inter  nzorem  «t  scortom,  quod 

reading  what  aoHM  «r  tih«  livtibtH  «f  tlM  taknUlini  itt  vnl  mm  pwwtflnliin 

h»v«  wnUm  ■galiiil  BMOiiaf*,  (jnain  fliiiibiii.'' 
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Booit  1.  ually  to  reform  fo  palpable  an  abiiso  ;  by  bis  orders,  none  of 
CHAP.  XIV.  (Jominions  are  any  longer  permitted  to  take  tlie  vow  of 
celibacy  before  thoy  are  twenty-five  y^ars  of  ai^e.  That  wise 
pontiff  gives  the  sovereigns  of  his  coiuuiunion  a  salutary  ex- 
ample ;  he  invites  them  to  attend  at  length  to  the  safety  of 
their  states, — to  narrow  at  leasts  if  they  camiot  entirely  cioee 
up,  the  ayenneB  of  that  Btnk  that  drains  their  dominions.  Take 
a  view  of  Germany ;  and  there,  in  conntries  which  are  in  all 
other  respects  upon  an  equal  footing,  you  will  see  the  protest* 
ant  states  twice  as  populous  as  the  catholic  ones.  Compare 
the  desert  state  of  Spain  with  that  of  England,  teeming  with 
inhabitants:  survey  many  fine  provinces,  even  in  Frnnce, 
destitute  of  hands  to  till  the  soil ;  and  then  tell  me,  wht  tlicr 
the  many  thousands  of  both  sexes,  who  are  now  locked  up  in 
convents,  would  not  serve  God  and  their  country  infinitely 
bettor  by  peopling  those  fertile  plains  with  nsefol  cnlttvatora? 
It  is  true,  indeed,  that  the  catholic  cantons  of  Switzerland  are 
nevertheless  very  populous :  but  this  is  owing  to  a  profound 
peace,  and  the  nature  of  the  government,  which  abundantly 
repair  the  losses  occasioned  by  convents.  Liberty  is  able  to 
remedy  the  greatest  evils;  it  is  the  sonl  of  a  state,  and  was 
with  great  justice  called  by  the  Konians  alma  Libcrtas, 
?  i»o.  Va-  A  cowardly  and  undisciplined  multitude  arc  incapable  of  re- 
lour,  pulsing  a  warlike  enemy :  the  strength  of  the  state  consists 
less  hi  the  number  than  the  military  virtues  of  its  citizens.  Var 
lour,  that  heroic  virtue  which  makes  us  undauntedly  encounter 
[  89  ]  danger  in  d^enoe  of  our  country,  is  the  firmest  sunport  of  the 
state :  it  renders  it  formidable  to  its  enemies,  and  often  even 
saves  it  the  trouble  of  defending  itself.  A  8tate  whose  repu- 
tation in  this  respect  is  once  well  established,  will  be  seldom 
attacked,  if  it  does  not  provoke  other  states  by  its  enterprises. 
For  above  two  centuries  the  Swiss  have  enjoyed  a  profound 
peace,  wliile  the  din  of  arms  resounded  all  around  them,  and 
the  rest  of  Euro|io  was  desolated  by  the  ravages  of  war.  Ka- 
ture  gives  the  foundation  of  valour ;  but  various  causes  may 
animate  it,  weaken  it,  and  even  destroy  it.  A  nation  oiiftht 
then  to  seek  after  and  cultivate  a  virtue  so  useful ;  ana  a 
prudent  sovereign  will  take  all  possible  measures  to  inspire 
his  subjects  with  it: — ^his  wisdom  will  point  out  to  him  the 
means.  It  is  this  generous  fiame  that  animates  the  French 
nobility:  fired  with  a  lovo  of  glory  and  of  their  country,  they 
fly  to  battle,  and  cheeriiilly  spill  their  blood  in  the  field  of 
honour.  To  what  an  extent  would  they  not  carry  their  con- 
quests, if  that  kingdom  were  surrounded  by  nations  less  war- 
like !  The  Briton,  generous  and  intrepid,  resembles  a  lion 
in  combat ;  and,  in  general,  the  nations  of  Europe  surpass  in 
bravery  all  the  other  people  upon  earth. 
1 18L  But  valour  alone  is  not  always  successful  in  war :  constant 
Other  mill-  success  cau  ouly  be  obtained  by  au  assemblage  of  all  the  mi- 
tii7TirtKM.i^tiiiy  virtues.   History  shows  us  the  importance  of  abili^ 
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m  the  rommaiid^rs,  of  military  disciplino,  frufjality,  bodily  book  i. 
6treiigtii,  dexterity,  and  being  inured  to  fatigue  and  labour. 
These  are  so  many  distmct  branehes  wliich  a  nation  ought 
carefaU^  to  enltiTate.  It  was  the  aasexoblagc  of  all  these 
tibat  raised  so  high  the  glory  of  the  Romans,  and  rendered 
them  the  maatezv  of  the  wurM.  It  were  a  mistake  to  suppose 
that  valour  alone  produced  those  illustrious  exploits  of  the 
ancient  Swiss — the  victories  of  Morgarten,  Scmpach,  Laiipen, 
Morat,  and  many  others.  The  Swiss  not  only  fou^dit  with 
intrepidity :  they  studied  the  art  of  war, — they  inured  them- 
selves to  its  toils, — they  accustomed  themselves  to  the  prac- 
tice of  all  its  manoeuvres,— and  their  very  love  of  liberty  made 
them  submit  to  a  discipline  which  could  alone  secure  to  ihem 
ihat  treasure,  and  save  their  country.  Their  troops  were  no 
less  celebrated  for  their  discipline  than  their  bravery.  Me- 
leray,  after  having  given  an  account  of  the  behaviour  of  the 
Swiss  nt  the  battle  of  DreuT,  adils  these  remarkable  words: 
"in  the  opinion  of  all  the  officers  of  both  sides  who  were  pre- 
sent, the  Swiss,  in  that  battle,  under  every  trial,  against  in- 
fantry and  cavalry,  against  French  and  against  Germans, 
gained  the  palm  for  military  discipline,  and  acquired  the  re- 
pfutation  of  being  the  best  infantry  in  the  world.  * 

FinaUy,  the  wealth  of  a  nation  constitutes  a  considerable  ^m. 
part  of  its  power,  especially  in  modem  times,  when  war  re-Bieh«t. 
quures  such  immense  expenses.  It  is  not  simply  in  the  re- 
venues of  the  sovereign,  or  the  public  treasure,  tliat  the  riches 
of  a  nation  consist :  its  opulence  is  also  rated  from  the  wealth  [  J 
of  individuals.  We  commonly  call  a  nation  rich,  when  it 
contains  a  great  number  of  citizens  in  easy  and  afiluent  cir- 
cumstances. The  wealth  of  private  persons  really  increases 
the  strength  of  the  nation ;  smce  they  are  capable  of  contri- 
buting large  sums  towards  supplying  the  necesdties  of  the 
state,  and  that,  in  a  case  of  extremity,  the  sovereign  may  even 
employ  all  the  riches  of  his  subjects  in  the  defence,  and  for 
the  safety  of  the  state,  in  virtue  of  the  supreme  command 
with  which  he  is  invested,  as  wc  shrill  hereafter  show.  The 
nation,  then,  ought  to  endeavour  to  acc^uire  those  public  and 
private  riches  that  are  of  such  use  to  it :  and  this  is  a  new 
reason  for  encouraging  a  commerce  with  other  nations,  which 
is  the  source  from  whence  they  flow, — and  a  new  motive  for 
the  sovereign  to  keep  a  watchful  eye  over  the  different 
branches  of  foreign  trade  carried  on  by  his  subjects,  in  order 
that  he  mn}  preserve  and  protect  the  profitable  branches, 
and  cut  off  those  that  occasion  the  exportation  of  gold  and 
silver. 

It  is  requisite  that  the  state  should  possess  an  income  pro-  §  183.  Pab. 
portionate  to  its  necessary  cxpcnditureg.  That  income  may  UorerenuM 
De  supplied  by  various  means, — by  lands  reserved  for  that*"*^ 

*  AIMvfw  «^  .AiMM  voi  IL  pt.  888. 
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BOOK  I.   purpose,  by  contributious,  taxes  of  different  kinds,  kc. — bus 
CKAP.  xiy,         subject  we  sluUl  treat  in  another  place. 
1 1B4.  Th«    We  Iiave  here  Bommed  up  the  prineipa]  ingredients  that 

TiMion  ought  constitnte  that  strength  which  a  nation  ought  to  augment  and 
nut  to  m-    improve.    Can  it  be  necessary  to  add  the  obeerYation,  that 
!•  u.  rby  ii- this  aosiraolo  object  is  not  to  be  pursued  by  any  other  me- 
iegia mewu. thods  than  such  as  are  just  and  innocent?    A  laudable  end 
is  not  sufficient  to  sanctify  tlie  means ;  for  these  otitrlit  to  be 
in  their  own  nature  kwfui.    The  law  of  nature  caniiot  con- 
tradict itself:  if  it  forbids  an  action  as  unjubt  or  dishonest  in 
its  own  nature,  it  can  never  permit  it  for  any  purpose  whal- 
ever.  And  therefore  in  those  cases  where  tnat  ohjeet,  in 
itself  so  valuable  and  so  praiseworthy,  cannot  he  attained 
without  employing  unlawful  means,  it  ought  to  be  oonsidmd 
as  unattainable,  and  consequently  be  relinquished.    Thus,  wc 
shall  show,  in  treating  of  the  just  causes  of  war,  that  a  nation 
is  not  allowofl  to  attack  another  with  a  view  to  a":2^'J^''*l^z<5 
itself  by  subdiiinf^  and  giving  law  to  the  latter.    Tiii:^  i.i  just 
the  same  as  if  a  private  person  should  attempt  to  enrich  him- 
self by  seizing  his  neighbour's  property. 
1 1S5.  Pow.        power  of  a  nation  is  relative,  and  ought  to  he  measured 
eri^  but  re-  neighhours,  or  of  aU  the  nations  from  whom  it 

has  any  thing  to  fear.  The  state  is  sufficiently  powerful  when 
it  is  capable  of  causing  itself  to  be  respected,  and  of  repelling 
whoever  would  attack  it.  Tt  may  be  placed  in  this  happy 
sitnntion,  either  by  kecpiiii:  up  it^  own  strength  equal  or  even 
superior  to  that  of  its  neighbours,  or  by  preventing  their 
rising  to  a  predominant  and  formidable  power.  But  we  can- 
not show  here  in  what  cases  and  by  what  moans  a  state  may 
[  91  ]  iustly  set  hounds  to  the  power  of  another.  It  is  necessary, 
first,  to  explain  the  duties  of  a  nation  towards  others,  in  ordtt 
to  combine  them  afterwards  with  its  duties  towards  itself. 
For  the  pesent,  we  shall  only  ohserve,  that  a  nation,  while 
it  obeys  the  dictates  of  prudence  and  wise  policy  in  this  ia* 
stance,  ought  never  to  lose  sight  of  the  maxims  of  justice. 


CHAP.  XV. 

OHAF.  XT.  OF  THB  CI-LOBT  OV  A  KATIOH. 

^  186.  Ad-  THE  glory  of  a  nation  is  intimately  connected  with  its 
vantages  of  p^^Qf^  ^nd  indeed  forms  a  considerable  part  of  it.  It  is  thia 
brilliant  advantage  that  jn  u  ures  it  the  esteem  of  other  na- 
tions, and  renders  it  respectable  to  its  neighbours.  A  nation 
whose  reputation  is  well  established— especially  one  whose 
^lory  is  iUustrious — is  courted  by  all  sovereigns ;  they  deure 
Its  mendship,  and  are  afraid  of  offending  it  Its  friends,  and 
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tliOBe  who  wish  to  beeome  so,  &voiir  its  entemiMs;  and  ^"^^^'-^ 
those  who  envy  its  prosperity  are  i^ndd  to  sbo^  their  ifl-will.-^^^^^— 
It  is,  then,  of  great  advantage  to  a  nation  to  establish  its  ^  m.  Duty 
reputation  and  glory;  hence,  this  becomes  one  of  the  most <»f  t^o »»- 
important  of  the  duties  it  owes  to  itself.    True  glory  consists 
in  the  favourable  opinion  of  men  of  wisdom  and  discern- 
ment ;  it  is  acquired  by  the  virtues  or  good  qualities  of  the 
head  and  the  heart,  and  by  great  actions,  which  are  the 
fruits  of  those  virtues.   A  nation  may  have  a  two-fold  claim  How  true 
to  it ; — &&t,  by  what  it  doss  in  its  national  oharaoter,  by  thegi<»y  <•  m- 
condoot  of  those  who  hare  the  administration  of  its  anairs,  ^^"^ 
and  are  invested  with  its  authoritj  and  government;  and, 
MconcUy,  by  the  merit  of  the  iniUndiiahi  of  whom  the  nation 
is  composed. 

A  prince,  a  sovereign  of  whatever  kin<l,  I  cing  bound  to|i88.  Dutj 
exert  every  effort  for  the  gooil  of  the  nation,  is  doubtless  ^« 
obliged  to  extend  its  glory  as  far  as  lies  in  his  power.  We^**"^ 
have  seen  that  his  duty  is  to  labour  after  the  perfection  of 
the  state^  and  of  the  people  who  are  sohteet  to  him ;  by  that 
means  he  wiU  make  them  merit  a  good  rei^ntation  and  glory. 
He  oneht  always  to  have  this  object  in  view,  in  every  thing 
he  undertakes,  and  in  the  use  be  makes  of  his  power.  Let 
bim,  in  all  hia  actions,  display  justice,  moderation,  and  great- 
ness of  soul,  and  he  will  thus  acquire  for  hiinself  and  his  peo- 
ple a  name  respected  by  the  universe,  and  not  less  useful  than 
glorious.  The  glory  of  Henry  TV.  saved  France.  In  the 
deplorable  state  in  which  he  found  affairs,  his  virtues  gave 
animation  to  the  loyal  part  of  his  subjects,  and  enconrajged 
foreign  nations  to  lend  him  their  assistance)  and  to  enter  into 
an  alfianoe  with  him  against  the  ambitious  Spaniards.  In  his 
circnmstances,  a  weak  prince  of  little  estimation  would  have 
been  ab:ni(loned  by  all  the  world;  people  would  have  been 
afraid  of  being  involved  in  his  ruin. 

Besides  the  virtues  which  constitute  the  glory  of  princes  as  [  92  J 
well  as  of  private  persons,  there  is  a  dignity  and  decorum 
that  particularly  belong  to  the  supreme  rank,  and  which  a 
sovereign  ought  to  observe  with  the  greatest  care.  He  can- 
not neglect  them  without  degrading  himself,  and  casting  a 
stain  upon  the  state.  Every  thing  that  emanates  from  the 
throne  onght  to  bear  the  character  of  purity,  nobleness,  and 
greatness.  "What  an  idea  do  we  conceive  of  a  people,  when 
we  see  their  sovereign  display,  in  his  public  acts,  a  meanness 
of  sentiment  by  which  a  private  person  would  think  himself 
disgraced  !  All  the  majesty  of  the  nation  resides  in  the  jicr- 
sou  of  the  prince ;  what,  then,  must  become  of  it,  it'  ho  pros- 
titutes it,  or  suffers  it  to  be  prostituted  by  those  who  speak 
and  act  in  his  name  f  The  minister  who  puts  into  his  mas> 
ter's  mouth  a  language  unworthy  of  him,  deserves  to  be 
turned  out  of  office  with  every  mark  of  ignominy. 

The  reputation  of  individuals  is,  by  a  common  and  natural 
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BOOK  I.  mode  of  speaking  and  thiuking,  made  to  reflect  on  the  whol^ 
fmk9,  XV,  Qji^Qu^  general,  we  attribato  a  Tirtoe  or  a  vice  to  a  peo- 
litho  ci'-^^  vhen  that  vice  or  that  virtue  k  fre<juentlj  obserred  among 
■eiii.^  them.  We  say  that  a  nation  is  warlike,  when  it  produces  a 
great  nnmber  of  brave  warriors;  that  it  is  learned,  when 
there  are  many  learned  men  among  the  citixens ;  and  that  it 
excel-s  ill  tlie  arts?,  when  it  produces  many  able  arti?t«.  On 
the  other  hiind,  we  call  it  cowardly,  lazy,  or  stupid,  when 
men  of  those  characters  are  more  numerous  there  than  else- 
where. The  citizeiiH,  being  obliged  to  lubuur  vuili  all  their 
might  to  promote  the  welfare  and  advantage  of  their  country, 
not  only  owe  to  themsebres  the  care  of  deserving  a  good  re> 
pntation,  but  they  also  owe  it  to  the  nation,  whose  glory  is  so 
liable  to  be  influenced  by  theirs.  Baoon,  Newton,  Descartes, 
LeibnitEf  and  Bernouilli,  have  each  done  honour  to  his  natiye 
country,  and  eseentially  benefited  it  by  the  glory  he  acquired. 
Hrf^nt  ministers,  and  great  general^ — f\n  OxoTiRtierTi,  a  Tu- 
renne,  a  Marlborough,  a  Ruyter — serve  their  country  in  a 
double  capacity,  botli  by  their  actions  and  by  their  glory. 
On  the  other  hand,  the  fear  of  reflecting  a  disgrace  on  his 
country  will  furnish  the  good  citizen  with  a  new  motive  for 
abstaining  from  evetj  dishonourable  action.  And  the  prince 
ought  not  to  suffer  his  subjects  to  give  themselres  np  to  vices 
capable  of  bringing  infamy  on  the  nation,  or  even  of  simplj 
tarnishing  the  brigntness  of  its  glory ;  he  has  a  right  to  sup- 
press and  to  punish  scandalous  enormities,  which  do  a  real 
mjury  to  the  state. 
;  wo.  Sx*  The  example  of  the  Swiss  is  very  capable  of  showing  how 
aapl«or  advantageous  glory  may  prove  to  a  nation.  (56)  The  high 
theSwin,  reputation  they  have  acquired  for  their  valour,  and  which 
they  still  gloriously  support,  has  preserved  them  in  peace  for 
above  two  centuries,  and  rendered  all  the  powers  of  Europe 
desirous  of  their  assistance.  Louis  XI.,  wnOe  dauphin,  was 
witnes-  T  the  prodigies  of  valour  tl  -y  performed  at  the 
£  98  3  battle  of  St.  Jacques,  near  Basle,  and  he  immediately  formed 
the  design  of  closely  attaching  to  his  interest  so  intrepid  a 
nation.*  The  twelve  hundred  gallant  heroes,  who  on  this 
occasion  attatkcl  an  army  of  between  fifty  and  sixty  thou- 
sand veteran  troops,  first  defeated  the  vanguard  of  the  Ar- 
magnacs,  which  was  eighteen  thousand  strong ;  afterwards, 
rashly  engaging  the  main  body  of  the  army,  they  perished 
almost  to  a  man,  without  being  able  to  complete  their  victory. f 
But)  besides  their  terrifying  the  enemy,  and  preserving 

(."if^)  Tbis  o1»porvallon  properly  ref«rfl  concj.lrrril   V.y   tli.  lr    (.•..untrvfn'  n  xB 

to  aiUe^  §  124,  p.  54.  cowfurcU  that  bad  preferred  a  life  of 

*  Bee  tht  Mtmoir*  of  Cbin Aiet.  ilmn«  to  th«  faonoor  of  dving  for  their 

■\  Of  this  small  army,  "olevon  hun-  country."   Uiitory  of  th-:  Hrlretic  Co»*- 

dred  nu'l  fifty  l  i-^'t  wrrf»  counted  dt'nd  /(dcmctf,  hy  21.  ile  WatteviUCf  ToL  L  pk 

on  the  lieid,  and  thirty -two  wouudod.  250. — TscLudi,  p.  425. 
Twelve  men  only  eacapedf  who  were 
1«6 
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Switzerland  from  a  ruinous  invasion,  thej  rendered  her  essen-  book  i. 
tial  service  by  the  glory  they  acquired  for  her  arms.  A  re- 
putation  for  an  inviolable  fidelity  is  no  less  advantageous  to 
that  nation ;  and  tliej  hvre  at  all  times  been  jeaJons  of  pre* 
Berying  it.  The  eanton  of  Zoff  puniahed  with  death  that  un- 
worthy soldier  who  betrayed  uie  confidence  of  the  duke  of 
Milaii  by  diacovering  that  prince  to  the  French,  when,  to 
ofloape  ,tiiem,  he  had  disguised  himself  in  the  habit  of  the 
Sttiss,  and  placed  himself  in  their  ranks  as  they  were  march- 
ing out  of  No  vara.* 

Since  the  glory  of  a  nation  is  a  real  and  substantial  ad-  i  li^i-  At- 
Tantaffo,  she  has  a  right  to  defend  it,  as  well  aa  her  other  ad- 
vantages,   lie  who  attacks  her  glory  does  her  an  iiijmy ;  and  ^^y^^^j^ 
she  hSs  a  right  to  exact  of  him,  even  by  force  of  arms,  a  just  ing  her  on 
reparation.  We  cannot,  then,  condemn  those  measures,  some-  iqJnr- 
times  taken  by  sovereigns  to  snpport  or  avenge  the  dignity 
of  their  crown.   They  are  equally  just  and  necessaiy.  If, 
when  they  do  not  proceed  mm  too  lofty  jHretensions,  we  at* 
tribute  them  to  a  vain  pride,  we  only  betray  the  grossest  igno- 
rance of  the  art  of  reigning:  and  despise  one  of  the  firmest 
supports  of  the  greatness  and  safety  of  a  state. 


CBAP.  XVL 


CHAP.  XVL 

09  THB  fBOTSCHOir  SOUGHT  BT  A  N ATIOK,  ASTD  ITS  YOLUK- 
TAET  BUBUISSION  TO  A  FORBiaJST  POWBE. 

Wben  a  nation  is  not  capable  of  preserving  herself  from  g  102.  Pro. 
insult  and  oppression,  she  may  procure  the  protection  of  a 
more  powerful  state.  If  she  obtains  this  by  only  engaging 
to  perform  certain  articles,  as  to  pay  a  tribute  in  return  for 
the  safety  obtained, — to  furnish  her  protector  with  troops, — 
and  to  embark  in  all  bis  wars  as  a  joint  concern,^ — but  still  C  ^4  1 
reserving  to  herself  the  right  of  administering  her  own  govern- 
ment at  pleasure, — it  is  a  simple  treaty  of  protection,  that 
does  not  all  derogate  from  her  sovereignty,  and  differs  not 
from  the  ordinary  treaties  of  alliance,  otherwise  than  as  it 
creates  a  difference  in  the  dignity  of  the  contracting  parties. 

But  this  matter  is  sometimes  carried  still  farther:  and,  al- ?  Vo- 

thongh  a  nation  is  under  an  obligation  to  preserve  with  the  J^I^J^^f**" 
utmost  care  the  liberty  and  independence  it  inherits  from  nation 
nature,  yet  Avhon  it  has  not  suflicient  strength  of  itj«elf,  and  to  woUior. 
feels  itself  unable  to  resist  its  enemies,  it  may  lawfully  sub- 
ject itself  to  a  more  powerful  nation  on  certain  conditions 

*  Vogel's  Historical   and  pulitieal   Franco  and  the  Thirteen  Cantoaiy  p. 
Trdatitf^   of    the   AlliA&oe^   between   75,  76. 
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BOOK  I.  agreed  to  hj  both  parties :  and  the  compact  or  treaty  of  sub- 
mission  will  thenceforward  ho  tho  measure  and  rule  of  the 
rights  of  each.  For,  sincr  the  people  who  enter  iruu  suhjec- 
tion  resign  a  right  which  natiually  belongs  to  them,  and  trans- 
fer it  to  the  other  nation,  they  are  perfectly  at  liberty  to  an- 
nex what  condttioiis  they  please  to  this  transfer ;  and  the 
other  party,  hj  accepting  theur  Bnhmissioii  on  this  footiag« 
engages  to  observe  religioiisly  all  the  clauses  of  the  treaty. 
^  I9t.  So-  This  submission  may  be  yaried  to  infinity,  according  to  the 
Teialkinda  -^vill  of  the  contracting  parties:  it  may  cither  leave  the  infe- 
«f  fubnU-  yj^j.  j^jj^^jQn  ^  pa^t  of  the  sovereignty,  restraining  it  only  in  ( *  r- 


taiu  re^prets,  or  it  may  totally  abolish  it,  so  that  the  suju  i  inr 
naiiuii  bhiili  become  the  sovereign  of  the  other,— or,  finally, 
the  lesser  nation  may  be  incorporated  with  the  greater,  in 
order  thonoeforward  to  form  irith  it  but  one  and  the  same 
state :  and  then  the  eitisens  of  the  former  will  have  the  same 
privileges  as  those  with  whom  they  are  united.  The  Roman 
history  fomiBhes  examples  of  each  of  these  three  kinds  of  sub- 
mission,— 1.  The  allies  of  the  Roraau  people,  such  as  the  in- 
habitants of  Latinm  were  for  a  long  tiuie,  who,  in  several  re- 
spects, depended  on  Rome,  bat,  in  all  others,  were  governed 
according  to  their  own  laws,  and  by  their  own  magibtrat^s ; — 
2.  The  countries  reduced  to  Roman  provinces,  as  Capua, 
whose  inhabitants  submitted  absolutely  to  the  Romans; — * 
8.  The  nations  to  which  Rome  granted  the  freedom  of  the 
city.  In  after  times  the  emperors  <^rantcd  that  privilege  to 
all  the  nations  subject  to  the  empire,  and  thus  transformed 
all  their  subjects  into  citizens. 
219S.1U|^t  In  tho  case  of  a  real  sul'jection  to  a  foreif^n  power,  the 
orth««iti-  citizens  who  do  not  approve  this  eliange  are  not  oblijied  to 
!k?*.,^^!I!  submit  to  it : — they  ou^^ht  to  be  allowed  to  sell  their  efi'ects 

the  nauoa  .  o,  .      .  ,  . 

•ubmiu  to  »  aiid  retire  elsewhere.    J?  or,  my  havmg  entered  into  a  society 
fonigapow.doeB  not  oblige  me  to  follow  its  fate,  when  it  dissolves  itself 
«'         in  order  to  submit  to  a  foreign  dominion.  I  submitted  to  the 
society  as  it  then  was,  to  live  in  that  society  as  the  member 
of  a  sovereign  state,  and  not  in  another :  I  am  bound  to  obey 
it,  while  it  remains  a  political  society :  but,  when  it  divests 
[  96  ]  itself  of  that  quality  in  order  to  reeeive  its  law^  from  another 
state,  it  breaks  the  bond  of  union  between  its  members,  and 
releases  them  from  their  obligations. 
}  lU,  When  a  nation  has  placed  itself  under  the  protection  of 

These  eon-  another  that  is  more  powerful,  or  has  even  entered  into  sub- 
b       jection  to  it  with  a  view  to  receiving  its  protection, — if  the 
faiiuroof*  ^^ot  effectually  protect  the  other  in  case  of  need, 

pcotMlim.  it  ^  manifest,  that,  by  failing  in  its  engagements,  it  loses  all 
the  ri;;hts  it  had  acquired  by  the  convention,  ami  tliat  the 
other,  being  disengaged  from  the  obligation  it  had  contracted, 

*  Itaque  popvlnm  Caropanatn,  ur-  pntres  conscripti,  poimliqut?  RomoDi 
Vf^ni<iito  Capuam,  n^>«,  <l..'liibnL  ilrAin,  ditionem  dedimiu.  LIV¥f  book  viL 
diTina  humaaafiuo  omaia,  in  vestram,   c.  31. 
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re-enters  into  the  possession  of  all  its  rights,  and  recovers  its  book  i. 
independene^  or  its  liberty.  It  is  to  oe  observed  that  this  cbap.xwu 
takes  place  even  in  cases  where  the  protector  docs  not  fail  m 
his  engai^craciits  through  the  w;mt  of  gnofl  faith,  but  merely 
through  inaljility.  For,  the  weaker  nation  having  submitted 
only  for  tlic  sake  of  obtaining  protection, — if  the  other  proves 
unable  to  fulfil  that  essential  condition,  the  compact  is  dis- 
BoWed ; — the  weaker  resumes  its  rights,  and  may,  if  it  thinks 
proper,  haye  reeonrse  to  a  more  effeotnal  protection.*  Thns^  • 
the  dukes  of  Anstrisy  who  had  acquired  a  right  of  proteotiony 
and  in  some  sort  a  soyereignty  over  the  city  of  Lucerne,  being 
unwilling  or  unable  to  protect  it  effectually,  that  city  con- 
cluded an  allianco  with  the  three  first  cantons  ;  and  the  dukes 
having  carried  their  complaint  to  the  emperor,  the  inhabit- 
ants of  Lucerne  replied,  "  that  they  had  used  the  natural 
right  common  to  all  men,  by  which  every  on©  is  permitted  to 
endeayonr  to  procure  his  own  safety  when  he  i8aband<medhj 
those  who  are  obliged  to  grant  him  asaistance."t 

The  law  is  the  same  with  respect  to  hoth  the  contracting  §  107.  Or 
parties :  if  the  party  protected  do  not  fulfil  their  engage-  i^'^- 
ments  with  fidelity,  the  protector  is  discharged  from  his  ;  he  ^'^^^ 
may  afterwards  refuse  his  protection,  and  declare  the  treaty  tt-cted. 
broken,  in  case  the  situation  of  hln  aflairs  renders  such  a  step 
advisable. 

lu  virtue  of  the  same  principle  which  discharges  one  of  the  §  i^S-  And 
contracting  parties  when  the  other  faihj  in  his  engagements, 
if  the  more  powerful  nation  shomd  assnme  a  greater  autho-  o. 
rity  oyer  the  weaker  one  than  the  treaty  of  protection  or  sub-  teeior. 
mission  allows,  the  latter  may  consider  the  treaty  as  broken, 
and  provide  for  its  safety  according  to  its  own  discretion.  If 
it  were  otherwise,  the  inferior  nation  would  lose  by  a  conven- 
tion which  it  had  onlv  formed  with  a  view  to  its  safety;  and 
if  it  were  still  bound  by  it?<  en;^agements  when  its  protector 
abuses  them  and  openly  violates  his  own,  the  treaty  would, 
to  the  weaker  party,  prove  a  do^^nright  deception,    llowever,  £  96  J 
as  some  people  maintain,  that,  in  this  case,  the  inferior  nation 
has  only  the  right  of  resistance  and  of  imploring  foreign  aid, 
— and  particularly  as  the  weak  cannot  take  too  many  pre- 
cautions against  the  powerful,  who  are  skilful  in  colouring 
over  their  enterprises, — the  safest  way  is  to  insert  in  this  kind 
of  treaty  a  clause  declaring  it  null  and  yoid  whenever  the 


•  We  ppcak  hero  of  a  nation  that  t             Hittory  of  Suilserlanti. 

hr>j5  rpnderetl  itself  suhjr -f      nnotlipr,  Tho  United  Provinrrs,  hnvinj;  been 

and  not  of  one  thut  \im  incorporated  obhged  to  rely  wholly  on  tlieir  own 

Haeif  with  another  state,  so  aa  to  con-  efibita  in  defe tiding  thenMclvM  againat 

stitute  a  part  of  it.    The  hitter  stnnds  Spain,  would  no  loncrcr  acknowlc*liie 

in  the  aame  predicament  with  all  th**  any  dependence  on  the  empire  firom 

otiier  dtitaii.  Of  tbia  caw  we  ahaU  wliidi  titey  had  leeehwd  no  twiatanca 

treat  in  th«  foll«iwiiig  duster.  G&onrs,  Hut.  of  the  Troubleg  w  tkt  Lm 

Caitittrktf  b.xvi  9»  627* 
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iMoti  1.  Boperior  power  sliall  arrogate  to  itself  any  rights  not  exprwd^ 
CHAP,  xrv  gr^mted  by  the  treaty. 

g  199.  How    But  if  the  nation  that  is  protected,  or  that  has  placed 
the  right  of  ifgelf  in  suhjection  on  certain  conditions,  (ioes  not  resist  the 
M*i^IuJlit  ^T^croachmcnts  of  that  power  from  which  it  has  sought  sup- 
loatbyits    port    if  it  Ttiftkcs  no  opposition  to  them — if  it  preservea  a 
aileno*.      proi'ound  eilence,  when  it  might  and  ought  to  speak — its  pa- 
tient acquiescence  becomes  in  length  of  time  a  tacit  consent 
that  legitimates  the  rights  of  the  usurper.    There  would  be 
no  Btabili^  in  the  alfi&i  of  men,  and  espeoiaUy  in  those  of 
nations^  if  long  posseSBiQny  accompanied  by  the  silence  of  the 
persons  concerned,  did  not  prodnce  a  degree  of  right.  But 
It  must  be  obserTed,  that  silence,  in  order  to  show  tacit  con- 
sent, ought  to  be  voluntary.    If  the  inferior  nation  proves 
that  violence  and  fonr  prevented  its  giving  testimonies  of  its 
opposition,  nothing  can  be  concluded  from  its  silence,  which 
therefore  gives  no  right  to  the  usurper. 


CHAP.  xvn. 

CHAy.  xro.  HOW  A  NATION  MAY  SEPARATE  ITSELF  FROM  THE  STATE  OF 
WHICH  IT  IS  A  MEMBER,  OR  RENOUNCE  ITS  ALLBQIABOB 
TO  US  SOTBBEIQN  WHEN  IT  IS  NOX  P£OI£CT£D. 

I  MO.  Dif.  WE  have  said  that  an  independent  nation,  which,  withont 
fenoM  bt.  becoming  a  member  of  another  state,  has  Tolnntarily  rendered 

tweon  the  j^g^if  dependent  on,  or  subject  to  i^  in  order  to  obtain  pro- 
^"J^^^^  tection,  is  r^eased  from  its  engagements  as  soon  as  that  pro- 
theprcce<l-  tection  falls,  even  though  the  failure  happen  through  the 
iQKoh^ttor.  inability  of  the  protector.  But  we  are  not  to  concln-lf  that  it 
is  precisely  the  same  case  with  every  nation  that  cannot  oh. 
tain  speedy  and  eftectual  proteciiuu  from  its  natural  sovereign 
or  the  state  of  which  it  is  a  member.  The  two  cases  are  very 
different  In  the  former,  a  free  nation  becomes  subject  to 
another  state,— ^not  to  partake  of  all  the  other's  advantages, 
and  form  with  it  an  absolute  union  of  interests  (for,  if  the 
more  powerfnl  state  were  willing  to  confer  so  great  a  favonr, 
the  weaker  one  would  be  incorporated,  not  subjected), — but  to 
obtain  protection  alone  by  the  sncrifice  of  its  liberty,  without 
expecting  any  other  return.  Wlicn,  therefore,  the  >olo  and 
iudi8j)ensable  condition  of  its  suhjection  is  (from  what  cause 
soever)  not  complied  with,  it  id  free  from  its  engagements ; 
and  its  duty  towards  itself  obliges  it  to  take  fresh  methods  to 
provide  for  its  own  security.  But  the  several  members  of  one 
individual  state,  as  they  all  equally  participate  in  the  advan- 
tages it  procures,  arc  bound  uniformly  to  support  it :  tin  y 
have  entered  into  mutual  engagements  to  continue  united 
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with  each  other,  and  to  have  on  all  oooasions  but  one  common  book  i. 
cause.  If  those  who  are  menaced  or  attacked  might  scpa-  chap,  xvh. 
rate  themselves  from  the  others,  in  order  to  avoid  a  present 
danger,  every  state  would  soon  be  dismembered  and  destroyed. 
It  iSy  then,  essentially  necessary  for  the  safety  of  society,  and 
even  for  the  welfare  of  all  its  members,  that  each  pnrt  should 
•with  all  its  might  resist  a  common  cncTny,  rath(  r  than  sepa- 
rate from  the  others ;  and  this  is  cun^e(^uently  one  of  the 
necessary  conditions  of  the  political  association.  The  natui-al 
subjects  of  a  prince  are  bonnd  to  him  without  any  other 
reserve  than  the  observation  of  the  fundamental  laws ; — It  Is 
thdr  dut  J  to  remain  faithful  to  him,  as  it  is  his,  on  the  other 
hand,  to  take  care  to  govern  them  well :  both  parties  have 
bat  one  common  interest ;  the  people  and  the  prince  together 
constitute  hut  one  complete  whole,  one  and  the  same  pociety. 
It  is,  then,  an  essential  and  necessary  condition  of  the  poli- 
tical society,  that  the  subjects  remain  united  to  their  prince 
as  far  as  in  their  power.  (57) 

When,  therefore,  a  city  or  a  province  is  threatened  or  actu-  §  201.  Do. 
ally  attacked,  it  must  not,  for  the  sake  of  escaping  the  danger,  ^ 
separate  itself  from  the  state  of  which  it  is  a  member,  or 
abandon  its  natural  prince,  even  when  the  state  or  the  Iprmceg^t^^^^^ 
is  unable  to  give  it  immediate  nnd  eflectual  assistance.    Its  prince,  who 
duty,  its  political  engagements,  oblige  it  to  make  the  greatest  ^rc  in  dtn- 
efforts,  in  order  to  mnintain  itself  in  its  present  state.    If  it^' 
is  overcome  by  force,  necessity,  that  irresistible  law,  frees  it 
from  its  former  engagements,  and  gives  it  a  right  to  treat 
with  the  conqueror,  in  order  to  obtain  the  best  terms  possible. 
If  it  mnst  either  submit  to  him  or  perish,  who  can  donbt  but 
that  it  may  and  even  ought  to  prefer  the  former  alternative  ? 
Modern  usage  is  conformable  to  this  decision : — a  city  sub- 
mits to  the  enemy  when  it  cannot  expect  safety  from  a  vigors 
ous  resistance;  it  takes  an  oath  of  fidelity  to  him;  and  its 
SOvereiirTi  hiTs  the  blame  on  f  >rrrnie  alone. 

The  state  is  obliged  to  deteud  and  preserve  all  its  mem- §2a2.Tli«ii 
bers     17) ;  and  the  prince  owes  the  same  assistance  to  his  -vfhea 
subjects,  lij  therefore,  the  state  or  the  prince  refuses  or  neg-  l^j^-^^^ 
lects  to  succour  a  body  of  people  who  are  exposed  to  immi- 
nent danger,  the  latter,  being  thns  abandoned,  become  per- 
fectly free  to  provide  for  their  own  safety  and  preservation 
in  whatever  manner  they  find  most  convenient,  without  pay- 
ing the  least  regard  to  those  who,  by  abandoning  them,  have 
been  the  first  to  fail  in  their  duty.  The  country  of  Zug,  being 
attacked  by  the  Swiss  in  1352,  sent  for  succour  to  the  duke 
of  Austria,  its  sovereign;  but  that  prince,  being  engaged  in 


(57^  Nemo  potest  cxurc  pntn'nm.  is  ahKolutcly  ronqiirrrd  hj  n  foreign 

Tbiii  is  part  of  natural  allegiance,  in^hich  power,  and    the  parent  state  haa 

DO  individttal  con  di«ke  oflf  until  the  sdtnowleJged  tiui  Mvtrance.  See 

pert  of  the  eoontqr  when  he  vendee  1  CMMy'i  Comamnidl  law,  129. 
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07  BBIABUBBIISVT  OF  A  HATIOH 

BOOK  1.  discourse  conconiing  his  hawk?,  at  the  time  when  the  depu- 
5?.!ilJllLL.  ties  appeared  before  him,  would  scarcely  condescend  to  hear 
them.  Thus  ahaudoned,  the  people  of  Zug  entered  into  the 
[  98  3  Helretio  oonfederaey,*  The  oity  of  ZurieS  had  been  in  the 
same  ntnation  the  year  before.  Being  attacked  hj  a  band 
of  rebellious  citizens  who  were  supported  by  the  neiguboaring 
nobility,  and  the  home  of  Austria,  it  made  application  to  the 
head  of  the  empire :  but  Charles  IV.,  who  was  then  emperor, 
declared  to  its  deputies  that  he  could  not  defend  it ; — upon 
which  Zurich  secured  its  safety  by  an  alliance  with  the  Swiss.f 
The  same  reason  has  authoriEed  the  Swiss,  in  ereneral,  to 
separate  themselves  entii*cly  from  the  empire,  never 
protected  them  in  any  emergency ;  they  had  not  owned  its 
aaihorily  for  a  long  tune  before  their  independenoe  was 
knowledged  by  the  emperor  and  the  whole  Germaiiic  body, 
at  the  trealj  of  WeatphaJia. 


CHAP  XVIIL 

CTlfi  Twm*      OF  THB  ESTABLIBHMILN X  OF  A  NATION  IN  A  COUNTUY. 

{  SOS.  Po0.  HITHERTO  we  hare  considered  the  nation  merely  with 
•eMion  of  a  rcspcct  to  itsclf,  without  any  regard  to  the  country  it  pos- 

r^UoL^^  sesses.  Let  na  now  see  it  established  in  a  country  wmch 
becomes  its  own  property  and  habitation.  The  earth  belongs 
to  mankind  in  general ;  destined  by  the  Creator  to  Ik^  their 
common  habitation,  and  to  supply  them  with  food,  tlicy  all 
possess  a  natural  right  to  inhabit  it,  and  to  derive  from  it 
wiiiitcver  is  neeessary  for  their  sub^isteuce,  and  suituble  to 
their  wants.  Uut  when  the  Luiuan  race  became  extrcmelv 
multiplied,  the  earth  was  no  longer  capable  of  fuinisiiing 
spontaneously,  and  without  cnlturoy  suffideot  support  for  its 
inhabitants ;  neither  oonld  it  have  received  proper  coItiTation 
from  wandering  tribes  of  men  continning  to  possess  it  in 
common.  It  therefore  became  necessary  that  those  tribes 
should  fix  themselves  somewhere,  and  appropriate  to  them- 
selves portions  of  Imd,  in  order  that  they  might,  without 
beiti;^  disturbed  in  their  labour,  or  disappointed  of  the  fruits 
of  their  industry,  supply  tlieniselves  to  render  those  lands  fer- 
tile, and  thence  derive  their  subsistence.  Such  must  have 
been  the  origin  of  the  rights  of  promrty  and  dominion :  and 
it  was  a  snffioient  ground  to  justify  tneir  establishment.  Since 
their  introduction,  the  right  which  was  common  to  all  man* 
kind  is  individually  restricted  to  what  each  lawfully  possesses. 

*  Seo  Sttwlillf  Simler,  and  De  W«t-       f        lli<<  samo  liistoriniiH,  and  BuU 
terillo.  liagcr,  btump^  Taclmdi,  aa4  St«tUer. 
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IN  A  OOmiTBT. 

The  country  which  a  nation  inhabits,  whether  that  nation  has    book  i. 
emigrntr'l  thither  in  a  hody,  or  the  different  families  of  which ^5f£i2IE!: 
it  coIi^i^^H  were  previously  scattered  over  the  country,  and, 
there  uniting,  formed  themselves  into  a  political  society, — 
that  country,  I  say,  is  the  settlement  of  the  nation,  and  it  has 
a  MMndiar  and  ezolofiive  right  to  it. 

TluB  right  comprehendB  two  things:  1.  The  iomainy  by  §204  in 
virtue  of  which  the  nation  alone  may  use  the  country  for  the  "sht  over 
snpply  of  its  necessities,  may  dispose  of  it  as  it  thinks  pro-  [^^^^^ 
per,  and  derive  from  it  every  advantage  it  is  capable  of  yield-  aiuu. 
mg.    2.  Tlie  empire^  or  the  right  of  sovereign  command,  by  £  ^  J 
which  the  nation  directs  and  regulates  at  its  pleasure  every 
thing  that  passes  in  the  country. 

When  a  nation  takes  possession  of  a  country  to  whicli  no  ^  205.  Ao- 
piior  owner  can  lay  claim,  it  is  considered  as  acquiring  the  qoidtfra  of 
empire  or  soTereigpty  of  it,  at  the  same  time  with  we  dmmn.  '^^^ 
"Fufty  nnee  the  nation  Is  free  and  Independenti  it  can  have  no 
intention,  in  settling  in  a  oonntry,  to  leave  to  others  the  right  eouatay. 
of  command,  or  any  of  those  rights  that  oonstitute  sove- 
reignty.   The  whole  space  over  which  a  nation  extends  its 
government  beoomes  the  seat  of  its  jurisdiction^  and  is  called 
its  ten' it  o  r  11.  ' 

If  a  number  of  free  families,  scattered  over  an  independent  ^  200.  Ano- 
country,  come  to  unite  for  the  puipose  of  forming  a  nation  or  thor  maimer 
state,  thev  altogether  acquire  the  sovereignty  over  the  whole  ■«q"W«g 
country  they  imiabit:  for  they  were  prenonsly  in  P<»WBaonJ];'^'^^"J^''^ 
of  the  domain— •  proportional  share  of  it  belonging  to  each  ooontxy. 
individnal  family :  and  since  thev  are  willing  to  form  together 
a  political  societv,  and  establish  a  public  authority,  which 
every  member  of  the  society  shall  bo  bound  to  obey,  it  is 
evidently  thf^ir  iTitontirn  to  attribute  to  that  public  authori^ 
the  right  of  command  over  the  wholo  country. 

All  mankind  have  an  equal  right  to  things  that  have  not f  207.  How 
vet  fallen  into  the  possession  of  any  one;  and  those  things » 
Belong  to  the  person  who  first  takes  possession  of  them.  J^.^^^ 
When,  therefore,  a  natbn  finds  a  conntry  uninhabited,  and  de«en  cooo. 
without  an  owner,  it  may  lawfully  take  possession  of  it :  and,  117. 
after  it  has  sufficiently  made  known  its  will  in  this  respect,  it 
eannot  be  depnved  of  it  by  another  nation.  Thusnaviijators 
going  on  voyages  of  discovery,  furnished  with  a  commission 
from  their  sovereign,  and  meeting  with  islands  or  other  lands 
in  a  desert  state,  have  taken  possession  of  them  in  the  name 
of  their  nation :  and  this  title  has  been  usually  respected, 
provided  it  was  soon  after  followed  by  a  real  possession. 

But  it  is  questioned  whether  a  nation  can,  by  the  bare  act  |  208.  A 
of  taking  possession,  appropriate  to  itself  countries  which  it  q^o'^o^  ^ 
does  not  really  occupy,  and  thus  engross  a  mnoh  greater  ex-****" ■^••■^ 
lent  of  territory  than  it  is  able  to  people  or  cultivate.    It  is 
not  difficult  to  determine  that  such  a  pretension  would  be  an 
absolate  infringement  of  the  natural  rights  of  men.  and  re> 
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1 209.  Wlio- 
tii«r  it  be 

lawful  to 
poesoss  a 
part  of  a 
oounUy  in- 
habiteJ  only 
by  a  few 
Hwdering 


pugiiant  to  tho  views  of  nataro,  wlucli,  baving  destined  the 
whole  earth  to  supply  the  wants  of  mankind  in  general,  gives 
DO  nation  a  right  to  appropriate  to  itself  a  country,  except 
for  the  purpose  of  making  use  of  it,  and  not  of  hindering 
others  from  deriving  advantage  from  it.  The  law  of  nations 
will,  therefore,  not  acknowledge  the  proptTty  and  sovereignty 
of  a  nation  over  any  uninhabited  countries,  except  those  of 
wliicli  it  has  really  taken  actual  possession,  in  which  it  haa 
formed  settlements,  or  of  which  it  makes  actual  use.  In  ef- 
fect, when  navigators  have  met  with  desert  countries  in  which 
those  of  other  nations  had,  in  their  transient  visits,  erected 
some  monument  to  show  their  having  taken  possesion  of 
them,  thoy  have  paid  as  little  regard  to  that  empty  ceremony 
as  to  the  regulation  of  the  popes,  who  divided  a  great  part 
of  tho  world  between  the  crowns  of  Castile  and  Portugal.* 

There  is  another  celebrated  question,  to  which  the  disco- 
very of  the  ^iivf  World  has  [nincipally  given  rise.  It  is  asked 
whether  a  nation  may  lawfully  take  possession  of  some  part 
of  a  vast  ooimtry,  in  which  there  are  none  but  erratic  nations 
whose  scanty  population  is  incapable  of  occupying  the  whole  ? 
We  have  already  observed  (§  81),  in  establishing  the  obliga> 
tion  to  cultivate  the  earth,  that  those  nations  cannot  ezdn- 


*  Thow  deenes  boiDg  of  a  very  sin- 
gnlar  nature,  and  hardly  anyrrbero  to  bo 
foand  but  5n  vrnr  scarce  linoks,  tho 
reader  will  uut  bo  UiApltiuuil  with  bee- 
iog  bere  an  extract  of  them. 

Tbe  bull  of  Alexander  VT.  by  which 
he  gives  to  Fcrdmand  and  iMibolla,  king 
«nd  quMii  of  CMlile  lad  Arragon,  th« 
N«w  World,  diMOTwad  by  OluMiyplMr 
Oolamba*. 

"Motu  proprio"  (aays  the  pope), 
'*noa  «d  ▼wtnuiit  val  altoiw  ▼oUa 
ptiper  hoe  nnbi?  oblntsr  pctittoDJS  in- 
Btantiam,  ecd  de  nostra  mora  Uberali- 
titflv  •(  Mrtft  teltnii*,  m  d«  aiMMto- 
lion  potostatifl  plenitudine,  omnes  In- 
aulas  et  terraa  firma.e,  irivoritas  ct  invo- 
niendas,  dotectaa  et  dct«geada«,  versos 
oMtdratom  ot  mmiiOmi,'*  (dmving  • 
Mno  from  one  pnlo  to  the  other,  at  a 
hundred  leagues  to  tho  west  of  the 
Aioi«i,)  "meloritato  oniiitpotoiitb  Tki 
nobis  in  beato  Petro  concessa,  ao 
ricariatit  Jem  rhriefi.  qua  fungimur 
in  terris,  cum  omnibus  illarum  domi- 
niia,  dviUtiboi,  kc,  Yobia,  lumdlVds. 
que  et  succcsaoribu^  resfria,  Castellnc 
•I  Legio&is  regibosi  in  peip«teiim  t«< 
Bon  jiiiiWiiUiiui  domBmiy  ftftfitf  dtiimifj 
MilgBMDn^  Tosqiio  et  hsDredes  ao  ra6- 
eessores,  praefatos,  illonim  dominoa,  com 
plena  libera  et  omni  moda  po testate, 
raotoritatt  el  jmAMMoM,  ftdmiu^ 
ooQsiituLatt^  el  depmtMnu."  The 
17i 


pope  exoepU  ouly  what  might  be  in  the 

possession  of  some  other  Christian 
prinrc  h<^forc  tho  year  1493;  as  if  he 
had  a  greater  right  to  give  what  be- 
longed to  9obodiy>  and  espocially  wiimt 
Tvns  possessed  by  the  American  iKiti'  ii=i. 
Ho  adds :  "  Ac  qniboscnnquo  peraonie 
oqjascunqne  dignitatis,  etiam  imp«rlaUff 
et  rogalis,  status,  gmdiis,  ordinis  vc] 
conJltionis,  pub  cxeommmiicationis  lata^ 
eenteoCi^e  p<£na,  quam  eo  ipso,  »i 
oontra  flteerlnli  iiiearnuit»  Aelrioliw 
inhiboinus  no  ad  insnln^  ot  torrn*  firruae 
inreatas  et  inreDiendaA,  detectas  et  dc- 
tegendas,  Terrai  ooddentem  et 

diem  pro  wumSkm 

vel  quavis  alia  de  caasa,  accedero  pne- 
eumant  absque  Testra  ao  hseredum  ct 


liccntia  ppeciili,  ■.^r.  Datum  Romae 
apud  S.  Fetnuu  anno  1493.  IV.  nonas 
Ha|if  Pontifle.  noetrl  muio  primo." 
r.cihnxHi  Cbte  Mt  Otm.  D^plMMt 

203. 

See  ibid.  (Diplom.  165),  tbe  boll  by 
whieh  {Kype  NIoholM  V.  gvn  to  AI- 
phonso,  king  of  rortu>ra!,  and  to  the 
infant  Henry,  the  sorereignty  of  Hmk- 
BoOy  end  the  powor  of  enbdohif  the 
boriboroui  notions  of  those  eoaBtrioi^ 
forb'dding  any  other  to  visit  that  wun- 
iry  withoat  the  permission  of  PortugaL 
Thie  aol  if  doled  Boom^od  tboStbef 
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sivcly  appropriate  to  themselves  more  land  than  thoj  have  book  i. 
occasion  for,  or  mm  o  t1ian  they  are  able  to  settle  and  culti**^^^' 
vate.  Tlieir  unsettled  hubitation  in  those  immense  regions 
connot  accounted  a  true  and  legal  possession  ;  and  the 
people  ot  Kuiope,  too  closely  pent  up  at  home,  finding  land 
of  which  the  savages  stood  in  no  particular  need,  and  of 
which  they  made  no  actaal  and  constant  use,  were  lawfollj 
entitled  to  take  poesession  of  it,  and  settle  it  wiih  colonies. 
The  earth,  as  we  have  already  observed,  belongs  to  mankind 
in  general,  and  was  designed  to  furnish  them  with  subsist- 
ence: if  each  nntion  had,  from  the  beginning,  resolved  to 
appropriate  tr>  it-cif  a  vn-^t  coimtry,  tliat  the  people  raiis^ht 
live  only  hy  liunlinL',  fishing,  and  wild  fruit*,  our  globe  would 
not  be  suUieient  to  maintain  a  tenth  part  of  its  present  inha-  [  101  3 
bitants.  We  do  not,  therefore,  deviate  from  the  views  of  na- 
ture, in  confining  the  Indians  within  narrower  limits.  How- 
erer,  we  cannot  help  praising  the  moderation  of  the  English 
F^tans  who  first  settled  in  New  England ;  who,  notwith- 
standing their  being  furnished  with  a  charter  from  their  sove- 
reign, purchased  of  the  Indians  the  land  of  which  they  in- 
tended to  take  possession.*  This  laudable  example  was  fol- 
lowed by  William  Penn,  and  the  colony  of  Quakers  that  he 
conducted  to  Pennsylvania. 

When  a  nation  takes  possession  of  a  distant  country,  and  e  210.  Co- 
settles  a  colony  there,  that  coimtry,  though  separated  from  ^o"*** 
the  principal  establislnnLut,  or  mother-country,  naturally  be- 
comes a  part  of  the  state,  equally  with  its  ancient  possessions. 
Whenever,  therefore,  the  political  laws,  or  treaties,  make  no 
distinction  between  them,  every  thin^  said  of  the  territoiy 
of  a  nation,  must  also  extend  to  its  cdonies. 


CHAP.  XIX. 

OF  OUB  KATIVB  OOUNTRT,  AND  bBTBRAL  THX90S  SEAT  ^"^^^ 

BBLATB  TO  IT* 

THE  whole  of  the  countries  possesst  d  by  a  nation  mthI  sub-g  211.  What 
ject  to  its  laws,  forms,  as  we  have  already  said,  its  territory,  i»  out  ooun- 
uid  is  the  common  country  of  all  the  individuals  of  the  na-^* 
tion.   We  have  been  obliged  to  anticipate  the  definition  of 
the  term,  native  eauntrt/  (§  122),  because  our  subject  led  us 
to  treat  of  the  lo?e  of  our  country — a  virtue  so  excellent  and 
BO  necessarjr  in  a  state.    Supposmg,  then,  this  definition  al- 
ready known,  it  remains  that  we  should  explain  several  things 
that  liave  a  relation  to  tliis  subject,  and  answer  the  questions 
that  naturally  arise  from  it, 

*  Hiitofy  of  tilt  Bnriifh  Coloniti  In  Moith  Aa«riaa. 
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BOOK  X.      The  Gitiieiis  are  the  members  of  the  civil  Bociet j ;  boond 
gg^y*      to  this  society  by  certain  duties,  and  sabject  to  its  anthority, 
?  212.  cm.  they  equally  participate  in  its  advantages.   The  nativesy  or 
natural-bom  citisens,  are  those  born  in  the  country,  of  pai- 

rents  \Yho  are  citizens.  As  the  society  cannot  exist  and  per- 
petuate itself  otherwise  than  by  the  chihlren  of  the  citizens, 
those  children  naturally  follow  the  condition  of  their  fathers, 
and  succeed  to  all  theur  rights.  The  society  is  supposed  to 
desire  this,  in  consequence  of  what  it  owes  to  its  own  preser- 
vation ;  and  it  is  presmned,  as  matter  of  course,  that  each 
citizen,  on  entering  into  sodety,  reserves  to  his  childr^  the 
right  of  becoming  members  of  it.  The  country  of  the  fik 
thers  is  therefore  that  of  the  children;  and  these  become 
true  citizens  merely  by  their  tacit  consent.  We  shall  soon 
sec  whether,  on  their  coming  to  the  years  of  discretion,  they 
may  renounce  their  right,  and  what  they  owe  to  the  society 
in  which  they  were  bom.  I  say,  that,  in  order  to  be  of  the 
country,  it  is  necessary  that  a  person  be  bom  of  a  father  who 
is  a  eitisen ;  for,  if  be  is  bom  there  of  a  foreigner,  it  irill  be 
[  102  ]  only  the  place  of  his  birth,  and  not  his  comitrjr* 
(SIS.  In-  The  iiuiabitants,  as  distinguished  from  citizens,  are  fo- 
habiiHitf.   reigners,  who  are  permitted  to  settle  and  stay  in  the  country. 

Bound  to  the  society  by  their  residence,  they  are  subject  to 
thn  ]:nvs  of  tlio  State  while  they  reside  in  it;  and  thej  nre 
oMiircd  to  defend  it,  because  it  grants  them  protection,  though 
they  do  not  participate  in  all  the  rights  of  citizens.  They 
enjoy  only  the  advantages  which  the  law  or  cusluui  ^ivcs  them. 
The  perpetual  tnhabikiiUa  are  those  who  have  received  the 
right  of  perpetual  residence.  These  are  a  kind  of  citisens  of 
an  inferior  order,  and  are  united  to  the  society  vrithout  par- 
ticipating in  all  its  advantages*  Their  children  follow  the 
condition  of  their  fathers ;  and,  as  the  state  has  given  to 
these  the  right  of  perpetual  residence,  their  right  pa4<^  to 
their  posterity. 

{  214.  Na-     A  nation,  or  the  sovereign  who  represents  it,  may  gra^t  to 
tonlisation.  a  foreigner  the  (quality  of  citizen,  by  admitting  him  into  the 
(M)        body  of  the  pditlcal  society.  This  Is  called  iMtfiim2tMl^. 
There  are  some  states  in  which  the  soTcreigu  cannot  grant  to 
a  foreigner  all  the  rights  of  citisens, — for  example,  that  of 

(5S)        fuUy  in  general,  and  of  .10,  13,  45 ;  and  see  Reeres,  2d  «^  SU, 

natnralitation  in  Qreat  Britain  in  par-  830,  and  37  O«o.  8,  c.  97. — ^0. 
ticolw,  1  CUt^t  OoBDWold  Law,      |Aii»tiT««itiiMiortlM  Vidtod  Stoln 

123  to  mi  ;  1  Bla.  Com.  369;  Bac.  Al.  Cftiinot  throw  off  hia  nil.  c:;  mco  to  tkt 

Aliens.    A  naturalization  in  n  foreign  goTomment,  without  an  Act  of  Con- 

oouliy,  wHkont  UeeiiM,  will  not  dis-  grets  auUioridng  him  to  do  so.  Miltm 

<diArgo  a  natural -bom  subject  from  bis  v.  Tht  Rttolution,  2  Dall.  10;  Shank*  r 

all»!?i"iPco,  2  Chalmer'a  Col.  Opio.  SC3.  Ihtpont,  3  rot.  S.  C.  Rep.  24^;  Coje  v. 

Bui  a  uatural-born  subject  of  England,  McUoamef  4  Cranch,  20i>  j  The  iianiU- 

natonlistd  la  AneriM,  ma  holdm  to  9ima  IHrnidaia,  t  WhMt  Kapb  SSSj 

be  entitled  to  trade  as  an  Amorican  Thr  Tnitcd  St^^r*  Gilttmt  IffUtt^  ik 

•ukjjeet  to  the  lilast  Indies  8  Term  Rep.  C.  Rep.  159.  | 
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holding  piihlic  offices — and  where,  consc'riuontly,  he  has  the  book  i. 
power  of  granting  only  an  imperfect  naturalisation.  It  ia  c"^* 
hen  a  regulation  of  the  fundamental  law,  which  limits  the 
power  of  the  prinoe.  In  other  statefl»  as  in  England  and 
rolandy  the  prince  cannot  naturalise  a  single  person,  without 
the  concurrenee  of  the  nation,  represented  by  its  deputies. 
Finally,  there  are  states,  as,  for  instance,  England,  where  tlie 
single  circumstance  of  being  born  in  the  country  naturalizes 
the  children  of  a  foreigner. 

It  is  asked  whether  the  children  born  of  citizens  in  a§2i5.  Chil- 
foreign  country  are  citizens  V    The  laws  have  decided  this'^jj^**^ 
question  in  several  countries,  and  their  regulations  must  be  j^^^^ 
followed,  (o 9)   By  the  law  of  nature  alone,  children  follow  ooontiy. 
the  condition  of  their  fathers,  and  enter  into  all  their  rights 
(}  212) ;  the  place  of  birth  produces  no  change  in  diis  parti- 
cular, and  cannot,  of  itself,  furnish  any  reason  for  taking 
from  a  child  what  nature  has  given  him;  I  say  "of  it'^rlf/' 
for,  civil  or  political  laws  may,  for  particular  reasons,  ordain 
otherwise.    But  I  suppose  that  the  father  has  not  entirely 
quitted  his  country  in  order  to  settle  elsewhere.    If  he  has 
fixed  his  abode  in  a  foreign  country,  he  is  become  a  member 
of  another  society,  at  least  as  a  perpetual  inhabitant;  and 
his  children  will  be  members  of  it  also. 

As  to  children  bom  at  sea^  if  they  are  bom  in  those  parts  §216.  ChS- 
of  it  that  are  possessed  by  their  nation,  they  are  born  in  the  -irr  nbomat 
country:  if  it  is  on  the  open  sea,  there  is  no  reason  to  make  "'"^ 
a  distinction  between  them  and  those  who  are  born  in  the 
country;  for,  naturally,  it  is  our  extraction,  not  the  place  of 
our  birth,  that  gives  us  rights :  and  if  the  children  are  bom 
in  a  vessel  belonging  to  the  nation,  they  may  be  reputed  bom 
in  its  territories;  for,  it  is  natural  to  consider  the  Tessels  of  a 
nation  as  parts  of  its  territory,  especially  when  they  sail  upon 
a  free  sea,  since  the  State  retains  its  jurisdiction  over  those 
vessels.  And  as,  according  to  the  commonly  received  custom, 
this  jurisdiction  is  preserved  over  the  ves'^els,  even  in  parts 
of  the  sea  subject  to  a  foreign  dominion,  all  the  children  born 
in  the  vessels  of  a  nation  are  considered  as  born  in  its  terri- 
tory. For  the  same  reason,  those  born  in  a  foreign  vessel 
are  reputed  bom  in  a  foreign  country,  unless  their  birth  took 
place  m  a  port  belonging  to  their  own  nation:  for^  the  port 
IS  more  particularly  a  part  of  the  territory;  and  the  motner, 
though  at  that  moment  on  board  a  foreign  vessel)  is  not  on 
that  account  out  of  the  country.  I  suppose  that  she  and  her 
husband  have  not  quitted  their  native  country  to  settle  else- 
where. [  103  ] 

For  the  same  reasons  also,  children  born  out  of  the  coun-§2i7.  Chii 
try,  in  the  armies  of  the  state,  or  in  the  house  of  its  minister  at  bo™  U 
a  foreign  court,  are  reputed  born  in  the  countiy;  for  a  citi-^*^ 

(69y  Seel CThiUgr'aOonBMMidLaiiv. IK  11.1;  IKibl. 
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BOOK  I.   MH  who  is  absent  with  his  faiuily,  on  the  sernce  of  the  state, 
csAP.  XIX.  l)ixt  still  dependent  on  it,  and  subject  to  its  jurisdiction,  can- 
or  in  the    not  be  considered  as  haying  quitted  its  territory, 
house  of  it«    Settlement  is  a  fixed  residence  in  any  place,  with  an  inten- 
mmiBter  at  ^j^j^      alwavB  Staying  there.    A  man  does  not,  then,  esta- 
^00^1^    blish  ius  settlement  in  any  place,  unless  he  makes  sufficiently 
§218.  Set- known  his  intention  of  fixing  there,  either  tacitly  or  by  an 
Uement.     express  declaration.    However,  this  declaration  is  no  reason 
why,  if  he  afterwai  'ls  changes  his  mind,  he  may  not  transfer 
his  settlement  elsoNshere.    In  this  sense,  a  person  who  stops 
at  a  place  upon  buiiiness,  even  though  he  slay  a  long  time, 
has  only  a  simple  habitation  there,  but  has  no  settlement. 
Thns,  the  enyoy  of  a  foreign  prince  has  not  his  settlement  at 
the  court  where  he  resides. 

The  naturaly  or  original  aettlemenij  is  that  which  we  ac- 
quire by  birth,  in  the  place  where  our  father  has  his ;  and 
we  are  considered  as  retaining  it,  till  we  have  abandoned  it,  in 
order  to  choose  another.    The  acqnircd  ^>  ttlement  {adeciti' 
tiuTJij  is  that  wliere  we  nettle  by  our  own  choice. 
§219.  Va-     Vafjrants  aie  people  who  have  no  settlement.  Conse- 
gnau,       quently,  those  born  of  vagrant  parents  have  no  country,  since 
a  man's  countrv  is  the  place  where,  at  the  time  of  his  birth, 
his  parents  had  their  settlement  (|  122),  or  it  is  the  state  of 
which  his  father  was  then  a  member,  which  comes  to  the  same 
point;  for,  to  settle  for  ever  in  a  nation,  is  to  become  a  mem- 
ber of  it,  at  least  as  a  perpetual  inhabitant,  if  not  with  all  the 
privileges  of  a  citizen.    TV  e  may,  however,  con:^ider  the  coun- 
try  of  a  vagrant  to  be  that  of  his  child,  while  that  vagrinit  \^ 
considered  :ss  not  having  absolutely  renounced  his  natural  or 
original  settlement. 
§220.  Whe-     Many  distinctions  will  be  necessary,  in  order  to  give  a  cora- 
4herapei^  plete  solution  to  the  celebrated  question,  whether  a  man  may 
q^'b^  ^  CMin^r^  or  tiie  90cieti/  of  which  he  Ua  member.  (60) 

eonntiy.  — The  children  are  bound  by  natural  ties  to  the  sodetr  in 
whidi  they  were  horn ;  they  are  under  an  obligation  to  show 
themselves  grateful  for  the  protection  it  has  afforded  to  theii 
fathers,  and  are  in  a  great  measure  indebted  to  it  for  their  birth 
and  education.  They  ought,  therefore,  to  love  it,  as  we  have 
already  shown  (§  122),  to  express  a  just  gratitude  to  it,  and 
requite  its  services  as  far  as  possible,  by  berving  it  in  turn. 
We  have  observed  above  («i  -12),  that  they  have  a  right  to 
enter  into  the  society  of  which  their  fathers  were  members. 
[  104  ]  But*  every  man  is  bom  free ;  and  the  son  of  a  citizen,  when 
come  to  the  years  of  discretion,  may  examine  whether  it  be 
convenient  for  him  to  join  the  society  for  which  he  was  des- 
tined by  his  birth.  If  he  does  not  find  it  advantageous  to 
remwn  in  it,  he  is  at  liberty  to  quit  it,  on  making  it  a  com 

(60)  la  r<roiit  Britain,  tlie  establixhed    1  Bla.  C.  869,  8 Chit. Com.  Lnr,  Itt 
nwzini  is  tusmo  potm  txuer*  jMUriam,   to  13S. 
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pensation  for  what  it  has  done  in  his  favour,*  and  prescrv-  ^oor  i. 
mg,  as  far  ps  hi^  tiow  enfragornents  will  allow  liini,  tho  «('T)ti-  cbap.  xix* 
ineTit«  of  lovu  and  gratitude  he  owes  it.  A  niaiTs  oblig.itions 
to  his  natural  country  may,  however,  change,  lessen,  or  en- 
tirely vanish,  according  as  he  siiall  have  quitted  it  lawfully, 
and  with  good  reason,  in  order  to  choose  another,  or  has 
been  banbhed  from  it  deseiredlj  or  unjustly,  in  due  fonn  of 
law  or  by  violenee* 

2.  As  soon  80  the  son  of  a  citisen  attains  tbe  age  of  man- 
hood, and  acts  as  a  citiaen,  he  taeitly  assomes  that  character ; 
his  obligations,  like  those  of  others  who  expressly  and  for- 
mally enter  into  engagements  with  society,  beeome  ^tron-rer 
and  more  extensive  :  but  the  case  is  very  dift'erent  with  re- 
spect to  him  of  w^liom  we  have  been  speaking.  When  a  so- 
ciety has  not  been  lurnied  for  a  determinate  time,  it  is  allow- 
able to  quit  it,  when  t^at  separation  can  take  place  without 
detriment  to  the  soeietj.  A  oitisen  muj  therefore  qnit  the 
state  of  whioh  he  is  a  member,  provided  it  be  not  in  sneh  a 
conjuncture  when  he  cannot  abandon  it  without  doing  it  a 
visible  injury.  But  we  most  here  draw  a  distinction  between 
what  may  in  strict  justice  be  done,  and  what  is  honourable 
and  conformable  to  every  duty — in  a  word,  between  the  in- 
iernal  and  the  external  obligation.  Every  man  has  a  right 
to  quit  his  country,  in  order  to  settle  in  any  other,  when  by 
that  step  he  does  not  endanger  the  ^scliare  of  his  country. 
But  a  good  citizen  will  never  determine  on  such  a  step  with- 
out necessity,  or  without  yery  strong  reasons.  It  is  taking 
n  dishonourable  advantage  of  our  uberty,  to  croit  onr  asso- 
dates  upon  slight  pretences,  after  having  deriTed  C9n8iderable 
advantages  from  them ;  and  this  is  the  case  of  every  citisen, 
with  respect  to  his  country. 

S.  As  to  those  who  have  the  cowardice  to  nl>nTidon  their 
country  in  a  timo  of  danger,  and  seek  to  secure  themselves, 
instead  of  I  f  luling  it,  they  manifestly  violate  the  social 
compact,  by  wluch  all  the  contracting  parties  engaged  to  de- 
fend themselves  in  a  united  body,  and  in  concert ;  they  are 
iafiMBions  deserters,  whom  the  state  has  a  right  to  punish 
severely,  t 


moteU  in  the  army  of  8ax(my,  had,  with 
the  ponnifision  of  hb  fiBtmer  fovereign, 
sold  the  property  he  possessed  in  Li- 
vonin.  lie  had  therefore  quitted  his 
own  country,  to  choose  another  (as 
vHKf  free  dtiaea  ie  «t  fibeitjr  to  ^  • 
except,  as  we  have  observ  ed  above,  at 
a  critical  moment,  when  the  circum- 
stances of  his  country  require  the  aid 
of  all  her  sons),  and  the  king  ofSweden, 
by  pormittii)?  hirn  to  sell  his  propM^p 
luid  oonwmted  to  his  emigration* 

m 


*  This  is  the  foundation  of  the  tax 
pdd  on  quitting  a  eonntry,  called,  in 
Latin,  censm  migratiomt. 

■f  Charles  XII.  comlernned  to  death 
•nd  aecuted  (xeneral  Patkul,  a  native 
of  Liwoob,  whom  he  made  prisaoer 
in  an  engagement  with  the  Saxons. 
Bat  the  Bentcncc  and  execution  were 
a  violation  of  the  laws  of  justice.  Pat- 
Kttl,  it  is  true,  had  t>een  bom  a  subject 
3f  the  kins:  of  Sweden;  but  he  had 
quitted  his  native  oonntiT  at  the  age 
«f  tinir9  jean,  and  Imif  btn  pi^ 
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BOOK  I.       In  a  time  of  peace  nnd  tranquillity,  when  the  country  baa 
no  actual  need  of  all  lier  cliildren,  the  very  welfare  of  the 


iiAl'.  XIX. 


fitu  Howgtate,  and  that  of  the  citizens,  requires  that  every  mdi?idiial 
IlS'i^ent  ^    liberty  to  travel  on  buuness,  provided  that  Ee  be  always 
bkLeif  for  ready  to  return,  whenever  the  pubUc  interest  recaUe  binu  It 
a  dai9,      18  DOt  presumed  that  any  man  has  boimd  himeelf  to  the  so- 
ciety of  which  he  is  a  member,  by  an  engagement  never  to 
leave  the  country  when  the  interest  of  his  ntfairs  requires  it, 
and  when  he  can  absent  liimself  without  injury  to  hia  country, 
f  222.  Van-     Tlie  p  litioal  laws  of  nations  vary  greatly  in  this  respect. 
aUon  of  the  Jn  pome  liuiions,  it  is  at  all  times,  except  in  case  of  actual 
]^^**f^^  war,  allowed  to  every  citizen  to  absent  himself,  and  even  to 
rtT}!^  (61)       ^0  country  altogether,  whenew  he  thinks  proper,  with- 
Tiwieanfi  out  alleging  any  reason  for  it.   This  liber^,  contrary  in  ite 
tw  obeyed,  own  nature  to  the  welfare  and  safety  of  soae^,  can  nowhere 
be  t  In  ated  but  in  a  country  destitate  of  resources  and  inca- 
pable of  supplying  the  wants  of  its  inhabitants.    In  snob  a 
country  there  can  only  be  an  imperfect  society ;  for  civil 
society  ouglit  to  he  capable  of  enabling  all  its  members  to 
procure,  by  their  labour  and  industry,  all  the  necessaries  of 
life :  unless  it  effects  this,  it  has  no  right  to  require  them  to 
devote  themselves  entirely  to  it.    In  some  other  states,  every 
dtiaen  is  left  at  liberty  to  travel  abroad  on  business,  bnt  not 
to  quit  his  country  altogether,  without  the  express  pennission 
of  the  sovereign*   Finally,  there  are  states  where  the  ligonr 
of  the  government  will  not  permit  any  one  whatsoever  to  go 
out  of  the  country  without  passports  in  form,  which  are  even 
not  granted  without  great  difficulty.    In  nil  those  cases,  it  ig 
necessary  to  conform  to  the  laws,  when  they  are  made  by  a 
lawful  authority.    But,  in  the  last-mentioned  case,  the  sove- 
reign abuses  his  power,  and  reduces  ins  subjccta  to  an  insup- 
portable slavery,  if  he  refuses  them  permission  to  travel  for 
their  own  advantage,  when  he  might  grant  it  to  them  without 
inconvenience,  and  without  danger  to  the  state.  Nay,  it  will 
presently  appear,  that,  on  certain  occasions,  he  canned  under 
any  pretext,  detain  persons  who  wish  to  quit  the  country, 
with  the  intention  of  abandoning  it  for  ever. 
3  22'^.  r3«»-3    There  are  cases  in  which  a  citizen  has  an  absolute  right 
m  which  a  to  renounce  his  country,  and  abandon  it  entirely — a  right 
^**^?*  ^  founded  on  reasons  derived  from  the  very  nature  of  the  social 

»  right  to  I    1 1-    1  ■  1    •  •     1  • 

quit  hit  compact.  1.  ii  tne  citizeu  cannot  procure  subsistence  in  lus 
tmmtrj»  owu  country,  it  is  undoubtei^  lawral  for  Bun  to  seek  it  else- 
where. For,  political  or  civil  society  being  entered  into  only 
with  a  view  of  facilitating  to  each  of  its  members  the  means 
of  supporting  himself,  and  of  living  in  hi^piness  and  safety, 
it  would  be  absurd  to  pretend  that  a  member,  whom  it  cannot 
furnish  with  Such  things  as  are  most  necessary,  has  not  a  right 
to  leave  it. 

(61)  BM/KMf,  Book  n.  oh.  vUi.  ^  10^  ^  m  to  fSS^  m  to  mils  of  m 
pb  ir4,  and  CUttT'a  Gonona  Pnotiotk  rmw 
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2.  If  the  body  of  the  society,  or  he  who  represents  it,  ab-    boo«  i. 
Bolutcljr  fail  to  aiscbftrge  iheir  ob^eataoDS  towards  a  citigcm^ 

the  latter  may  withdraw  himeelf.  I^,  if  one  of  the  oontraot- 
ing  parties  does  not  observe  his  engagements,  the  other  is  no 
longer  bound  to  fulfil  his;  as  the  contract  is  reciprocal  be-  [  106  J 
tween  the  society  and  its  members.  It  is  on  the  same  prin- 
ciple, also,  that  the  society  may  esqpel  a  member  who  violates 
its  laws. 

3.  If  the  major  part  of  the  nation,  or  the  sovereign  who 
represents  it,  attempt  to  enact  laws  relative  to  matters  in 
which  the  social  compact  cannot  oblige  eyery  citizen  to  snb- 
missiony  those  who  are  averse  to  these  laws  have  a  xi^t  to 
quit  the  sociely,  and  go  settle  elsewhere.  For  mstance,  if  the 
sovereign,  or  the  greater  part  of  the  nation,  will  allow  but 
one  re%ion  in  the  state,  those  who  believe  and  profess  another 
religion  have  a  right  to  withdraw,  and  to  take  with  them  their 
families  and  effects.  For,  they  cannot  be  supposed  to  have 
subjected  themselves  to  the  authority  of  men,  in  affairs  of 
conscience  ;*  and  if  the  society  suffers  and  is  weakened  by 
their  departure,  the  blame  must  be  imputed  to  the  intolerant 
party ;  tor  it  is  they  who  foil  in  their  observance  of  the  social 
oompact-^t  is  they  who  violate  it,  and  force  the  others  to  a 
aepaiation.  We  have  elsewhere  touched  upon  some  other  in- 
stances of  this  third  case, — ^that  of  a  popular  state  wishing 
to  have  a  sovereign  (§  33),  and  that  of  an  mdependent  nation 
taking  the  resolution  to  submit  to  a  foreign  power  (§  105). 

Those  who  quit  their  country  for  any  lawful  reason,  with  i  224.  Emt- 
a  design  to  settle  elsewhere,  and  take  their  families  and  pro- 
pertY  with  them,  are  called  emiyrants. 

Their  right  to  emigrate  may  arise  from  several  sources.  I  ^ 
1.  In  the  esses  we  have  jnst  mentioned  (S€28),  it  is  a  natural 
light,  which  is  certainly  reserved  to  ewck  individnal  in  the  ***** 
verv  compact  itself  by  which  civil  society  was  formed. 

2.  The  liberty  of  emigration  may,  in  certain  cases,  be  se- 
cured to  the  citizens  by  a  fundamental  law  of  the  state.  The 
citizens  of  Neufchatel  and  Valangin  in  Switzerland  may  quit 
the  country  and  carry  off  their  effects  at  their  own  pleasure, 
without  even  paying  any  duiies. 

8.  It  maj^  be  voluntarily  panted  them  by  the  sovereigp. 

4.  This  right  may  be  denved  from  some  treaty  made  with 
a  foreign  power,  by  which  a  sovereign  has  promised  to  leave 
fall  liberty  to  those  of  his  subjects,  who,  for  a  certain  reason 
— on  account  of  religion,  for  instance---desire  to  transplant 
themselves  into  the  territories  of  that  power.  There  are 
such  treaties  between  the  German  princes,  particularly  for 
cases  in  which  religion  is  concerned.  In  Switzerland  like- 
wise, a  citizen  of  liern  who  wishes  to  emigrate  to  Fribourg, 
and  there  profess  the  religion  of  the  place,  and,  reciprocally, 

*  6m  ftboT«»  the  chAptar  on  Ssii^n. 
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BOOB  t.  a  citizen  of  Fribonrg  vho^  for  a  nmikr  reason,  is  deBuroos  of 
remoTing  to  Bern,  &s  a  right  to  quit  Yob  natiTe  country,  and 
carry  off  with  him  all  his  property. 

It  appears  from  several  passages  in  history,  particularly 
the  history  of  SMiitzerland  and  the  neighbouring  countries, 
that  the  law  of  nations,  established  there  bv  en«!tAm  some 
ages  back,  did  not  permit  a  state  to  receive  the  siU  jccts  of 
another  state  into  the  number  of  its  citizens.  Thi^  \  ici0u3 
[  107  ]  custom  had  no  other  foundation  than  the  slavery  to  which  ibe 
people  were  then  reduced.  A  pince,  a  lord,  ranked  his  snb- 
jects  under  the  head  of  Ids  private  property ;  he  calenlated 
their  number  as  he  did  that  <n  his  flocks;  and,  to  the  disgrace 
of  human  nature,  this  strange  abuse  is  not  yet  eTeiywhere 
eradicated. 

?  226.  If  If  the  sovereign  attempts  to  molest  those  who  have  a  right 
thesove-  to  emigrate,  he  does  them  an  injury:  and  the  injurcfl  iri'li- 
r**^^thei  ^°'y  lawfully  implore  the  protection  of  the  puvver  who 

right  he  in-  willing  to  reccive  them.  Thus  we  have  seen  Frederic  Wil- 
jaiv«  ih&m.  Ham,  king  of  Prussia,  grant  his  protection  to  the  emigrant 

Protestants  of  Ssltsburgh. 
I  m.  8i9>    The  name  of  9uj)plicant9  is  giren  to  all  fngitiYes  who  xoii* 
pllfluta.     plore  the  protection  of  a  sorermgn  against  the  nation  or 
prince  they  have  quitted.    We  cannot  solidly  establish  what 
the  law  of  nations  determines  with  respect  to  them,  until  W6 
have  treated  of  tlie  duties  of  one  nation  towards  others. 
^228.  Ex-     Finally,  cxih;  is  another  manner  of  leaviog  our  country, 
il«Midb».        gxile  is  a  man  driven  from  the  place  of  his  settlement,  or 
BUhnuBt.   eongtrained      ^uj^  it,  but  without  a  mark  of  infamy*  Ba- 
nishment is  a  similar  expulsion,  with  a  mark  of  infamy  an- 
nexed.*  Both  may  be  for  a  limited  time,  or  for  eyer.    If  an 
exile,  or  banished  nmn,  had  his  settlement  in  his  own  conntiT', 
he  is  exiled  or  banished  from  his  country.    It  is,  however, 
proper  to  observe  that  common  usage  applies  also  the  terms 
exile  and  banishment  to  the  expulsion  of  a  foreigner  who  is 
driven  from  a  country  where  he  had  no  settlement,  and  to 
which  he  is,  either  for  a  limited  time,  or  for  ever,  prohibited 
to  return. 

As  a  man  may  be  depriyed  of  any  right  whatsoeyer  by  way 
of  punishment — exile,  which  deprives  him  of  the  right  of 
dwelling  in  a  certain  plaoe^  maybe  inflicted  as  a  ponishment: 
banishment  is  always  one ;  for,  a  mark  of  infamy  cannot  be 
set  on  any  one,  but  with  a  yiew  of  punishing  him  for  a  fanlt, 
either  real  or  pretended. 

When  the  society  has  excluded  one  of  its  members  by  a 


*  Th«  «omin«if  aoooiittitlon  of  tiuM  bjaom*  4bgnwe  atmiirt.''  Th«i 

fmi  terms  is  not  rci>n^iuint  to  our  ap-  Ls  jilaiii  :  such  n  LNinJoninatinn  fr^m  tb* 

plication  or  theta.    The  French  aca-  tribanal  of  justice  enUiils  IniAiajr  on 

demy  e&ja,  " Bani$iMmt  ii  onlj  ap-  flie  emigrant;  wh«r*M  A  disgnwa  ■! 

plied  to  C0D(}>  inualioQS  111  do«  COOIM  «OUtt  dOM  BOt  QBOAIIj  lOTOhre  tlM  SMM 
of  law.  Ejtiitumljm 
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perpetual  banishment,  he  is  only  banished  from  the  lands  of  doo«.  i. 
that  society,  and  it  cannot  hinder  him  from  livinfr  whorever  chap,  xm 
else  he  pleases  ;  for,  after  having  driven  him  out,  it  can  no 
longer  claim  any  authority  over  him.  The  contrary,  how- 
erer,  may  take  place  by  particular  conTcntions  between  two 
or  more  states.  Thus,  every  member  of  the  Helvetio  con- 
federacy may  banish  its  own  subjects  oUt  of  the  territories  of 
Switzerland  in  general ;  and  in  this  case  the  banished  person 
'^111  not  be  allowed  -to  live  in  any  of  the  cantonsy  of  in  the 
territories  of  their  allies. 

Exile  is  divided  into  voluntary  and  involuntary.    It  is  vo- 
luntary, when  a  man  quits  his  settlement  to  escape  some 
punishment,  or  to  avoid  some  calamity — and  involuntary,  [  108  ] 
when  it  is  the  effect  of  a  snperior  order. 

Sometimes  a  particular  place  is  appointed,  where  the  exiled 
person  is  to  remain  during  his  exile;  or  a  certain  space  is 
partlcnlariaed,  which  he  is  forbid  to  enter.  These  various 
circumstances  and  modifications  depend  on  him  who  has  the 
power  of  sending  into  exilo. 

A  man,  by  hom^  exiled  or  banished,  does  not  forfeit  the  §229.  'J'U« 
human  character,  nor  conse(iiieTitly  his  right  to  dwell  sorae-**^^*^ 
where  on  earth,    lie  d  erives  this  right  from  nature,  or  rather  ^^^^  have  a 
from  its  Author,  who  haa  destined  the  earth  for  the  habitation  right  to  Uve 
of  mankind ;  and  the  introduction  of  property  cannot  have  wmewhere. 
impaired  the  right  which  every  man  has  to  the  use  of  such 
things  as  are  absolutely  necessary — a  right  Avliich  he  brings 
with  him  into  the  world  at  the  moment  of  his  birth. 

But  though  this  riglit  is  neecssary  and  perfect  in  the  gene-  §  230.  Na- 
ral  view  of  it,  we  must  not  forget  that  it  is  but  imperfect  with 
respect  to  eacli  particular  country.    For,  on  the  other  liand, 
every  nation  has  a  right  to  refuse  admitting  a  foreigner 
Into  her  territory,  when  he  cannot  enter  it  wiuiont  exposing 
the  nation  to  evident  danger,  or  doing  her  a  manifest  injury.  * 
What  she  owes  to  herself,  the  care  of  her  own  safety,  gives  • 
her  this  right ;  and,  in  virtue  of  her  natural  liberty,  it  be- 
longs to  the  nation  to  judge,  whether  her  circumstances  will 
or  will  not  justify  the  admission  of  that  foreigner  rprelim. 
§  16).    He  cannot,  then,  settle  by  a  full  right,  ana  ns  he 
pleases,  in  the  place  he  has  chosen,  bat  must  ask  permission 
of  the  chief  of  the  place ;  and,  if  it  is  refused,  it  is  his  duty 
to  submit. 

However,  as  propert3r  could  not  be  introduced  to  thepre-fssi.  Duty 

judice  of  the  right  acquired  by  every  human  creature,  oi  not  natiom 
being  absolutely  deprived  of  such  things  as  are  necessary —  ^^^^ 
no  nation  can,  without  good  reasons,  refuse  even  a  perpetual 
residence  to  a  man  driven  from  his  country.  But,  if  particular 
and  substantial  reasons  {irevent  her  from  aflfording  him  an 
asvlum,  this  nian  has  no  longer  any  right  to  demand  it — be- 
cause, in  such  a  case,  the  country  inhabited  by  the  nation 
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BOOK  1  cannot,  at  tlie  same  time^  serre  for  lier  own  use,  and  tbat  of 
CRAP.  »«.       foreigner.   Now,  sapposing  even  that  thinga  are  stiD  in 

common,  nobody  can  arrogate  to  himself  the  use  of  a  thing 
which  actually  serves  to  supply  the  wants  of  another.  Thus, 
a  nation,  whose  lands  are  scarcely  sufficient  to  supply  the 
wants  of  the  citizens,  is  not  obliged  to  receive  into  its  territo- 
ries a  company  of  fugitives  or  exiles.  Thus,  it  ought  even 
absolutely  to  r' ject  them,  if  they  are  infected  with  a  conta- 
gious disease.  Thus,  also,  it  has  a  right  to  send  them  else- 
where, if  it  has  post  cause  to  fear  that  they  inH  corrupt  the 
manners  of  the  atiaens,  that  they  will  create  religious  disturb- 
ances, or  occasion  any  other  disorder,  contraty  to  the  public 
safety.  In  a  word,  it  has  a  right,  and  is  even  obliged,  to 
follow,  in  this  respect,  the  suggestions  of  prudence.  But 
this  prudence  should  be  free  from  unnecessary  suspicion 
and  jealousy :  it  should  not  be  carried  so  far  as  to  refuse  a 
[  109  3  retreat  to  the  unfortuiiate,  for  slight  reasons,  and  on  ground- 
less and  frivolous  fears.  The  means  of  tempering  it  will  be, 
neyer  to  lose  sight  of  that  charity  and  conmiiseration  whicb 
are  due  to  the  unhappy.  We  must  not  suppress  these 
feelings  even  for  those  who  hare  fallen  into  misfortune 
through  their  own  fault.  For,  we  ought  to  hate  the  crime, 
hwt  lore  the  man,  since  all  mankind  ought  to  love  each 
other. 

5  232.  A  If  an  exiled  or  banished  man  has  been  driven  from  his 
nation  flu-  country  for  any  crime,  it  does  not  belong  to  the  nation  in 
th*jrS*  which  he  has  taken  refuge  to  punish  him  for  that  fault  com- 
raX  elm-  mitted  in  a  foreign  country.  For,  nature  does  not  give  to 
mittod  oai  men  or  to  nations  any  right  to  inflict  punishment,  except  for 
of  itfl  teni.  their  own  defence  and  safetr  (§  169);  whence  it  follows  that 
toriM)  cannot  punish  any  hut  those  by  whom  we  have  been  in- 
jured. 

^2Z%  ©X-  But  this  very  reason  shows,  that,  although  the  ju-tice  of 
oepifoob  each  nation  ought  in  general  to  be  confined  to  the  puui^limcnt 
M  aM  ifto  crimes  committed  in  its  own  territories,  we  ought  to  except 
from  this  rule  those  villains,  who,  by  the  nature  and  habitual 
mankiad.  frequency  of  their  crimes,  violate  all  public  security,  and  de- 
clare tbonselves  the  enemies  of  the  human  race.  Poisoners, 
assassins,  and  incendiaries  by  profession,  may  be  extenninated 
wherever  they  are  seized;  for  they  attack  and  injure  all 
nations  by  trampling  under  foot  the  foundations  of  their  com- 
mon safety.  Thus,  pirates  are  sent  to  the  gibbet  by  the  first 
into  "whose  hands  they  fall,  if  tlie  sovereign  of  the  country 
where  crimes  of  that  nature  have  been  committed,  reclaims 
the  perpetrators  of  them,  in  order  to  brin^  them  to  punish- 
men,  they  ought  to  be  surrendered  to  hmi,  as  being  the 
person  who  is  principally  interested  in  punishing  them 
m  an  exemplary  manner.  And  as  it  is  proper  to  have 
criminals  regularly  convicted  by  a  trial  in  due  fonn  of  law, 
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this  IB  a  Beoond  maon  for  deliyerm^  up  male&etors  of  book  l 
that  class  to  the  states  where  their  enmes  liave  been  eom- 
mitfcecLi 


CHAP.  XX. 

OP  PUBLIC,  COMMON,  AND  PRIVATE  PROPBRTT.  «  gg-*^^'  ^uu 

LET  ufi  now  see  what  is  the  nature  of  the  different  things  $  234.  Wkn 

contained  in  the  country  poppf"^Re(l  by  a  nation,  and  endeavour  ti>o  Ronaw 

to  establisli  the  general  principles  of  the  hiw  by  which  they  ^ 

are  regulatefl.    This  subject  is  treated  by  civilians  under  the 

title  ds  renim  divittime.  There  are  things  which  in  tlicir  own 

nature  cannot  be  possessed :  there  are  others,  of  which  nobodpr 

claims  the  property,  and  which  remain  eommon,  as  in  their 

primitiTe  state,  when  a  nation  takes  possession  of  a  conntrj : 

the  Roman  lawyers  called  those  things  res  domnittnes,  thirigs 

common :  such  were,  with  them,  the  air,  the  running  water, 

the  sea,  the  fish,  and  wild  beasts. 

Everything  susceptible  of  property  is  conFilored  as  be- 2  235.  Af- 

longing  to  the  nation  that  possesses  the  country,  and  as  fonn-8'^^** 

inff  the  a;'f;rcfrat<}  mass  <ii  its  wealth.    But  the  nation  does  J 
^  ^^11^1         1  •        •    ,1  rt^^  nation,  and 

not  possesu  all  those  things  in  the  same  manner.  I  hose  not  divisiona. 
divided  between  particnlar  commnnities,  or  among  the  indi-  [  HQ  3 
Tidiuds  of  a  nation,  are  called  pMic  propcrtij.  Some  are 
reserved  for  the  necessities  of  the  state,  and  form  the  demesne 
of  the  crown,  or  of  the  republic :  others  remain  common  to 
all  the  citizens,  who  take  advantage  of  them,  each  according 
to  his  necessities,  or  accordhig  to  the  laws  which  regulate 
their  use;  and  these  are  called  cormnoyi  property.  There  ai'e 
others  that  belong  to  some  body  or  commiuiity,  termed  joint 
property,  res  univargitatLi ;  and  these  are,  with  respect  to  this 
body  in  particular,  what  the  public  property  is  with  respect 
to  the  whole  nation.  As  the  nation  may  be  considered  as  a 
g^t  commnnitj,  we  ma^  indifferently  give  the  name  of  0om> 
man  proper^  to  those  things  that  belimg  to  it  in  common,  in 

((12)  A  rli?tiT!ctioTi  has  n'nnll  j  VK'cn  9   Bam.  A   Cress.  446.     J  A  foreiprn 

tttki'U  betweeu  capital  offeuce^  and  mere  govertiuieot  has  no  right,  by  tho  Law 

niideniQMioii^  wd  for  one  atoto  to  «!•  «f  N«tioiii»  to  demand  of  ilio  govoni. 

low  the  taking  and  removing  nn  offen-  ment  of  the  United  Bfatos  a  surronder 

der  of  the  funaer  class  bock  into  the  of  a  citixeo  or  fubject  of  mch  fortlgii 

eooBtry  when  tlio  oflkmoe  waa  eon-  goremment,  wbo1uw«oiiiiiiitted»Miiiie 

mitted,  in  order  to  take  bis  trial  in  the  in  his  own  oontttrj.    Sudl  %  i|g]it  ou 

latlor,  liut  not  po  in  cn?o  of  mi^ilcmf'nn-  only  exist  by  treaty.    Comm.  v.  Dtn^rm^ 

on.    But  i<uuietiiiieei,  ad  upuu  a  citsrge  10  Scrg.  4  llaw.  125  ;  Com  0/  JJo*  Santoa^ 

of  poijaiy,  a  foreign  eonntiy  will  aUow  2  Brocken.  Rep.  49S.    Tlio  Cbee  0/ 

the  rctnovnl  of  nn  olTi'mlor  even  in  case  Robinx,  Ccc'r  \\q\>.        was  udev  fho 

of  a  misdemeanor.  Qtt  Ex  parte  Scott,  treaty  with  Qreat  liritaiai] 
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BOOK  h  such  a  manner  that  all  the  citizens  may  make  use  of  tliem, 
CHAP,  ».  those  that  are  possessed  in  the  same  manner  by  a  body 

or  oommunity :  the  same  rules  hold  good  with  respect  to  bothl 
finally,  the  property  poflsesBed  by  indiyiduala  18  termed  pn-^ 
ffOteproperty^  res  stnguhrem. 
I  isa.  Two    When  a  nation  in  a  body  takes  possession  of  a  coimtiyy 
ways  of  ao-  every  thinr;  that  is  not  divided  among  its  membem  renulllS 
^"mi°*      comnioTi  to  the  whole  nation.  r\r\<\  i;?  called  'pnhUc  'property, 
p^opro-  rjijj^j.^      ^  second  way  whereby  a  nation,  and,  in  general, 
every -community,  may  acquire  possessions,  viz.  by  the  will 
of  whosoever  thinks  proper  to  convey  to  it,  under  any  title 
whatsoever,  the  domain  or  property  of  what  he  possesses. 
I SS7.  Th«    As  soon  as  the  nation  commits  the  rans  of  government  to 
rerenaM  of  the  hsikds  of  a  prince,  it  is  considered  as  committing  to  him, 
^^w!rt"°  at  the  same  time,  the  means  of  governing.   Since,  tncrefore, 
aaimUy^^^^  income  of  the  public  property,  of  the  domain  of  the 
the  sovc!-    State,  is  destined  for  the  expenses  of  government,  it  is  natn- 
reign'idia-  rnlly  at  the  prince's  disposal,  and  ought  alway?  tn  ho  consi- 
P****^        (iered  in  this  light,  unless  the  nation  has,  in  express  terms, 
excepted  it  in  cualerring  the  supreme  authority,  and  has  pro- 
vided in  some  other  manner  for  its  disposal,  and  for  the  ne- 
cessary expenses  of  the  state,  and  the  support  of  the  prince's 
person  an  d  household.   Whenever,  therefore,  the  prince  is 
purely  and  simply  invested  with  the  sovereign  authority,  it 
includes  a  full  discretional  power  to  dispose-  of  the  public  re- 
venues.   The  dntv  of  the  sovereijrn.  indeed,  obliges  him  to 
•   apply  those  revenues  only  to  the  necessities  of  the  state;  but 
he  alone  is  to  determine  the  proper  application  of  them,  and 
is  not  accountable  for  them  to  any  person. 
1  238.  Th«     The  nation  may  invest  the  superior  with  the  sole  use  of  i  a 
natioB  nay  common  possessions,  and  thus  add  them  to  the  domain  of  tha 
grant  him   g^^^^  propcrtv  of  thoffi  to  him.  Bat 

the  use  and  .1.  •        S^i  a  •  /• 

property  of        ccssion  of  the  use  or  property  requires  an  express  act  of 

111  eoBiBoa  the  proprietor,  which  is  the  nation.  It  is  difficult  to  found  it 
on  a  tacit  consent,  because  fear  too  often  hinders  the  subjects 
from  protesting  against  the  unjust  encroachments  of  the 


sovereign. 


1 238.  or      The  people  may  even  allow  the  superior  the  domain  of  the 
•nowUm   things  they  j^>osses3  in  common,  and  reserve  to  themselves  the 
J^^jJJJ^  use  of  them  in  the  whole  or  in  part.    Thus,  the  domain  of  a 
to  itoe^' the  "ver,  foriustauce,  may  be  ceded  to  the  prince,  while  the  people 
«M  of  tiwm.  reserve  to  themselves  the  use  of  it  for  navigation,  fishing,  the 
[  111  ]  watering  of  cattle,  &c.    They  may  also  allow  the  ;  i  ir  ce  the 
sole  right  of  fi-ihing,  &o.,  in  that  river.    In  a  word,  the  peo- 
ple m  ly  cefle  to  the  superior  whatever  right  they  please  over 
the  common  possessions  of  the  nation;  but  all  those  particu- 
lar rights  rights  do  not  naturally,  and  of  themselves,  tiow  from 
the  sovereignty. 

a  240.         If  the  income  of  the  public  property,  or  of  the  domain,  H 

not  sufficient  for  the  public  wants,  the  state  supplies  the  de- 
I8S 
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ficiencj  by  taxes.    These  ought  to  b©  regulated  in  such  a   iopk  «. 
manner,  that  all  the  dtirais  may  pay  ^eir  quota  in  propor-  .S^ElHl 
tion  to  their  abiHties,  and  the  adfantages  ihej  reap  from  the 

society.  AU  the  members  of  ciTil  society  being  equally 
obliged  to  contribute,  according  to  their  abilities,  to  its  ad- 
vantage and  safety,  they  cannot  refuse  to  furnish  the  suhsi- 
'lies  necessary  to  its  preservation,  when  thej  are  demanded 
by  lawful  anthority. 

Many  nations  have  been  unwilling  to  coininit  to  the  prince  g  241.  The 
a  trust  of  so  delicate  a  nature,  or  to  grant  him  a  power  that  nay 
he  majao  eaeilyakue.   In  estabU&ing  a  doma&i  for  the[^^'^^^ 
support  of  the  sovereign  and  the  ordinary  expenses  of  the^^^f^jg^ 
state,  they  have  reserved  to  themselvM  tlie  right  of  providing,  ] 
by  themselTCS  or  their  representatives,  for  extraordinary 
wants,  in  imposing  taxes  payable  by  all  the  inhabitants.  In 
England,  the  king  lays  the  necessities  of  the  state  before  the 
parliament ;  that  body,  composed  of  the  representatives  of 
the  nation,  deliberates,  and,  with  the  concurrence  of  the  king, 
determines  the  sum  to  be  raised,  and  the  manner  of  raising 
it.  (63)   And  of  liie  use  &e  king  makes  of  iSb»  money  thus 
raised^  that  same  body  obliges  him  to  render  it  a&  account. 

In  other  states,  where  the  sovereign  possesses  the  full  andfiu.  or 
absolute  authority,  it  is  he  alone  tl  it  imposes  taxes,  regulates  tho  envc- 
the  manner  of  raising  them,  and  makes  use  of  them  as  he  ">iB^who 
thinks  proper,  without  giving  an  account  to  anybody.  The|^ 
French  kino^  at  present  enjoys  this  authority,  (64)  with  the 
simple  formality  of  causing  his  edicts  to  be  registered  by  the  . 
parliament;  and  that  body  has  a  ri^ht  to  make  humble  re- 
monstrances, if  it  sees  any  inconTenieneee  attending  the  im- 
position ordered  by  the  prinee: — a  irise  establishment  for 
causing  truth,  and  the  cries  of  the  people,  to  reach  the  ears 
of  the  sovereign,  and  for  setting  some  bounds  to  his  eztravi^ 
gance,  or  to  the  avidity  of  the  ministero  and  penons  con- 
cerned in  the  revenue.* 

(63)  All  monetf  bills,  imporisg  a  tax,  dis.  Bat  Pslir,  Owmt  d*  LAr%  Tigor- 

tnn^t  originate  in  and  ho  pn«.«rtl  l.y  tlio  ousfly  opposed  the  njeRFnrp,  "cnntrae- 

BoQse  of  Commona,  and  afterwards  taqne  nobilinm  mana,  ex  oonrenta  dlj- 

mbiBitted  to  tiis  Icvdi  and      king  tar  oedil^  wmw  tool  pmtai  pttrtMii  afudf 

Aatr  SMtotiiOPf  Won  UMlf  «W  boeome  et  virtut^  a  mnjoriLufl  immunitatom, 

law.  Deque  passumm   affirmaaa  nobilitatis 

(64)  Thin  htm,  of  courao,  when  Yattol  opprimenda  atque  qotis  roctigalibiui 
wroto,  and  before  the  Revolntton.  Teztads  «b  oo  adtlu  kdtiitm  fieri ;  Mu- 

*  T'lij   groat  nttcntion    cannot   bo  ro?  opprimere  non  esse  tanti,  ut  gmri- 

osed  in  watching  the  imposition  of  ori  serritate  rempoblicam  implioari  st- 

tazee«  which,  once  introdnoed,  not  only  nut   Bex,  porieolo  pennotae,  ab  e* 

continue,  but  are  po  easily  iniilti]  rii-il. —  cogitaliono   Jesistit.     Pi'trum  nobilcs, 

Alpbon<*o  VIII.  kin;;  of  Caatili*,  be-  consilio  commnnicato,  qaotanuis  conri- 

sieging  a  citj  belorigiug  to  the  Moors  vio  exdpere  deererenint,  ipstim  et  pos- 

(Concham  orbem  in  Odtiberis),  and  tenN^ — nivmte  operaa  ntereeden,  nk 

being  in  wint  of  money,  applie<l  to  tho  gcatoo  bonsp  posti^ritnti  mnnumpnfum, 

■tates  of  his  kingdom  for  permission  to  documentumque  no  quaris  occaaione 

SmpoBOy  on  orvry  flr««  inhnbitMit,  »  JiitUbortntbiiiiiaiBiiipRliwitiir.*'  Ma> 

e^totion-tax  «f       fold«B  ukamva-  uiiri. 
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BOOK  I.  The  prince  who  is  invested  with  tlie  power  of  taxing  his 
OBAP.  XX.  pgjopig  ought  by  uo  ineaiis  to  consider  the  money  thus  raised 


{  343.  Da-  as  his  own  property.    He  ought  never  to  lose  sight  of  the  end 
liM  «nb«       whieh  this  power  was  granted  him :  the  nation  was  willing 
rsTOMt^^  to  enable  blm  to  proiide^  as  it  should  seem  best  to  his  wisdom^ 
la^gT     fSor  the  neoessities  of  the  state.   If  he  diverts  this  money  to 
other  usee, — if  ho  consunes  it  in  idle  luxury,  to  gratify  his 
pleasures,  to  satiate  the  avarice  of  his  mistresses  and  favour- 
ites,— we  hesitate  not  to  dechire  to  tliose  sovereigns  who  are 
Still  capable  of  listening  to  the  voice  of  truth,  that  such  a  one 
is  not  less  guilty,  nay.  that  he  is  a  thousand  times  more  so, 
tkaii  a  private  person  who  makes  use  of  his  neighboms'  pro- 
perty to  gratify  his  insgdar  passions.    Injnstioe^  thoi^^h 
screened  from  punishment,  is  not  the  less  shsmefiil. 
1 144.  Emi-    Every  thing  in  the  political  society  ought  to  tend  to  the 
n^ntd  main  ^qq^  community ;  and,  since  e?en  the  persons  of  the 

Si>  wf»>^  citizens  are  subject  to  this  rule,  their  property  cannot  be  ex- 
Mign^*  cepted.  The  state  could  not  subsist,  or  constantly  administer 
the  public  affairs  in  the  most  advantageous  TTinnnor,  if  it  had 
not  a  power  to  dispose  occasionally  of  all  kinds  <jf  property 
subject  to  its  authority.  It  is  even  to  be  presumed,  that,  when 
the  nation  takes  possession  of  a  country,  the  property  of  cer- 
tain things  is  given  up  to  the  indindnals  only  with  this  reserve. 
The  right  which  belongs  to  the  society,  or  to  the  soyereign,  of 
disposing,  in  case  of  neoessitj,  and  for  the  public  safety,  of  all 
tiM  wealth  contained  in  the  state,  is  called  the  eminetU  domain. 
It  is  e^ndent  th:\t  this  right  is,  in  certain  cn?^s.  necessary  to 
him  who  governs,  and  consequently  is  a  pai't  of  the  empire,  or 
sovereign  power,  and  ought  to  be  placed  in  the  number  of  the 
prerogatives  of  majesty  (§  45).  When,  therefore,  the  people 
confer  the  empire  on  any  one,  they  at  the  same  time  invest 
him  with  the  eminent  dommn,  unless  it  be  ezpresslT  reserved. 
Every  prince,  who  is  truly  sovereign,  is  invested  with  this  right 
when  the  nation  has  not  excepted  it, — however  limited  nis 
authority  may  be  in  other  respects. 

If  the  sovereign  disposes  of  jpuhlic  property  m  virtue  of 
his  eminent  domain,  the  alienation  is  valid,  as  having  been  made 
with  sufficient  powers. 

When,  in  a  case  of  necessity,  he  disposes  in  like  manner  of 
the  possessions  of  a  community,  or  an  individual,  the  aliena- 
tion will,  for  the  same  reason,  be  valid.  But  justice  requires 
that  this  community,  or  this  individual,  be  indemnified  at  the 
public  charge :  and  if  the  treasury  is  not  able  to  bear  the 
expense,  all  the  citizens  are  obliged  to  contribute  to  it;  for, 
the  burdens  of  the  state  ought  to  be  supported  equally,  or  in 
£  113  ]  a  just  proportion.  The  same  rules  are  applicable  to  this  case 
as  to  the  loss  of  merchandise  thrown  overboard  to  save  the 
vessel. 

J  245.  Go-     Besides  the  eminent  domain^  the  sovereignty  gives  a  right 
T«mment  of  of  another  nature  over  all  public,  common,  and  private  pro- 
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perty, — that  is,  the  empire,  or  the  right  of  oommaiid  in  til    book  i. 

places  of  the  country  belonging  to  the  nation.    The  supreme— "^^-'^ 
power  extends  to  every  thing  that  passes  in  the  state,  wher- P'^^^® 
ever  it  is  transacted;  and,  consequently,  the  sovereign  com-^**^* 
mantis  in  all  public  places,  on  rivers,  on  highways,  in  deserts, 
&c.    Every  thing  that  happens  there  is  subject  to  Im  au- 
thority. 

Li  Turtne  of  the  same  authority^,  the  sovereign  may  makefSM. 
laws  to  regulate  the  manner  in  which  common  property  is  to  •ap«Tior 
be  used, — as  well  the  property  of  the  nation  at  large,  as  that 
of  distinct  bodies  or  corporations.    He  cannot,  indeed,  take^^^^^ 

away  tli^ir  right  from  those  who  have  a  Rbnre  in  tlmt  property:  the  nyo  of 
but  the  care  he  ought  to  take  of  the  public  repose,  and  of  the  thingi  pof- 
common  advantage  of  the  citizens,  gives  him  doubtless  a  rie^ht 
to  establish  laws  tending  to  this  end,  and,  consequently,  tu ' 
res^ulate  the  manner  in  which  things  possessed  in  common  are 
to  be  enjo)  id.  This  afiiur  might  give  room  for  abnseSi  and 
excite  ctisturbanees,  which  it  is  important  to  the  state  to  pre- 
vent, and  a^inst  which  the  prince  is  obliged  to  take  just 
measures.  Thus,  the  sovereign  may  establish  wise  laws  with 
respect  to  hunting  and  fishing, — forbid  them  in  the  seasons  of 
propagation, — prohibit  the  use  of  certain  nets,  and  of  every 
destructive  methoii,  t\;c.  But,  as  it  is  only  in  the  character 
of  the  common  father,  governor,  and  guardian  of  his  people, 
that  the  sovereign  has  a  right  to  make  those  laws,  he  ought 
never  to  lose  sight  of  the  ends  which  he  is  called  imon  to  ac- 
complish by  enacting  them ;  and  if,  upon  those  snbjectSy  he 
makes  any  regulations  with  any  other  view  than  that  of  the 
public  weiifar^  he  abases  his  power. 

A  corporation,  as  well  as  every  other  proprietor,  has  a  ^  eir.  AHen- 
rigbt  to  alionritc  anrl  mortu^ige  its  property:  hut  the  present  ^^'ion  of  the 
members  oufjht  never  to  lose  sicht  of  the  destination  of  that  P"*^*'*^' 
joint  property,  nor  dispose  of  it  otherwise  than  for  the  ad-  tiML*~**" 
vantage  of  the  body,  or  in  cases  of  necessity.    If  they  alien- 
ate it  with  any  other  view,  they  abuse  their  power,  and  traQ»- 
sress  against  the  dnty  they  own  to  their  own  corporation  and 
tneir  posterity;  and  tiie  prince^  in  quality  of  common  &ther, 
has  a  right  to  oppose  the  measure.   Besiaesi  the  interest  of 
the  state  requires  that  the  property  of  corporations  bo  not 
squandered  away which  gives  the  prince  intrusted  with 
the  care  of  watching  over  the  public  safety,  a  new  right  to 
prevent  the  alienation  of  such  property.     It  is  then  very 
proper  to  ordain  in  a  state,  that  the  alienation  of  the  pro- 
perty of  corporations  should  be  invalid,  without  tiie  consent 
of  the  superior  powers.  And  indeed  the  dvil  law,  in  this 
respect,  gives  to  corporalionB  the  rights  of  minors.   But  this 
is  strictly  no  more  than  a  civil  law;  and  the  opinion  of  those 
who  make  the  law  of  nature  alone  a  sufficient  authority  to 

taJce  firom  a  corporation  the  power  of  alienating  theur  pro- 
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aoos  t.  perty  without  tho  consent  of  the  soyereign,  appears  to 
€HAp«  XX,  ^  Y^i^  q£  foundation,  and  conti*arj  to  the  notion  of  pro- 
perty. A  corporation,  it  is  true,  may  havo  rcreivcd  pro- 
perty, cither  from  their  predecessors  or  from  any  other  per- 
sons, with  a  clause  that  disables  them  from  alienating  it :  but 
in  this  case  they  have  only  the  perpetual  use  of  it,  not  the 
entire  and  free  property.  K  any  of  their  property  was 
solely  given  for  the  preaervatioii  of  the  body,  it  is  evident 
that  the  oorporation  has  not  a  right  to  alienate  it»  ezoept  in 
a  ease  of  extreme  necessity 4md  whatever  property  they 
may  have  reoeived  from  the  sovereign  is  presumed  to  be 
that  nature. 

|t4B.  Uae     All  the  members  of  a  corporation  have  an  equal  right  to 
^jiu!!'u*"       ^®         common  property.   But,  respcctmg  ilie  manner 
of  enjoying  it,  the  body  of  the  corporation  may  make  such 
regulaUuua  ad  they  think  proper,  provided  that  thobc  regula- 
tions be  not  inoonsiBtent  with  that  equality  whieh  ought  to 
be  preserved  in  a  oomnranion  of  property.   Thus,  a  corpo- 
ration may  determine  the  use  of  a  common  forest  or  pastors^ 
either  allowing  it  to  all  the  members  aooording  to  their  wants 
or  allotting  to  each  an  equal  share;  but  they  liave  not  a 
right  to  exclude  any  one  of  the  nnmher,  or  to  make  a  distino* 
tion  to  his  disadvantage,  by  assigning  him  a  less  share  tbaa 
that  of  the  others. 
i  249.  How    All  the  members  of  a  body  having  an  equal  right  to  its 
•MhnMn-  common  property,  each  individual  ought  80  to  manage  in 
jo'^  iV^  ^  taking  advantage  of  it,  as  not  in  any  wise  to  imnre  the  com- 
monnse.  AiMMirding  to  this  nde,  an  individnal  is  not  per- 
mitted to  oonstraot  upon  any  river  that  is  ]>ablio  propei^f 
any  work  capable  of  rendeiing  it  less  convenient  for  the  use 
of  every  one  else,  as,  erecting  mills,  making  a  trench  to  turn 
the  water  upon  his  own  lands,  &c.    If  he  attempts  it,  he  ar- 
rogates to  himself  a  private  right,  dero|^tory  to  the  common 
rifht  of  the  public. 
I SBO.  Bi^t    The  right  of  cmticipation  {ju9  prmmtionis)  ought  to  be 
H  ^^"h^  iaithfullj  observed  in  the  use  of  oommon  thingp  i&eh  ean> 
OM  of  iu        ^  used  by  several  persons  at  the  same  time.  This  name 
is  given  to  the  right  which  the  first  comer  acquures  to  the  use 
of  things  of  this  nature.  For  instance^  if  I  am  actually 
drawing  water  from  a  common  or  public  well,  another  who 
comes  after  me  cannot  drive  me  away  to  draw  out  of  it  him- 
self :  and  he  ought  to  wait  till  I  have  done.    For,  I  make 
use  of  my  right  in-  drawing  that  water,  and  noborly  can  difi- 
tui'b  me :  a  second,  who  has  an  equal  right,  cannot  assert  it 
to  the  prejudice  of  mine ;  to  stop  me  bv  ms  amval  would  be 
arrogattnf  to  himself  a  better  ri|;ht  than  he  allows  me,  and 
thereby  violating  the  kw  of  equahty. 
I IBL  The    ^he  same  rue  ought  to  be  observed  in  regard  to  those 
MBt  light  common  things  which  are  consumed  in  using  them.  Thej 
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belong  to  the  person  who  first  takes  possession  of  them  with  »<k»k  m. 

the  iuteiitioii  of  applying  them  to  his  owu  use :  and  a  bccond,  '—^ 

who  oomes  after,  has  no  right  to  take  them  from  him.   I  re- in  M^thw 
pair  to  a  common  forest,  and  begin  to  fell  a  tree :  yon  oome"^ 
m  afterwards,  and  would  wish  to  have  the  same  tree :  you 
eannot  take  it  from  me :  for  this  would  be  arrogating  to  your- 
self a  right .  superior  to  mine,  whereas  our  rights  are  equal.  [  115  3 
The  rule  in  this  case  is  the  same  as  that  which  the  hiw  of 
nature  prescribes  in  the  use  of  the  productions  of  the  earth 
before  the  introduction  ot  property. 

The  expenses  necessary  for  the  preservation  or  reparation  1 253.  Fit- 
of  the  things  that  belong  to  the  public,  or  to  a  community,  Mfmtton 
ought  to  be  equally  borne  by  all  who  have  a  share  in  them,  ^^^^^^ 
whether  the  neeessary  sums  be  drawn  from  the  common  ^^^^g™^ 
coffer,  or  that  eaoh  individual  contribntes  his  quota.  The 
nation,  the  corporation,  and,  in  general,  every  collective  body, 
may  also  establish  extraordinary  taxes,  imposts,  or  :nmual 
contrilnitions,  to  defray  these  expenses, — provided  there  be 
BO  oppressive  exaction  in  the  case,  and  that  the  money  so 
levied  be  faithfully  applied  to  the  use  for  which  it  was  raised. 
To  this  end,  also,  as  we  have  before  observed  (§  103),  toll- 
unties  are  lawfully  established.    Highways,  bridges,  and 
causeways  are  thin|^  of  a  public  nature,  from  which  all  who 
pass  over  them  derive  advantage :  it  is  therefore  jost  that  all 
those  pasengers  should  contribute  to  their  support. 

We  shall  see  presently  that  the  sovereign  ought  to  provide  $  253.  Duty 

<br  the  preservation  of  the  public  property,    lie  is  no  less      right  of 

obliged,  as  the  conductor  of  the  whole  nation,  to  ^vatch  over*^*^^., 

r  .1  ^      e  •         T    •     1.   reign  iBlUi 

the  preservation  or  the  property  oi  a  corporation,    it  is  the^g^pi^ 

interest  of  the  state  at  larse  that  a  corporation  should  not 
fall  into  indigence  by  the  ill  conduct  of  its  members  for  the 
time  being.  And,  as  every  obligation  generates  the  corre- 
spondent right  which  is  necessary  to  discharge  it,  the  sove* 
rei^n  had  here  a  right  to  oblige  the  corporation  to  conform  to 
their  duty.  If,  therefore,  he  perceives,  for  instance,  that 
they  suffer  their  necessary  buildings  to  fall  to  ruin,  or  that 
they  destroy  their  forests,  he  has  a  right  to  prescribe  what 
they  ought  to  do,  and  to  put  his  orders  in  force. 

We  have  but  a  few  words  to  say  with  respect  to  private g2M.  Pri- 
property :  every  proprietor  has  a  right  to  mue  what  use  be][*Jf>*^- 
pleases  of  bis  own  substance^  and  to  dispose  of  it  as  he**^' 
pleases,  when  the  rights  of  a  third  person  are  not  involved 
in  the  business.    The  sovereign,  however,  as  the  father  of 
his  people,  may  and  ought  to  set  bounds  to  a  prodigal,  and 
to  prevent  his  running  to  ruin,  especially  if  this  prodigal  be 
the  father  of  a  family.  (65)   But  he  must  take  care  not  to 

(65)  la  Oreat  Britain  no  auch  right   person,  or  defraads  a  person  who  haa 

of  inttftfcroncc  exi?t«,  and  a  perfon  may  rn«urefl  against  fire.  Co.  Lit.  2'>\\  Sn- 
lajr  wa«t«  or  even  burn  hia  own  property,    vHWa  case,  For.  6,  3  Tbumaa  Cu.  Lik 

]i«  fluraby  «iMiuif «n  »  third  MS, «.  (fli).«-C. 
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BOOK  T.  extend  this  ri^ht  of  inspection  80  far  as  to  lay  a  reetramt  on 
CHAP.  XX.  jjjg  subjects  in  the  administration  of  their  affairs — which 


would  be  no  less  injurious  to  the  tnie  welfare  of  tlic  ?t;ite 
than  to  the  just  liberty  of  the  citizen^.    The  particulAra  of 
this  subject  belong  to  public  law  and  |Kilitics. 
1 255.  The     It  must  also  be  observed,  that  individuals  are  not  so  per- 
JJ'aJ'jJfv^t  ^^^^y  economy  or  government  of  their  affairs  ad 

h  Z  n^L  ^  ^  aabject  to  the  laws  and  re^atioiui  of  pofiee  made 
tiMii«f  po.  hy  the  sovereigii.  For  instanoe,  if  Tmeyarde  are  nmltiplied 
Um»  to  too  great  an  extent  in  a  country  whicn  is  in  want  of  com^ 
the  sovereign  may  forbid  the  planting  of  the  vine  in  fields 
proper  for  tillage ;  for  here  thejpublic  welfare  and  the  safety 
of  the  state  are  concerned.  When  a  rea«?on  of  ^iich  import- 
ance rerj^uires  it,  the  sovereign  or  the  magistrate  may  oblige 
[  116  3  ®^  individual  to  sell  all  the  provisions  in  his  possession  above 
what  are  necessary  for  the  subsistence  of  liis  family,  and  may 
fix  the  price  he  shall  receive  for  them.  (OGj  The  public  au- 
thority may  and  ought  to  hinder  monopolieey  and  eappresi 
all  practices  tending  to  raise  the  price  of  prorisions^^  which 
practices  the  Romans  appHed  the  ezpreeaions  annonam  m- 
cenderey  eomprimere^  vexare, 
§  ?5f^  Tn.  Every  man  may  naturally  choose  the  person  to  whom  ha 
h«ntAiio«0.  -would  leave  hh  property  after  his  death,  as  long  as  his  ricrht 
is  not  limited  by  some  indispensable  obligation — as,  for  in- 
stance, that  of  providing  for  the  subsistence  of  his  children.  (C7) 
The  children  also  have  natuially  a  right  to  inherit  their  fa- 
ther's property  in  e<^ual  proportions.  But  this  is  no  reason 
why  particular  laws  mav  not  he  established  in  a  state,  with 
re^ud  to  testaments  and  inheritanoea — a  respect  bein.,  how- 
CTeTi  paid  to  the  essential  laws  of  nature.  Thus,  by  a  rule 
established  in  many  places  with  a  view  to  support  noble  fami- 
lies, the  eldest  son  is,  of  right,  his  father's  principal  heir. 
Lands  perpetually  appropriated  to  the  eldest  male  heir  of  a 
family,  belong  to  liim  by  virtue  of  another  right,  which  has 
its  source  in  the  will  of  the  person  -who,  being  sole  owner  of 
those  lauds,  has  bequeathed  them  in  that  manner. 

(M)  In  GtMt  BritilB  ao  mbh  ialer-  (Vt)  fii  HndudapMMitluki  aa 

fercnco  noTv  take?  place,  Ihcu^li  f  irmerly  late  rigfct  to  doviso  or  bequeath  All  hif 

it  was  «zerouiod.    8m  1  BIm,  Com.  property  to  a  itnoger  in  exdwioB  of 

S87.— a  UfoUUrra. 
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OV  THB  AUBNlXIOir   07  CTB  PUBUO  FB0FBET7,  OB  IHB 
DOHAZNy  AHD  THAT  OF  A  PABT  OF  THE  STATH. 

THE  nation,  being  the  sole  mistress  of  the  property  in  hcrj  W7.  Ih* 
possession,  may  dispose  of  it  as  she  thinks  proper,  and  may««*l<«M«y 
lawfully  alienate  or  mortgage  it.    This  right  is  a  necessary  ^^T^^ 
conao^Qflace  of  the  foil  ana  abaolato  domain:  the  ezeroiae ^^^^ 
of  it  18  restrained  by  the  law  of  nature  only  irith  respect  to 
proprietors  who  have  not  the  ose  of  reason  necessary  for  the 
management  of  their  affairs ;  which  is  not  the  case  with  a 
nation.    Those  who  think  otherwise,  cannot  allege  any  solid 
reason  for  their  opinion ;  and  it  would  follow  from  their  prin- 
ciples that  no  safe  contract  can  be  entered  into  with  any  na,- 
tion ; — a  conclusion  which  attacks  the  foundation  of  all  public 
treaties. 

But  it  ia  very  just  to  say,  thut  tiio  nation  ought  carefully  j  25s.  Du- 
tq  preserve  her  public  property ^to  make  a  proper  nse  oit|MorAu> 
it~not  to  dispose  of  it  without  good  reasons,  nor  to  i^enate 
or  mortgage  it  Irat  for  a  manifest  public  advantage^  or  in  ease'^"^ 
of  a  pressmg  necessity*   (This  is  an  evident  conseqnence  of 
the  duties  a  nation  owes  to  herself.    The  public  property 
is  extremely  useful  and  even  necessary  to  the  nation ;  and 
she  cannot  squander  it  improperly  without  injuring  herself, 
and  shamefully  neglecting  the  duty  of  self-preservation.  I 
speak  of  the  public  property,  strictly  so  called,  or  the  domain 
of  the  state.   Alienating  its  revenues  is  cutting  the  sinews  of 
government.   As  to  the  property  common  to  all  the  eitlsens^ 
uie  nation  does  an  injury  to  those  who  derive  advantage  from 
it,  if  she  alienates  it  without  neoessity,  or  withont  eoeent  [  IIT  J 
reasons.   She  has  a  right  to  do  this  as  proprietor  oi  wese 
possessions ;  but  ahe  ought  not  to  dispose  of  them  except  in 
a  manner  that  is  consistent  with  the  duties  which  the  body 
owes  to  its  members. 

The  same  duties  lie  on  the  prince,  the  director  of  the  na-g  259.  t>u- 
tion:  he  ought  to  watch  over  the  preservation  and  prudent  ol 
management  of  the  public  property — to  stop  and  prevent^™*** 
all  waste  of  it — and  not  suHer  it  to  be  applied  to  improper 
uses. 

The  prinoe,  or  the  soperior  of  the  society,  whatever  he  is,  f  S60.  lu 
being  naturally  no  more  than  the  administrator^  and  not  the  ' 
propriet(Hr  of  the  state,  his  authority,  as  sovereign  or  head  of  J^^* 
the  nation,  does  not  of  itself  give  him  a  right  to  alienate  orp^.  ^ 

mortgage  the  public  property.  The  general  nilc  then  is,  that 
the  superior  cannot  dispose  of  the  public  property,  as  to  its 
substance — the  right  to  do  this  being  reserved  to  the  proprietor 

alone,  since  proprietorship  is  defined  to  be  the  right  to  dispose 
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300K  1.    of  a  tiling  8uV8tuntiall3\    Tf  the  superior  exceeds  his  powe  rs 
cuAP.  xxj.  yf[i]^  respect  to  this  property,  tUe  aUeiiatioa  he  makes  of  it 
will  be  invalid,  and  may  at  any  time  be  revoked  by  Iub  suo- 
eessor,  or  by  the  nation.   This  b  the  law  generally  received 
in  France ;  and  it  was  ii])()q  thia  principle  that  the  duke  of 
Solly*  advised  Henry  lY.  to  resume  the  possession  of  all  the 
domains  of  the  crown  alienated  by  his  predecessors. 
§261.  The     The  nation,  having  the  free  disposal  of  nil  the  property* 
'^•"wmY  '^^^^^'^S^'^S  257),  mny  r<>'ivf  v  her  i  i-l  t  to  the  sove- 

r^iioik  ^^'^^5         consequeui'y  confer  upua  him  liiai  of  alienating 
and  mortgaging  the  piihUu  property.    But  this  rin:ht  not  being 
necessary  to  the  conductor  of  the  tstate,  to  enable  iiim  to  ren- 
der the  people  happy  by  his  government— it  k  not  to  be  pre- 
somed  that  the  nation  have  given  it  to  him;  and,  if  they  have 
not  made  an  express  law  for  that  purpose,  we  are  to  conclude 
that  the  prince  is  not  invested  with  it,  unless  he  has  received 
foil,  anlimited,  and  absolute  authority, 
f  it. I.  RuW    The  rules  we  hnvp  just  established  relate  to  alienations  of 
^"  ^'i*  ^  public  property  in  favour  of  individuals.  The  question  assumes 
^.jj^        different  aspect  when  it  relates  to  alienations  made  by  one 
tr«atics  be-  nation  to  another  rf  it  riMjuires  other  principles  to  decide  it  in 
twten  na-   til©  diflerent  cases  that  may  present  themselves.    Let  ub  ea- 
tion  and    dcavour  to  give  a  general  theory  of  them. 
iMtioiu  ^  necessary  that  nations  should  be  able  to  treat  and 

contract  validly  with  each  other,  since  they  would  otherwise 
find  it  impossible  to  bring  their  affairs  to  an  issue,  or  to  obtain 
the  blessings  of  peace  with  any  degree  of  certainty.  Whence 
it  follows,  that,  when  a  nation  has  ceded  any  part  of  its  pro- 
perty to  fjnother,  the  cession  ought  to  be  deemed  valid  and 
[  118  3  irrevocable,  as  in  fact  it  is,  in  virtue  of  the  notion  of  pro- 
rty.  This  prineiple  eannot  l)e  .sliaken  by  any  fuinlamt-utal 
w  by  which  a  nation  might  pretend  to  dejiiive  themselves  of 
the  power  of  alienating  what  belongs  to  them :  for,  this  would 
be  depriving  themselves  of  all  power  to  form  contracts  with 
other  nations,  or  attempting  to  deceive  them.  A  nation  with 
such  a  law  ought  never  to  treat  concerning  its  property:  if  it 
is  obliged  to  it  by  necessity,  or  determined  to  do  it  for  its  own 
advantage,  the  moment  it  ]»roaehos  a  treaty  on  the  subject,  it 
renounces  its  fundamental  law.  It  is  seldom  disputed  that  an 
entire  nation  may  alienate  what  belongs  to  itself:  but  it 
asked,  whether  its  conductor,  its  sovercifrn,  has  this  power? 
The  question  may  be  determined  by  the  fundamental  laws. 
But)  if  the  Iftws  say  nothing  on  this  subject,  then  we  have 
recourse  to  our  second  principle,  vis. 

2.  If  the  nation  has  conferred  the  full  sovereignty  on  ita 
oonduotor-^if  it  has  intrusted  to  him  the  oarei  aiid«  without 

*  See  Im  Memoirs. 

t  Qttfld  dooMun  fegnomm  ia«Hin»  oonln  dlei  gentea  divino  pririlflgia 

fthtiia      ^^mper  revocabilia  dirantur,    opufl  foret    Lnbmix^  Ptmftt,  m 
id  rei^tu  unvatorum  inlelltgitur;  nam   Jur.  GtnL  DmUmtaL 
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reserve,  given  him  the  right,  of  trealiiif!;  and  contracting  with  book  i. 
other  states,  it  is  considered  having  itivested  him  with  all  c^ap.  xxi. 
the  powers  necessary  to  mnke  a  valid  contract.  The  prince 
is  then  the  organ  of  the  nation:  what  he  does  is  considered 
M  tbe  act  of  tne  nation  itself;  and,  thongh  he  is  not  the  owner 
of  the  public  property,  his  alienations  oiit  are  ▼atid,  as  being 
dnly  authorised. 

The  question  becomes  more  distinct,  when  it  relates,  not  to  §263.  Aiimi* 
the  alienation  of  some  parts  of  the  public  property,  but  to  ation  of  a 
the  dismembering  of  the  nation  or  state  itself — the  cession  ^^^^^^^ 
of  a  town  or  n  j^rovince  that  constitutes  a  part  of  it.  This 
(question,  however,  admits  of  a  sound  decision  on  the  same 
principles.  A  nation  ought  to  preserve  itself  (§  26) — it  ought 
to  preserve  all  its  members — it  cannot  abandon  them;  and  it 
is  under  an  engagement  to  support  them  in  their  rank  as  mem* 
hers  of  the  nation  (§  17).  It  has  not,  then,  a  right  to  traffic 
with  their  rank  and  liberty,  on  account  of  any  Mvantages  it 
may  expect  to  derive  from  such  a  negotiation.  They  have 
joined  the  society  for  the  purpose  of  l)ei  ng  members  of  it — 
they  submit  to  the  authority  of  the  state  fur  the  purpose  of 
promoting  in  con'^ort  their  common  welfare  and  safety,  and 
not  of  being  at  ith  di>j>osal,  like  u  farm  or  a  herd  of  cattle. 
But  the  nation  may  lawfully  a))andon  them  in  a  case  of  ex- 
treme necessity;  and  she  has  a  right  to  cut  them  oil'  from  the 
body,  if  the  public  safety  requires  it.  When,  therefore,  in 
such  a  case,  the  state  gives  up  a  town  or  a  province  to  a 
neighbour  or  to  a  powerful  enemjr,  the  cession  ought  to  remain 
Tslra  as  to  the  state,  since  she  had  a  right  to  make  it:  nor 
can  she  any  longer  lay  clsAm  to  the  toum  or  province  thus 
alienated,  since  she  has  relinquished  every  right  she  could 
have  over  it. 

But  the  province  or  town  thus  abandoned  and  dismembered  ^ 

from  the  state,  is  not  oblieed  to  receive  the  new  master  whom  v'T* 
,  ^'  -T^-  .ifxi    the  dismem- 

the  state  attempts  to  set  over  it.  lieing  separated  trom  the  ^^^^  party, 
sodety  of  which  it  was  a  member,  it  resumes  all  its  original 
rights  ;  and  if  it  be  capable  of  defending  its  liberty  against 
tbe  prince  who  would  subject  it  to  his  authority,  it  may  law- 
fully resist  him.  Francis  I.  having  engaged,  by  the  trea^  [  ] 
of  Madrid,  to  cede  the  duchy  of  Burgundy  to  the  emperor 
Charles  V.,  the  states  of  tbnt  province  deelnred,  "that,  hav- 
ing never  been  subject  but  to  the  crown  of  Friiiic'(\  they  would 
die  subject  to  it ;  and  that,  if  the  king  abandoned  them,  they 
would  take  up  arms,  and  endeavour  to  set  themselves  at  lib- 
erty, rather  than  pass  into  a  new  state  of  subjection."*  It 
is  true,  subjects  are  seldom  able  to  make  resistance  on  such 
occaidons ;  and,  in  general,  their  wisest  plan  will  be  to  submit 
to  their  new  master^  and  endeavour  to  obtain  ihe  best  tenns 
tfa^can. 

*  MMMigr'tHfatOij  of  £nuice,  toL  IL  tfS. 
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BOOK  J.       Has  the  prince,  or  the  superior  of  whatever  kiud,  a  power 
CHAP.  Txi.  to  dismember  the  state  ?    We  answer     we  Lave  done  with 
^  '2G5.      respect  to  the  domain : — ^if  the  fondamental  laws  forbid  ail 
Whedier    dismemberment  hj  the  sovereign,  be  cannot  do  it  without  the 
t)»>  pdnco  ooncnrrenoe  of  the  nation  or  its  representatiyes.   But,  if  the 
I  IS  power  laws  are  silent,  and  if  the  prince  has  received  a  full  and  al>« 
i«  itie^"*"  solnte  authority,  he  is  then  tlie  depositary  of  the  rights  of  the 
j4ate.        nation,  and  the  organ  by  which  it  declares  its  will.    The  na- 
tion ought  never  to  abandon  its  members  but  in  a  case  of 
necessity,  or  with  a  view  to  the  public  safety,  and  to  presorvt- 
Itself  from  total  ruin ;  and  the  prince  ou^lit  not  to  give  ihciu 
up  except  for  the  same  reasons.    But,  since  he  Las  received 
an  absolute  authority,  it  belongs  to  him  to  judge  of  the  neces- 
sity of  the  easoi  and  of  what  Sie  safety  of  the  state  requires. 

On  occasion  of  the  aboTe^mentionedtrea^  of  Madrid,  the 
prmcipal  persons  in  France,  assembled  at  Cognag  after  the 
king's  return,  unanimously  resolved,  that  his  authority  did 
not  extend  so  far  as  to  dismember  the  crown."*  The  treaty 
was  declared  void,  as  being  contrary  to  tbe  fundamental  law 
of  the  kingdom:  and,  indeed,  it  had  been  concluded  without 
suflitucnt  powers:  for,  as  the  laws  in  express  terms  refused  to 
the  king  the  power  of  dismembering  the  kingdom,  the  con- 
currence of  the  nation  was  necessary  for  that  purpose ;  and  it 
might  give  its  consent  by  the  medium  of  the  states-generaL 
CluurleB  y*  ought  not  to  haye  released  his  prisoner  before 
those  very  states  had  approved  the  treaty ;  or  rather,  making 
a  more  generous  use  of  his  victory,  he  should  have  imposed 
less  rigorous  conditions,  such  as  Francis  I.  would  have  been 
able  to  comply  witl^  and  such  as  ho  could  not,  wltlimit  dis- 
bonoui',  li;ivc  refused  to  perform.  But  now  that  there  are  no 
longer  any  meetings  of  the  states-general  in  France,  the  king 
remains  the  sole  organ  of  the  state,  with  respect  to  other 
powers  ;  these  latter  have  a  right  to  take  his  wQl  for  that  of 
all  France;  and  the  cessions  the  king  might  make  them 
would  remain  valid,  in  virtue  of  the  tacit  consent  by  which 
the  nation  has  vested  the  king  with  unlimited  powers  to  treaik 
with  them.  Were  it  otherwise,  no  solid  treaty  could  be  en- 
tered into  with  the  crown  of  France.  For  greater  security, 
t  120  3  howoYcr,  other  powers  have  oft(-n  required  that  their  treaties 
should  be  registered  in  the  parliament  of  Paris;  but  at  present 
even  this  formahty  seems  to  be  laid  aside. 

*  MaEeraj's  Hktoiy  of  Fnnoe,  toL  U.  p.  468. 
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CHAP.XXn. 
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WHEN  a  nation  takes  possession  of  a  country,  with  a  view  g  268.  A  xi- 
to  settle  there,  it  takes  possession  of  everj  tiling  included  in  ver  thftt 
ity  as  lands,  lakes,  rivers,  &c   Bat  it  maj  happen  that  the^^^** 
country  is  hounded  and  separated  from  another  by  a  river ;  in 
which  case^  it  is  asked,  to  whom  this  river  belongs.    It  is 
manifest,  from  the  principles  established  in  Chap.  XYUI.,  that 
it  oneht  to  belong  to  the  nation  who  first  took  possession  of 
it.    This  principle  cannot  be  denied ;  but  the  difficulty  is,  to 
make  the  application.    It  is  not  easy  to  determine  which  of 
the  two  ncif^libouriug  nations  was  the  first  to  take  possession 
of  a  river  that  separates  them.    For  the  decision  of  ?uch 
(questions,  the  rules  which  may  be  deduced  from  the  principles 
of  the  law  of  nations  are  as  follow : — 

1.  When  a  nation  takes  nossession  of  a  country  honnded 
1^  a  river,  she  is  considered  as  appropriating  to  herself  the 
nver  also :  for,  the  utility  of  a  river  is  too  great  to  admit  a 
supposition  that  the  nation  did  not  intend  to  reserve  it  to  her- 
self. Consequently,  the  nation  that  first  established  her  do- 
minion on  one  of  tlic  banks  of  the  river  is  considered  as  being 
the  first  possessor  of  all  that  part  of  the  river  which  bounds 
LtT  territory.  When  there  is  question  of  a  very  broad  river, 
this  presumption  admits  not  of  a  doubt,  so  far,  at  least,  as 
relates  to  a  part  of  the  river's  breads ;  and  the  strength  of 
the  presumption  increases  or  diminishes  in  an  mvene  ratio 
with  the  breadth  of  a  river;  for,  the  narrower  the  river  is, 
the  more  docs  the  safety  and  convenience  of  its  nse  require 
that  it  should  be  subject  entirely  to  the  empire  and  property 
of  that  nation.  (68) 

2.  If  that  nation  has  made  any  use  of  the  river,  as,  for 
navirratin;^  or  fishing,  it  is  presumed  with  the  greatest  cer- 
tainty that  she  has  resolved  to  appropriate  the  river  to  her 
own  use. 

8.  If,  of  two  nations  inhabiting  the  opposite  banks  of  the 
river,  neither  party  can  prove  that  they  themselves,  or  those 
whose  rights  they  inherit,  were  the  first  settlers  in  those 
tracts,  it  is  to  be  supposed  that  both  nations  came  there  at 

the  same  time,  since  neither  of  them  can  give  any  reason  for 
claiming  the  preference;  and  in  this  case  the  dominion  of 
each  will  extend  to  the  middle  ot  the  river.  (^) 

(S8)  At  regards  private  rights,  tib«r»   Dwg,  411.    |  Ptdm«f  T.  Bick$,  6  Jobm. 

ao  legal  prcsuiii;  ;i<<u  that  the  sml   Rep.  133.} 
of  a  nftv!_.ii,L  1 1 . .  r  1.  1  n-v  t.. '"he  own-      (T)  f '>  WUcAt,  Rep.  37  4,  37  9 ;  3  M»t$, 
«n  of  the  odjoiniDg  land?,  ex  ntraque    Rep.  147.] 
marU,  ««  otherwlM.   Jtw  ▼.  &»Uh,  S 
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BOOK  I.  4.  A  hnf^  (lutl  undiitputed  posse^^ion  establishes  the  right 
rwAH.  nxn.  iiatioiib,  ^GU^  Otherwise  there  could  be  do  peace,  no  stabi- 
lity between  tnem ;  aad  notarious  facts  must  be  admitted  to 
prove  the  posseesion.  Thus,  when  from  time  immemorial  a 
nation  has,  without  contradiction,  exereised  the  sovereignty 
[  121  ]  iipon  a  river  which  forms  her  boundary,  nobodv  can  dis- 
pute with  that  nation  the  sspreme  dominion  over  the  river  in 
question. 

5.  Fiiuiliy,  if  treaties  determine  any  thing  on  this  question^ 
they  muijt  be  obfierved.    To  decide  it  by  accurate  ana  express 
stipulations,  is  the  safest  mode ;  and  such  is,  iu  fact,  the  me- 
thod taken  by  most  powers  at  nresent. 
1 26r.  or     If  a  river  leaves  its  bed,  wnetiker  it  be  ^hned  up  or  takes 
the  bed  of  a  its  ooxurso  elsowhore,  ihe  bed  belongs  to  the  owner  of  the 
rdrio^u^  river;  for,  the  bed  is  a  part  of  the  river;  and  he  who  had 
«>rtekMii!».  appropriated  to  himself  the  whole,  had  necessarily  a]^ro- 
•ther  course  priatcd  to  hlmsclf  all  its  parts. 

i  ITS.  The  If  a  territory  which  terminateg  on  a  river  has  no  other 
Tight  of  al-  boundary  than  that  river,  it  is  one  of  those  territories  that 
luvk»ii.(fi)  ]jj^y^j  natural  or  uuletermiuate  bounds  (territoria  arcifnia), 
and  it  enjoys  the  ri^ht  of  alluvion;  that  is  to  say,  every  <^a- 
dual  increase  of  soil,  cvt^iy  addition  which  the  current  of  the 
river  ma^  malce  to  its  bsnk  on  that  side,  is  an  addition  to 
that  territory,  stands  in  the  same  predicament  with  it,  and 
belongs  to  the  same  owner.  For,  if  I  take  possession  of  a 
piece  of  land,  declaring  that  I  will  have  for  its  boundary  the 
river  which  washes  its  side, — or  If  it  is  given  to  me  upon 
that  footing, — I  thus  acquire,  beforehand,  the  right  of  allu- 
vion ;  and,  consequently,  I  alone  may  appropriate  to  myself 
whatever  additions  the  current  of  the  river  may  insensibly 
make  to  my  land  : — I  say  "  inumihly^*'  because  in  the  very 
nncommon  case  called  anvXtion^  when  the  vuiUnee  of  the 
stream  separates  a  considerable  part  from  one  piece  of  land 
and  joins  it  to  another,  but  in  snch  manner  that  it  can  still 
be  identified,  the  property  of  the  soil  so  removed  naturally 
continues  vested  in  its  former  owner.  The  civil  laws  have  thus 
provided  against  and  decided  this  ea.se,  when  it  liappens  be- 
tween individual  and  individual ;  they  ought  to  unite  equity  witli 
the  "Welfare  of  the  state,  and  the  care  nf  ]»r*n  eiiting  litigations. 

In  case  of  doubt,  every  territory  leiiuiuauii^  ou  a  river  is 
presumed  to  have  no  other  boundary  than  the  river  itself; 
because  nothing  is  more  natural  than  to  take  a  river  for  a 

(69)  As  to  what  is  a  sufficiently  long  178;  4  DowL  <k  Ry.  TOn  ;  3  Bam.  A 

an  1  un  li-'fiirl  e !  po^ij-f  flsion,  by  the  law  Crcs.  91,  S.  C;  5  Bing.  163,  169:  1 

of  France,  Jersey,  and    EuglasJ,  in  Tboama  Co.  Lit.  47,  in  note ;  Scolteg  ot» 

f«B«ral»  MM  BtmMt  t,  Pipoit,  Knappli  Aquatic  RiKbts;  Chitty's  Qcnend  Prac> 

Rep.  67.  tico,  199,  200.    {2  Johns.  Rep.  322:  :5 

(10)  Ai  to  Uio  tighU  of  ailuvion,  or  Mas».  Rtip.  52it ;  2  lIoH's  L.  Juuru.  307  | 

nutdm  dertUet  in  genenl,  a««  Tk*  King  6  Hall't  L.  Jonre.  1«  11 3 .  ] 
T.  Tariot^ugk,  1  Dow  Rep.  N«w  Series, 
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boundary,  when  a  settlement  is  made ;  and  wherever  there  la    n»>oif  r. 
a  doubt,  thnt  is  always  to  be  presumed  which  is  most  mUural 

lUld  most  {  r  '  'a^l*'. 

As  soon  as  ii  is  determined  that  a  river  constitutes  tlic  ^  og'.i.  Wbe- 
boundary  line  between  two  territories,  whether  it  remains  com-  ther  aiiu. 
moa  (o  the  inhabitants  on  each  side  of  its  banks,  or  whether 
each  shares  half  of  it,  or,  finally,  whether  it  belong  entirely  ^ 
to  one  of  them^  their  rights  with  respect  to  die  nver  are  intb«  right  to 
no  wise  changed  by  the  alluvion^  It,  therefore,  it  happens^  ftriTw. 
that,  by  a  natoral  effect  of  the  current,  one  of  the  two  terri- 
tories receives  an  increase,  wliilo  the  river  gradually  en- 
croaches on  the  opposite  bank,  the  river  still  remaiii?  the  na- 
tural boundary  of  the  two  territories,  and  notwithstanding 
the  progrea8ive  changes  in  its  course,  each  retains  over  it  the 
same  rights  which  it  possessed  before ;  so  that,  if,  for  instance, 
it  be  divided  in  the  middle  between  the  owners  of  the  oppo- 
site banks,  that  middle,  thoa|[h  it  dianges  its  place,  will  con- 
tinue to  be  the  fine  of  separation  between  the  two  neighbonrs. 
The  one  loses,  it  is  trae,  while  the  odier  gains ;  but  nature 
alone  produces  this  chance :  she  destroys  the  land  of  the  cme,  [  122  ] 
while  she  forms  new  land  for  the  other.    Tlic  case  cannot  be 
otherwise  determined,  since  they  have  taken  the  river  alone 
for  their  limits. 

But  if,  instead  of  a  gradual  and  progressive  change  of  its  |  270. 
bed,  the  river,  by  an  accident  merely  natural,  turns  entirely  What  i«  tb« 
out  of  its  course,  and  runs  into  one  of  the  two  neighbouring 
staAes,  the  bed  which  it  has  abandoned  becomes,  tiienoefor-  ^^^^'^^ 
ward,  thehr  hotmdary,  and  remains  the  property  of  the  for-b»d. 
mer  owner  of  the  river  ($  267) ;  the  river  itself  is,  as  it  were, 
annihilated  in  all  that  part,  while  it  is  reproduced  in  its  new 
bed,  and  there  belongs  only  to  the  state  in  which  it  flows. 

This  case  is  very  different  from  that  of  a  river  which 
changes  its  course  without  going  out  of  the  same  state.  The 
latter,  in  its  new  course,  continues  to  belong  to  its  former 
owner,  whether  that  o  ,\  uer  be  the  state,  or  any  individual  to 
whom  the  state  ha-  L'iveu  it;  because  rivers  belong  to  the 
public  in  whatever  part  of  the  country  they  flow*  Of  the 
oed  which  it  has  absndoned,  a  in<»etj  accrues  to  the  contigu- 
ous lands  on  each  side,  if  they  are  lands  that  have  natural 
boundaries,  with  the  right  of  alluvion.  That  bed  (notwith* 
standing  what  we  have  said  in  §  2G7)  is  no  longer  the  pro- 
perty 01  the  public,  because  of  the  right  of  alluvion  vested 
m  the  owner??  of  its  banks,  and  because  the  puhlic  held  pos- 
session of  the  bed  only  on  account  of  its  containing  a  river. 
But,  if  the  adjacent  Innds  have  not  natural  boundaries,  the 
public  still  retains  the  property  of  the  bed.  The  new  soil 
over  which  the  river  takes  its  course  is  lost  to  the  proprietor, 
because  all  the  rivers  in  the  country  belong  to  the  public. 

It  is  not  allowable  to  raise  any  works  on  the  bank  of  a^  271. 
river,  which  have  a  tendency  to  turn  its  course,  and  to  castworta 
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tooK  L  it  Upon  the  opposite  bank :  this  would  be  promotiiig  our  own 
CBAP.  xxn.  ii^vantagc  at  our  neighhoar's  ezpenae.  Each  can  only  secure 
twtdiug  to  himself,  and  lunder  the  current  from  undermining  and  carry- 
turn  ^«     ing  away  his  land.  (72) 

}sr3?^or, in        general,  no  person  ought  to  build  on  a  river,  any  more 
general,  '    than  clscwhero,  any  work  that  is  prejudicial  to  liip  ncigh- 
prejudicifti  hour's  rights.    If  a  river  belongs  to  one  nation,  and  another 
to  tho  nghtti  jjjj^jj  an  iiicoiitestihle  rijrbt  to  navi<rate  it,  the  former  cannot 
(78)^    erect  u]m>u  it  a  (hiin  or  a  mill  which  might  render  it  unfit  for 
navigation.    The  right  which  the  owners  of  the  river  pobsetis 
in  this  ease  is  only  that  of  a  limited  property  ;  and,  in  the 
exercise  of  it,  they  are  honnd  to  respect  the  rights  of  others, 
f  srs.  RqIm    But,  when  two  different  rights  to  the  same  thing  happen  to 
in  rciaUon  clash  with  cach  other,  it  is  not  always  easy  to  determine 
to  interfcr-  -^hich  ought  to  yield  to  the  other :  the  point  cannot  be  satis- 
factorilv  decided,  without  attentively  conaiderinu  tlie  nature 
of  the  rights,  and  their  origin.    For  example,  a  river  belong 
to  me,  but  you  have  a  right  to  fish  in  it :  and  the  question  is, 
whether  I  may  erect  mills  on  my  river,  whereby  the  fishery 
will  become  more  difficult  and  less  advantageous  ?    The  na- 
[  123  3  tore  of  our  rights  seems  to  determine  the  qaestion  in  the 
affirmative.   I,  as  proprietor,  hare  an  essential  right  over  the 
river  itself: — ^you  have  only  a  right  to  make  nse  of  it— « 
right  which  is  merely  accessory,  and  dependent  on  mine ;  you 
have  but  a  general  right  to  fish  as  you  can  in  my  river,  such 
as  you  happen  to  find  it,  and  in  whatever  state  I  may  think 
fit  to  possess  it.    I  do  not  deprive  you  of  your  right  by  erect- 
ing my  mills:  it  still  exi.<ts  in  the  general  vitw  of  it;  aiid, 
if  it  becomes  less  useful  to  you,  it  is  by  accident,  and  because 
it  is  dependent  on  the  exercise  of  mine.  (74) 

The  case  Is  different  with  respect  to  the  right  of  naviga- 
tion, of  which  we  have  spoken.  This  right  necessarily  sup- 
poses that  the  river  shall  remain  free  and  navigable,  and 
therefore  ezclades  every  work  that  will  entirely  intermpt  its 
navigation. 

The  antiquity  and  origin  of  the  riglits  serve,  no  less  tlian 
their  nature,  to  determine  the  question.    The  more  ancient 

(71)  Thig  principle  of  the  law  of  Is  the  cvrrenL  Smer.  Pagham,S3an, 
luUoiia  has  been  ably  disfiussed  aa  part  A  Cress.  355 ;  Hex  t.  Trafford,  1  Barn, 
of  thf  mnniripal  law  of  Scotland  and  <k  Ad>i!}t]i.  2  Man.  &.  Ry!.  1 
Kughuid  iu  MeuzkM  V.  BrtadalbaMf  Mooro  &,  Scult,  401 ;  8  Wing.  204,  (in 
8  Wilf.  k  BlMir,         and  mo  Th«  mm,) 

King  V.  Lord  Ynrlon-fujh,  1  Dow.  Rep.,  (73)  Sec  noto  72. 

New  Series,  179 ;  and  Wright  r.  UoW'  (74)  Bat  thu  doctrine  seems  ques* 

arif  1  Sin,  A  Sta.  190;  Rtx  v.  Traf-  tlonable.  8e»  l^rightt.Emaard^X  Sin. 

/oitl,  I  Barn.  A  Adolph.  .**74,  and  Chit-  A  Stu.  190  •  -mA  Mtmyn  v.  HiU,  3  Ban. 

t/e  Gonorni  Practice,  010.    {4  Dall.  A  Adolpli.  301;  Cliitt/s  General  Prac. 

Bep.  211;  \\\  xMa«s.  120,  i>07;  3  Bar.  k  191,  192.    Ivvcn  a  rij{bt  of  irrigating  at 

MeHen.  441;  2  CofUk.  Bop.  584;  Coso^a  reaMnablo  times  may  qualify  the  a£«»- 

Kep.  400,  \  hit    ;iinl      n-nil  n.;;Iit  to  tho  BM  of 

(72)  That  19  permitted  as  well  as  a  water  for  workiag  a  nulL 
tank  or  grooTo  to  prevent  on  o/tcrotfoii 
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right,  if  it  be  absolute,  is  to  be  exerted  in  its  fall  extent,  and  »  ' 
tbe  other  only  so  far  as  it  may  be  extended  withont  prejudice  - 
to  the  former ;  for,  it  oonld  only  ho  established  on  this  foot* 
ing,  unless  the  possessor  of  the  first  right  has  expressly  oon- 

Sentcd  to  its  hcini?  limited. 

In  the  same  manner,  rights  ceded  hy  the  proprietor  of  any 
thing  are  considered  as  ceded  without  prejudice  to  the  other 
riglits  that  belong  to  him,  and  only  so  far  as  they  are  consist- 
ent with  these  latter,  unless  an  express  declaration,  or  the 
very  nature  of  the  right,  determine  it  otherwise.  If  I  have 
ceded  to  another  the  right  of  fishing  in  my  river,  it  is  mani- 
fest that  I  have  ceded  it  without  prejudice  to  my  other  rights, 
and  that  I  remain  free  to  build  on  that  river  such  works  as  I 
think  proper,  even  though  they  should  injure  the  fishery,  pro- 
vided they  do  not  altogether  destroy  it.  (75)  A  work  of  this 
latter  kind,  such  as  a  dam  that  would  hinder  the  fisli  from  - 
ascending  it,  could  not  be  built  but  in  case  of  necessity,  and 
on  making,  according  to  circumstances,  an  adequate  compen- 
sation to  the  person  who  has  a  right  to  fish  there. 

What  we  luive  said  of  rivers  and  streams,  may  be  easily  i 
applied  to  lalpBS.  Every  lake,  entirely  indnded  in  a  country,  ^^''^ 
belongs  to  the  nation  that  is  the  proprietor  of  that  country ; 
for  in  taking  possession  of  a  territory,  a  nation  is  considered  as 
having  appropriated  to  itself  every  thing  included  in  it;  and, 
as  it  sdd.ira  happens  that  the  property  of  a  lake  of  any  con- 
siderable extent  falls  to  the  share  ^'f  individuals,  it  remains 
common  to  the  nation.  If  this  lake  is  situated  between  two 
states,  it  is  presumed  to  be  divided  between  them  at  the  mid- 
dle, wiiilc  there  is  no  title,  no  constant  and  manifest  custom, 
to  determine  otherwise. 

What  has  been  said  of  the  right  of  alluvion,  in  speaking  of  f  S76.  la- 
rivers,  is  also  to  be  understood  as  applying  to  lakes.  When  -urease  of  a 
a  lake  which  bounds  a  state  belongs  entirely  to  it,  every  in- 
crease  in  the  extent  of  that  lake  falls  under  the  same  predi- 
cament as  the  lake  itself;  but  it  is  necessary  that  the  increase 
should  be  insensilde,  as  that  of  land  in  alluvion,  and  iTiiircf)vrr 
that  it  be  real,  constant,  and  complete.  To  explain  myself  more 
fully, — 1. 1  speak  of  insensible  increase:  this  is  the  reverse  of 
alluvion ;  the  question  here  relates  to  the  increase  of  a  lake,  as,  [  124  J 
in  the  other  case,  to  an  increase  of  soO.  If  this  increase  be 
not  inseDsible, — if  the  lake,  overflowing  its  banks,  innndates  a 
large  tract  of  land,  this  new  portion  of  the  lake,  this*  tract  thus 
covered  with  water,  still  belongs  to  its  former  owner.  Upon 
what  principles  can  we  found  the  acquisition  of  it  inbchalf  of  the 
owner  of  the  lake?  The  space  is  very  easily  identlCed,  tlioiigh 
it  has  changed  its  natin-c :  and  if  is  ton  considerable  to  admit  a 
presumption  that  the  ownrr  h:id  no  intention  to  preserve  it  to 
himself,  notwithstanding  the  changes  that  might  happen  to  it. 

(79)  See  note  74,  uh^,  p.  122. 
2S  201 
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BOOK  I.  But,  2.  If  tho  lake  insensiljly  undermines  a  part  of  the 
c»k9.  xxiL  (jpp0s,ite  territory,  destroys  it,  and  renders  it  impossible  to  bo 
known,  by  fixing  itself  there,  and  adding  it  to  its  Led,  that 
part  of  the  territory  is  lost  to  its  former  owner ;  it  no  longer 
exists ;  and  the  whole  of  the  lake  thus  inereased  still  belongs 
to  the  same  state  as  before. 

3.  If  some  of  the  lands  bordering  on  the  lake  are  onlj  over- 
flowed at  high  water,  this  transient  accident  cannot  produce 
any  change  in  their  dependence.  The  reason  why  the  soil 
which  the  lake  invades  by  little  and  little  belongs  to  the  owner 
of  the  lake  and  is  lost  to  its  f  uniir  proprietor,  is,  because 
the  proprietor  has  no  other  bouiiJai  y  tbnn  the  lake,  nor  any 
otiitT  marks  than  its  banks,  to  aecurLajLQ  how  i'ar  ids  posses- 
sions extend*  If  the  water  advances  insensibly,  he  loses ;  if 
it  retires  in  like  manner,  he  gpons:  such  mnst  haye  been  the 
\  intention  of  the  nations  who  have  respectively  appropriated 
to  themselves  the  lake  and  the  adjacent  lands : — it  can  scarce* 
ly  be  supposed  that  they  had  any  other  intention.  But  a 
territory  overflowed  for  a  time  is  not  confounded  with  the 
rest  of  the  lake:  it  can  still  be  recognised;  and  the  owner 
may  still  retain  his  riglit  of  property  in  it.  ^Verc  it  other- 
wise, a  town  overflowed  by  a  lake  would  become  subject  to  a 
different  government  during  the  inundation,  and  return  to  its 
former  sovereign  as  soon  as  the  waters  were  dried  up. 

4*  For  the  same  reasons,  if  the  waters  of  the  lake,  pene- 
trating by  an  opening  into  the  neighbouring  country,  there 
form  a  hay,  or  new  lake,  joined  to  the  first  by  a  canal,  this 
new  body  of  water  and  the  canal  belong  to  the  owner  of  the 
country  in  which  they  are  formed.  For  the  boundaries  are 
easily  ascertained :  and  we  are  not  to  presume  an  intention 
of  relinquishing  so  considerable  a  tract  of  land  in  case  of  its 
happening  to  be  invaded  by  the  waters  of  an  adjoining  lake. 

It  most  be  observed  that  we  here  treat  the  question  as 
arising  between  two  states :  it  is  to  be  decided  by  other  pruici- 
pies  imen  it  relates  to  proprietors  who  are  members  of  the 
same  state.   In  the  latter  case,  it  is  not  merely  the  bounds 
of  tho  soil,  but  also  its  nature  and  use,  that  determine  the 
possession  of  it.    An  individual  who  possesses  a  field  on  tho 
borders  of  a  lake,  cannot  enjoy  it  as  a  field  when  it  is  over- 
flowed ;  and  a  person  who  has,  for  instance,  the  right  of  fish- 
ing in  the  lake,  may  exert  his  right  in  this  new  extent :  if  the 
£  125  ]  waters  retire,  the  field  is  restored  to  the  use  of  its  former 
owner.   If  the  lake  penetrates  by  an  opening  into  the  low 
lands  in  its  neighbourhood,  and  there  forms  a  permanent  in- 
undation, this  new  lake  belongs  to  the  public,  because  all 
lakes  belong  to  the  public, 
g  276.  Land    The  same  principles  show,  that  if  the  lake  insensibly  forms 
formed  on    an  accession  of  land  on  its  banks,  either  by  retirin;^  or  in  any 
S^JtSif    other  manner,  this  increase  of  land  belongs  to  tlie  country 
^        which  it  joins,  when  that  country  has  no  other  boundary  than 
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the  lake.  It  in      same  thine  as  allimon  on  the  banks  of   book  i. 

the  river.   • 

But,  if  the  UUce  happened  to  be  suddenly  dried  np,  cither  ^  277.  ikd 
totally  or  in  a  ^n'cat  part  of  it,  tho  bed  would  remain  in  J^^* 
possession  of  the  sovereign  of  the  lake ;  the  nature  of  the  soil^ 
80  easily  known,  sufficiently  marking  out  the  limits. 

The  empire  or  jurisdiction  over  lakes  and  rivers  is  subject  1  278.  Ju- 
to  the  same  rules  as  the  property  of  them,  in  all  the  cases 
whioh  we  have  emnined.  Saoh  state  naturally  possessei  it^^'^^^^ 
oyer  the  whole  or  the  part  of  whieh  it  possesses  the  domain. 
We  haye  seen  (§  245)  that  the  nadon,  or  its  soyeraigny  com- 
mands in  all  places  in  its  possession. 


OHAP.ZXm. 

Of  XHS  SEA.  (76) 


IN  order  to  complete  the  exposition  of  the  principles  of  the  2  279.  Tt» 
law  of  nations  with  respeet  to  the  things  a  nation  may  pos-**^*^^*" 
sessy  it  remains  to  treat    the  0|»en  sea.  The  nse  of  the  open"'*' 
sea  eonsbts  in  navigation,  and  m  fishing;  along  its  coaMs  it 
is  moreover  of  use  wr  the  procuring  of  seyeral  things  found 
near  the  shore,  sneh  as  shell-fish,  amber,  pearls,  &o.,  for  the 


(76)  As  to  tho  dominion  of  the  main 
and  right  t»1iflatt  th*  pMM{(e  ihara- 
OBy  Mid  tht  claim  of  the  Kngliih  tn  the 

Briti"!!  f=f»a  and  ebewhere,  iu  general, 
Btfe  tliu  authorities  collected  in  1  Chiity'ii 
Oommenial  L»w,  88  to  108.  With  re. 
spect  to  the  view  taken  hy  tho  Fn<]Uth 
Uu$  of  rights  in  and  connected  \f  ilb  tho 
•M  Mid  Mft>ihore,  the  doctrine  is,  that 
the  MA  ie  the  property  of  thu  king ;  and 
thftt  so  is  thf>  Inn  l  1»i^no;ith.  rxcept  such 
port  of  that  land  a«  in  capable  of  being 
ttselUly  oeenpied  witfioni  pr^adke  to 
oavigation,  and  of  wliu  h  n  Mil  ji  ct  has 
either  had  a  grant  from  tho  king,  or 
hae  80  tx«Umvetif  asted  it  ibrio  loag  & 
time  as  to  oonfer  on  hia  ft  title  by  pr^. 
fcrl{>ti<>ii.  In  tlie  latter  case,  a  pre- 
sumption is  raijod  that  tho  king  haa 
either  granted  him  an  ezelnsiTe  right 
to  it,  or  hft?  permitted  him  to  have  pos- 
fle9!<ton  of  it,  and  to  employ  his  money 
and  labour  upon  it,  so  as  to  ooufor  upon 
him  a  title  hj  oconpatloin,  the  Amnda- 
tion  of  iiK' '  f  th"  r';^'hts  to  property  in 
land.  This  is  tho  law  of  Eugland,  and 
alee  ef  Jeney,  and  tone  ellier  lilande 
betongiag  to  Oriaft  Britain.  Snmt  r. 


Pipon,  Rnapp'a  Rep.  67;  BlumMl  r. 
€kmtrma,  5  Bar.  a  Aid.  S88|  and  n« 

King  r.  Lord  Yariorough,  3  Bar.  A  Crei. 
01,  and  1  Dow's  Aj  ptal  Cri-c»,  New 
Scries,  17S.  Iu  tlio  iirot  uicutiunuJ  caee, 
It  trae  deeided  that  Uie  lord  of  a  manor 
cannot  establish  a  claim  to  the  exclusivo 
right  of  cutting  aea-weed  on  roclu  betow 
fouMWiivr  mark,  except  by  a  grant  from 
the  king,  or  by  such  long  and  undis- 
turbed cnjoymcTit  of  it  (viz.  at  lcn<t  for 
twenty  yeart  continuously)  aa  to  giro 
him  a  title  by  preeeriptien ;  and  that 
tho  possession  n':  LC\  ^:iry  to  constituto  a 
title  by  prescription  must  bo  uninter- 
rupted and  peaceable,  both  according  to 
the  late  of  England,  lie  ciwU  lum,  amd 
than-  of  F/iHnc,  ynrmandy,  nnft  J^rf^. 
But,  where  artiJicial  cuta  or  recesacs 
bare  been  made  on  the  aee^hore,  into 
and  orer  which  tho  sea  afterwards  flows, 
then,  in  the  absence  of  proof  as  to  acts 
of  ownership,  the  soil  of  these  reccssca 
i«  to  be  premmed  to  have  belonged  to 

thn  <i«ncr  the  adjacent  eslato,  and 
not  to  the  crown.  Lower.  Oovettf  3  Bar. 
a  AdoL  668.— 0. 
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BOOK  I.  making  of  salt,  and  finally,  for  the  establishment  of  places  of 
c«A>»  nm.  retreat  and  security  for  vesscla. 

{  S80.  Whe-  The  open  sea  is  not  of  such  a  nature  as  to  admit  the  holding 
iha  «h«  tM  possession  of  it,  since  no  settlement  can  be  formed  on  it,  so 
«u  he  po!u  ^  ^  hinder  others  from  passing.  Bat  a  satioii  ^werfnl  at 
ito  domi^  ^7  fo'^id  others  to  &h  in  it  and  to  na^^te  it ;  deelar- 
nSoD  appfo-  ing  that  she  appropriates  to  herself  the  dominion  over  it,  and 
priatod.  that  she  will  aestroj  the  yessels  that  shall  dare  to  appeiM^  in 
it  without  her  pemdssion*  Let  ns  see  whether  she  has  a  right 

to  do  this. 

g  281.  Ko-     It  is  manifest  that  the  u«e  of  the  open  sea,  which  consists 
bodjkasa  m  navigation  and  fishing,  is  innocent  and  inerhanstihle  ;  that 
is  to  say — he  who  navigates  or  fishes  in  the  open  sea  does  no 
S33fihir  ^i^J  to  ^7  the  sea,  in  these  two  respects,  is  snffi^ 

VM  4if  th«  cient  for  all  mankind.  Now,  nature  does  not  give  to  man  a 
op«B  lit.  right  of  appropriating  to  hUnself  things  that  may  be  inno- 
eently  used,  and  that  are  inexhaustible,  and  sufficient  for  all. 
For,  since  those  things,  while  common  to  all,  are  sufficient  to 
supply  the  wniit'^  of  each, — whoever  should,  to  the  exclusion 
of  all  other  part k  ipants,  attempt  to  render  himsolf  sole  pro- 
£  326  ]  prietor  of  them,  would  imreasouably  wrest  the  bounteous  gifts 
of  nature  from  the  parties  excluded.  The  earth  no  longer 
furnishing,  without  culture,  the  things  necessary  or  useful  to 
the  human  race,  who  were  extremely  multiplied,  it  became 
necessary  to  introduce  the  right  of  property,  in  order  that 
each  might  apply  himself  with  more  success  to  the  cultivation 
of  what  had  fallen  to  his  share,  and  multiply,  by  his  labour, 
the  necessaries  and  conveniences  of  life.  It  is  for  this  reason 
the  law  of  nature  approves  the  rights  of  dominion  and  pro- 
perty, which  put  an  end  to  the  jirimitive  manner  of  living  in 
common.  But  this  reason  cannot  apply  to  things  which  are 
in  Uiemselves  inexhaustible;  and,  consequently,  it  cannot 
furnish  any  just  grounds  for  seizing  the  exclusive  possession 
of  them.  If  the  tree  and  common  use  of  a  thing  of  this  na- 
ture  was  prejudicial  or  dangerous  to  a  nation,  the  care  of  their 
own  safety  would  authorize  them  to  reduce  that  thing  under 
their  own  dominion,  if  possible,  in  order  to  restrict  the  use 
of  it  hy  such  precautions  as  prudence  might  dictate  to  them. 
But  this  is  not  the  case  with  the  open  sea,  on  which  people 
may  sail  and  fish  without  the  least  prejudice  to  any  person 
whatsoever,  and  without  putting  any  one  in  danger.  No 
nation,  therefore,  has  a  right  to  take  possession  of  the  open 
sea,  or  claim  the  sole  use  of  it,  to  tne  exclusion  of  other 
nations.  The  kings  of  Portugal  formerly  arrogated  to  them- 
selves the  empire  of  the  seas  of  Guinea  and  the  East  Indies  ;* 
but  the  other  maritime  powers  gave  themselves  little  trouble 
about  such  a  pretension. 

The  right  of  navigating  and  fishing  in  the  open  sea  being 

*  See  QroUus's  Mor^  LiW-rum,  and  u  Masc  tiaiuuiu,  lib.  L  cap.  xvii. 
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thon  a  right  common  to  all  men,  the  nation  that  attempts  to  >mk 
exclude  another  from  that  advantage  does  her  an  injury,  and  P?* 
furnishea  her  with  sufficient  grounds  for  comincncing  hqgtili-l  282.  Th« 
ties,  since  nature  authorises  a  nation  to  repel  an  injury — that"**'°° 
IB.  to  TTinke  use  of  force  against  whoever  would  depriye  her^^^j'^^^^ 
of  her  rightg.  r-nnther, 

Nay,  more, — a  nation,  which,  without  a  legitimate  claim,  cio.  3  u  an 
woula  arro<^ate  to  itself  an  exclusive  rifrlit  to  the  sea,  and^^J^'y*  . 

•  •   •  •         d  283  It 

support  its  pretensions  by  force,  does  an  injury  to  all  nations ;  'j,^^,^ 
it  infringes  their  common  right;  and  they  are  justifiable  in u^ur^  u> 
forming  a  general  oombination  against  it,  m  order  to  repress  tUnttioiii. 
BQeh  an  attempt.   Nations  have  the  greatest  interest  In  caus- 
ing the  hkw  of  nations,  which  is  the  basis  of  their  tranqiul- 
lity,  to  be  universally  respected.   If  any  one  openlj  tram- 
ples it  under  foot,  they  all  may  and  ought  to  rise  up  against 
hira ;  and,  by  uniting  their  forces  to  chastise  the  common 
enemy,  they  will  discharge  their  duty  towards  themselves, 
and  towards  human  society,  of  which  they  are  members 
(PreUm.  §  22). 

However,  as  every  one  is  at  liberty  to  renounce  his  right,  {  284.  it 
a  nation  maj^  aofuire  ezclnsive  rights  of  navigation  and  fish-nfty  MtfOn 
^7  treaties,  in  which  other  nations  renoimce  in  its  favoui  ^^'^"^ 

the  rights  they  derive  from  nature.  The  latter  are  obliged  ^J^'. 
to  observe  their  treaties ;  and  the  nation  they  have  favoured 
has  a  right  to  maintain  by  force  the  possession  of  its  advan- 
tages. Thus,  the  house  of  Austrin  hxa  renounced,  in  favour  [  12T  J 
of  England  and  Holland,  the  right  of  sending  vessels  from 
the  Netherlands  to  the  East  Indies.  In  Grotiud,  de  Jure 
Belli  et  Pacts,  lib.  ii.  cap.  iii.  §  15,  may  be  found  many 
instances  of  similar  treaties. 

As  the  riffhts  of  navigation  and  of  fishing,  and  other  rights  ^  m  ini 
which  may  be  exercised  on  the  sea,  belong  to  the  class  of  ^ 
those  rights  of  mere  ability  (jiira  mer(x  faeidUitu^  which 
are  in^prescriptible  (S  95),  they  cannot  be  lost  for  want  of  use.  u(^(n) 
Oonseqnentlj,  although  a  nation  should  happen  to  have  been, 
from  time  immemorial,  in  sole  possession  of  the  navigation 
or  fishery  in  certain  sei.^,  it  cannot,  on  this  foundation,  claim 
an  exclusive  right  to  tli(      advantages.    For,  though  others 
have  not  made  use  of  their  common  right  to  navigation  and 
fishery  in  those  seas,  it  does  not  thence  follow  that  they  have 
had  any  intention  to  renounce  it ;  and  they  are  entitled  to 
exert  it  whenever  they  think  proper.  (78) 

Bat  it  may  happen  that  tne  non-usage  of  the  right  may  1 286.  on. 
assume  the  nature  of  a  consent  or  tacit  at^roement,  and  thus^^'^ 
become  a  title  in  £&vour  of  one  nation  against  another.  When  ^n^,^** 
a  nation  that  is  in  possession  of  the  navigation  and  fishery 

(77)  8m  obtemtiMM  moA  aafliorlli«^  ilon  boI  •iMMiafUly  litigated  iriU  pr»' 

1  Chit  Com.  L.  2S7,  n.  4,  5.  vont  n  right,  fpt  the  judpment  in  A 

(78)  As  to  the  effect  of  twentj  years'   v.  Pipon,  Knapp'a  E«p.  67.— C. 
luintemiptod  lue,  and  what  inlerrup' 

8  M6 
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BOOK  I.    in  certain  tracts  of  sea  claims  uu  exclusive  right  to  them,  and 

•51!L*5!I1:  forbids  all  participation  on  the  part  of  otlior  nations, — if  the 

othcra  obey  iliat  prohibition  with  buiiicitiii  marks  of  acuuics- 

cencc,  they  tacitly  renomiee  thoir  own  right  in  Ikfour  of  thftt 

nation,  and  estabush  for  her  a  new  right,  which  she  may  after- 

wards  lawfaUy  maintain  against  them,  espeoiaUj  when  it  ia 

confirmed  by  long  use.  (79) 

^  2S7.  Tho     The  various  uses  of  the       near  the  coasts  render  it  very 

■eaneartUa  gnsccptiVtlc  of  propcrtv.  It  furnishes  fish,  shells,  pearls,  am- 
ooMts may  ,       '       -kj       •      ^^  '  ^  •  •         •      i      . • 

become  a    her,  &c.   JNuw,  in  uU  thcHc  respects,  its  use  is  not  inexhausti- 

propertj.  hie  :  ^Yherefore,  the  nation,  to  wh©m  the  coasts  belong,  mav 
a])propriate  to  themselves,  and  convert  to  their  own  proht, 
ail  advantage  which .  nature  has  so  placed  mthin  their  reach 
as  to  enahm  them  eonveniently  to  take  possession  of  it,  in 
the  same  manner  as  they  possesmd  themselves  of  the  domi- 
nion of  the  land  they  inhabit.  Who  ean  doubt  that  the  pearl 
fisheries  of  Bahrcm  and  Oeylon  may  lawfully  become  pro- 
perty ?  And  though,  where  the  cntching  of  fish  is  the  only 
object,  the  fisliery  appears  less  liable  to  be  exhausted,  yet,  if 
a  nation  have  on  their  coast  a  particular  iibhery  of  a  profita- 
ble nature,  and  of  which  they  may  become  masters,  shall  they 
not  be  permitted  to  appropriate  to  themselves  that  bounteous 
gift  of  nature,  as  an  appendage  to  the  eonntry  they  possess, 
and  to  renenre  to  themselves  the  great  advantages  which  their 
commerce  may  thence  derive  in  case  there  he  a  sufficien 
abondance  of  fish  to  furnish  the  neighbouring  nations  ?  Bat 
il^  so  far  from  taking  posBession  of  it,  the  nation  has  onoe 
acknowledged  the  common  right  of  other  nntions  to  come  and 
fish  there,  it  can  no  longer  exclude  them  from  it ;  it  has  left 
that  fishery  in  its  primitive  freedom,  at  least  with  respect  to 
those  who  hiive  been  accustomed  to  take  advantage  of  it. 
The  English  not  having  originally  taJken  exclusive  possession 
of  the  hetxing  fisheiy  on  t&ir  coasts,  it  is  become  common 
[  128  3  ^  them  with  other  natiomb 

{  m  An-  A  nation  may  appropriate  to  heiself  those  things  of  which 
otber  r^asoD  (he  free  and  common  nse  would  be  prejudicial  or  dangerous 
wirtngAtt  '^^^^^     ^  second  reason  for  which  governments  ex- 

sea  border-  ^^^^^  dominion  over  the  sea  along  their  coasts  as  far  as 
iag  oa  the  they  are  able  to  protect  their  right-  It  is  of  considerable  im- 
eoMt«.(SO)  portance  to  the  safety  and  \s  (*lfare  of  the  state  that  a  [general 
liberty  be  not  allowed  to  all  comers  to  approach  so  near  ikeir 
possesrions,  espeoiall;)^  with  shipe  of  war,  as  to  hinder  liie 
poach  of  tradmg  naiaons,  and  molest  their  navig^tiott.  I>ar- 
ing  the  war  between  Spain  and  the  United  Phyvinoes,  James  L, 
Idng  of  England,  marked  out  along  his  coasts  certain  bonad- 
arics,  w  ithin  which  he  declared  that  he  would  not  suffer  any 
of  the  powers  at  war  to  porsae  their  enemies,  nor  even  allow 

(f«)8MlMhM^l  OhikOia.L.MI,     (8S)  8m  IMm^  I  OUL  Ooa.  L 

1;  Ik  98,  C  L<-a  n.  2 ;  Ih.  94,  n.  1 ;  !b.  0S,1I»  1|  FrA  b. 

^  c.  ^  s.  6y  p. 
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their  armed  vessels  to  stop  and  observe  the  ships  that  should  «"'>k  i, 
enter  or  sail  out  of  the  ports.*  These  parts  of  the  sea,  thus 
anbjeet  to  a  Bation,  are  oomprebeikded  in  her  territory  ;  aor 
jnost  any  one  navigate  them  withoal  her  consent.  jBnt^  to 
vessels  that  are  not  liable  to  enspicion,  she  cannot,  without  a 
breach  of  duty,  refuse  permission  to  approach  for  harmless 
purposes,  since  it  is  a  duty  incumbent  on  every  proprietor  to 
allow  to  stranger'!  a  free  passage,  even  by  land,  when  it  may 
be  done  without  dama^^e  or  d;ii)L''''r.  It  is  true  that  tlic  state 
itself  is  Bolc  judge  (>f  what  is  proper  to  be  doiio  in  every  par- 
ticular case  that  occurs ;  and,  if  it  judges  amiss,  it  is  to 
blame :  but  the  others  are  bound  to  submit.  It  is  otherwise, 
however,  in  cases  of  necessity, — as,  for  ii^stance,  when  a  ves- 
sel is  obliffsd  to  enter  a  road  which  belongs  to  you,  in  order 
to  idielter lienelf  from  a  tempest.  In  this  case^  the  right  of 
entering  wherever  we  can,  provided  we  cause  no  damage,  or 
that  we  repair  any  damage  done,  is,  as  wc  shall  show  more  at 
large,  a  remnant  of  the  primitive  freedom  of  which  no  man 
can  be  supposed  to  have  divested  himself ;  and  the  vessel 
may  lawfully  enter  in  spit©  of  you,  if  you  unjustly  refuse  her 
permission. 

It  is  not  easj  to  determine  to  what  distance  a  nation  may  §  2S9.  How 
extend  its  rights  over  the  sea  by  which  it  is  surronnded.  Bo-  i^'- 
dinusf  pretends,  that  according  to  the  common  right  of  all  'J^^^^  "^J'j^ 
maritime  nations,  the  prince's  dominion  extends  to  the  distance 
of  thirty  leagues  from  the  coast.  But  this  exact  determina- 
tion can  only  be  founded  on  a  general  consent  of  nations, 
which  it  would  be  difficult  to  prove.  Each  state  may,  on  this 
head,  make  what  regulation  it  pleases  so  far  as  respects  the 
transactions  of  the  citizens  with  each  other,  or  their  concerns 
with  the  sovereign :  but,  between  nation  and  nation,  all  thjit 
can  reasonably  bs  said  is,  that  in  general,  the  dominion  of  the 
state  over  the  neighbouring  sea  extends  aa  far  as  her  safety 
renders  it  necessary  and  her  power  is  able  to  assert  it ;  since, 
on  the  one  hand,  she  cannot  appropriate  to  herself  a  thing 
that  is  common  to  all  mankind,  such  as  the  sea,  except  so  far 
as  she  has  need  of  it  for  some  lawfn]  cnrl  (§  281^,  and,  on  the 
other,  it  woidd  be  a  vain  and  ridic  ulous  p  retension  to  claim  a  ^  129]] 
right  which  she  were  wholly  unaLle  to  assert.  The  fleets  of 
England  have  given  room  to  her  kings  to  claim  the  empire  of 
the  seas  wbieh  Bonround  that  idand,  even  as  far  as  the  opposite 
coa8ts.t  Seiden  relates  a  solemn  act,S  hj  which  it  appears, 
that,  in  the  timo  of  Edward  L,  that  empire  was  acknowledged 
bjr  the  greatest  part  of  the  maritime  nations  of  Europe ;  and 
we  republic  of  the  United  Provinces  acknowledged  it,  in  some 

•  Bd4eQ'«  Man  OlMtom,  lib.  tt.  f  In  bli  Bqmlina»  book  i  o.  s. 

(81)  See  farther,  Paff.  b.  4,  c.  5,  f.  9,  X  See  Solden's  BCaro  Clausmn. 

pp.  167,  9 ;  1  Chit  Com.  L.  99,  n.  1 ;  |  Ihid.  Ub.  3,  0»p.  XZtUL 
ib.  100,  n.  1;  ib.  101,  n.  2;  ib.  101,  n. 

4;  ib.  287,0.7;  ilk  441,  B.».  SOT 
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K  I.  measure,  by  the  treftfy  of  Breda,  in  1667,  at  least  so  far  as 
SfiLJi^ related  to  the  honours  of  the  flag.  But  solidly  to  establish  a 
right  of  such  extent,  it  were  necessary  to  prove  very  clearly 
the  express  or  tacit  consent  of  all  the  powers  concerned.  Tho 
French  have  never  agreed  to  this  pretension  of  England ;  and, 
in  that  very  treaty  of  Breda  ju^-t  mentioned,  Louis  XIV.  ^\  i  ul  1 
not  even  suffer  the  channel  to  bo  called  the  English  channel, 
or  the  British  sea.  The  republic  of  Venice  claims  the  empire 
of  the  Adriatic^  and  ererybody  knows  the  ceremony  annnall  j 
performed  upon  that  acooimt.  In  confirmation  of  this  right 
we  are  referred  to  the  examples  of  Uladi.slaiis,  king  of  Naples, 
of  the  emperor  Frederic  UL,  and  of  some  of  the  kings  of 
Hun*^ary,  who  asked  permission  of  the  Venetians  for  their 
vessels  to  pa-^  throun;h  that  sea.*  Tlifit  the  empire  of  the 
Adriatic  belongs  to  the  republic  to  a  certain  distance  from  her 
coaste,  in  the  places  of  which  she  can  keep  possession,  and  of 
which  the  possession  is  important  to  her  own  safety,  appears 
to  me  incontestable:  but  I  doubt  very  much  whether  any 
power  is  at  present  disposed  to  acknowledge  her  sovereignty 
over  the  whole  Adriatic  sea.  Such  pretensions  to  empire  are 
respected  as  long  as  the  nation  that  makes  them  is  al  ]i  to 
assert  them  by  force ;  bat  they  vanish  of  course  on  the  decline 
of  her  power.  At  present  the  whole  space  of  the  sea  within 
cannon  shot  of  the  coast  is  considered  as  making  a  part  of 
the  territory;  and,  for  that  reason,  a  vessel  taken  under  the 
cannon  of  a  neutral  fortress  is  not  a  lawful  prize.  (82) 
I  290.  The  shores  of  the  sea  incontestably  belong  to  the  nation 

Sliorat  and  that  possesses  the  country  of  which  they  are  a  part  j  and  they 
(M)  belong  to  the  class  of  public  things.   If  civituuis  hare  set 
them  down  as  thin£s  common  to  all  mankind  {r€9  eammim€9\ 
it  ia  only  in  regard  to  their  use  ;  and  we  are  not  thence  to 
conclude  that  they  considered  them  as  independent  of  the 
empire :  the  very  contrary  appears  from  a  great  number  of 
laws.    Ports  and  harbours  are  manifestly  an  appendage  to 
and  even  a  part  of  the  country,  and  consequently  are  the 
property  of  the  nation.    Whatever  is  said  of  the  land  itself 
will  equally  apply  to  them,  so  far  as  respects  the  coasuqueacea 
of  the  domain  and  of  the  empire. 
i  291.  Bays    All  WO  havc  sud  of  thc  parts  of  the  sea  near  the  coast,  may 
and  rtntn.  bc  Said  more  particularly,  and  with  much  greater  reason^  of 
i^*)        roads,  bays,  and  straits,  as  still  more  capable  of  being  po»- 
[  180  ]  sessed,  and  of  greater  importance  to  the  safety  of  the  country. 
But  I  speak  of  bays  and  straits  of  small  extent,  and  not  of 

*  Sm  Beldtn'ii  Mara  daammi,  lib.  L  rigbt  to  «iit  •M-wead  «a  roakt  rituto 

Oap.  xvi.  below  low-water  marli,  but  by  exprtM 

(82)  Po0ff  b.  3,  0.  t,  g  132,  p.  344.— C.  grant  from  the  king,  or  iiuiat«mipted 

(33)  S««  fnrtbar  1  ChittT'a  Com-  presomptioo.    Btnttt  v  Pipon,  Knapp'a 

mcroiol  Law,  100,  a.  2.   The  soa-shore,  Rop.  67. 

bflow  low-TrntT  mark,  pn'md  /orir  h-.^.  (S4)  Si»o  1  OhUl^t  CMUMfObU.  LftV, 

long«  to  the  king  and  ail  tua  aubjectn,  100,  n.  3. — G. 
«nd  no  mlijMt  ean  elaia  an  ezolitiiTe 
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those  great  tracts  of  sea  to  which  these  names  are  sometimes  book  i. 
given,  as  lludaon's  Bay  and  the  Straits  of  Magellan,  over25H;-fS 
which  the  empire  cannot  extend,  and  still  less  a  right  of  pro- 
perty. A  baj,  irboa»  entrance  can  be  defended,  ma^  be  poa- 
MflMd  and  rendered  subject  to  the  laws  of  the  aoyereign ;  and 
it  IB  important  that  it  should  be  so,  since  the  conntiy  imght 
be  modi  more  easily  insulted  in  such  a  place,  than  on  the 
coast  that  lies  exposed  to  the  winds  and  the  impetaositj  of 
ihe  ^aves. 

It  must  be  remarked,  with  regard  to  straits,  that,  when§2W. 
they  serve  for  a  communication  between  two  seas,  the  naviga- ^^"J'* 
tion  of  which  is  common  to  all,  or  several  nations,  the  nation  JJJ? 
which  possesses  the  strait  cannot  refuse  the  others  a  passage 
through  it,  provided  that  PfMa«»  be  innocent  and  attended 
irith  no  danger  to  herself.  By  rerosing  it  without  just  reasons, 
she  wonld  deprive  those  nations  of  an  advantage  granted  them 
by  nature ;  and  indeed,  the  right  to  such  a  passage  is  a  rem^ 
nant  of  the  primitive  liberty  enjoyed  by  all  mankind.  No- 
thing but  the  care  of  his  own  safety  can  authorize  the  owner 
of  the  strait  t4>  make  use  of  certain  precautions,  and  to  require 
certain  formalities,  commonly  established  by  the  custom  of 
nations.  He  has  a  right  to  levy  a  moderate  tax  on  the  ves- 
sels that  pass,  partly  on  account  of  the  inconvenience  they 
gire  him,  by  obliging  him  to  be  on  his  guard — partly  as  a 
return  for  the  safety  he  procures  them  by  protecting  them 
from  their  enemies,  by  keeping  pirates  at  a  distance,  and  by 
defraying  the  expense  attendant  on  the  support  of  light-houses, 
sea-marks,  and  other  things  necessary  to  the  safety  of  mari- 
ners. Thus,  the  king  of  Denmr^rk  rerjuires  a  custom  at  the 
straits  of  the  Sound.  Such  i  ight  ought  to  be  founded  on  the 
same  reasons,  and  subject  to  the  same  rules,  m  the  tolls  estab- 
lished on  land,  or  on  a  river.    (See  §§  103  and  104.) 

It  is  necessary  to  mention  the  right  to  wrecks — a  right  which  ^  203. 
was  the  wretched  offspring  of  barbarism,  and  which  has  almost 
eYerywhere  fortunately  ifisappeared  with  its  parent.  Justice 
and  humanity  cannot  allow  of  it,  e^ccept  in  those  cases  only 
where  the  proprietors  of  the  effects  saved  from  a  wreck  cannot 
possibly  bo  discovered.  In  such  cases,  those  effects  belong  to 
the  person  who  is  the  first  to  take  possession  of  them,  or  to 
the  sovereign,  if  the  law  reserves  them  for  him. 

if  a  sea  is  entirely  enclosed  by  the  territories  of  a  nation,  f  294.  A 
sad  has  no  other  communication  with  the  ocean  than  by  a 
channel  of  which  that  nation  may  take  possession,  it  appears 
that  such  a  sea  is  no  less  capable  of  being  occupied,  and  be-«uiiM. 
coming  property,  than  the  land;  and  it  ought  to  follow  the 

f?5)  Sec  1  CluUj's  OomaMroial  Imw,  in  geneml  modem  <r&se<i,  Ship  AuguFta, 

IQl,  o.  1.— C.  1  Uagg.  Rep.  16;  and  The  BailiSa,  <fce., 

(M)  The  right  to  wredt  is  not  xmfn-  of  Dttmoieh  v.  SUrrg,  1  Bun.  A  Adol|pk. 

qut-ntly  tho  subject  of  liti^^■lti()n  in  the  8Sl.^-0i 
MBBifliifl  CqvoU  ot  Qre»t  Britain ;  see 
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■oQg  >.    fato  of  tlie  country  that  surrounds  it.    The  MediterrfXTiofin, 
^Siii-^SE'in  former  times,  was  absolutely  enclosed  within  the  territories 
of  the  Romans ;  and  that  people,  by  renderm^  themselves 
masters  of  the  strait  which  joins  it  to  the  ocean,  might  subject 
the  Mediterranean  to  their  empire,  and  assume  the  dominion 
over  it   Thej  did  not,  by  sadi  procedure,  injure  the  rights 
of  other  natioiiB;  a  parlioiilar  sea  being  manifestly  designed 
[  181  3  by  nature  for  the  use  of  the  countries  and  nations  tl  at  ur- 
ronnd  it.   Besides,  by  barring  the  entrance  of  the  Mediter- 
ranean af^inst  nil  suspected  vessels,  the  Romans,  by  one  sinfjle 
stroke,  secured  the  immense  extent  of  their  coasts :  and  this 
reason  was  sufficient  to  authorize  them  to  take  possession  of 
it.    And,  as  it  had  absolutely  no  communication  but  with  the 
states  which  belonged  to  them,  they  were  at  liberty  to  peiiiiit 
or  prohibit  the  entrance  into  it,  in  the  same  manner  as  into 
an  Yof  their  toinis  or  provinoes. 
{  295.  Tbo    When  a  nation  takes  possession  of  certain  parts  of  the  sea, 
part«  of  tL'<    ia]^^  poseession  of  the  empire  oyer  tiiem,  as  well  as  of  the 
•oa^posMu-  ^Qjjji^jjj^  snme  principle  which  we  adranced  in  treating 

power  are  of  the  bm^l  205).  These  parts  of  the  sea  are  within  the 
within  ill  jnri«f!i(  tion  of  tlie  nation,  and  a  part  of  if^  territory:  the 
J"*"****"*  sovereign  commands  there;  he  makes  laws,  and  may  punish 
^  '  those  who  violate  them ;  in  a  word,  he  has  the  same  rights 
there  as  on  land,  and,  in  general,  every  right  which  the  laws 
of  the  state  allow  him. 

It  is,  however,  tnxe  that  the  empire  and  the  domam^  or  jpro- 
pertyy  are  not  inseparable  in  th^  own  nature,  even  in  a  sore- 
reign  state.'*'  As  a  nation  may  possess  the  domain  or  pro- 
perty of  a  tract  of  land  or  sea,  without  having  the  sovereignty 
of  it,  so  it  may  likewise  happen  that  she  shall  possess  the 
sovereignty  of  a  place,  of  which  the  property  or  the  domain, 
with  respect  to  use,  belongs  to  some  other  nation.  But  it  is 
always  presumed,  that,  when  a  nation  possesses  the  useful 
domain  of  any  place  whatsoever,  she  has  also  the  higher  do> 
main  and  empue,  or  the  sovereignty  (§  205).  We  cannot, 
however,  from  the  possession  of  the  empire,  infer,  with  equal 
probability,  a  coeziBtent  possession  of  the  useful  domain; 
for,  a  nation  may  have  good  reasons  for  claiming  the  empire 
over  a  country,  and  particularly  over  a  tr.H'^  of  sea,  with- 
out pretending  to  have  any  property  in  it,  or  any  useful  do- 
main. The  En«?lrsh  have  never  claimed  the  property  of  all 
the  seas  over  which  they  have  claimed  the  empire.  (88) 

(87)  Sco  further,  1  Cbitty'H  Comroer-  mfroial  Law,  101,  2,  3.  As  to  th« 
ciaJ  LaW)  05)  n.  3 ;  Grotiiu,  b.  2,  e.  3,  «.  duty  of  tka  Jiag,  or  Uie  ol>Ugiilion  upon 
13,  p.  IW.-^  <»<h«r  tuitions  to  jmj  »  pvticnlar  naik 

♦  See  Book  II.  {  88.  of  respect  to  British  men-of-war,  by 

(88)  A?  to  the  Rritiflh  ienn,  and  the  striking  their  flag  or  lowering  their 
clainiB  of  the  EngUi»li  of  empire  over  topsail,  formerly  claimed,  and  so  ob- 


<h«  MM  in  g«»«nd)  m«  SotdvnAi  Mm*  noxioas  to  fonign  ibipping)  mo  id. 

Claupum,  h.  2,  c.  1,  p,  182.  nnd  other  !01,  2;  Mollnr,  b.  1,  c.  5,  hs.  11  ;  and 
authoriticB  ooUootod  1  Chittj's  Com-  see  Postlewaito's  Diol.  tiU  Sea,  firiti*h| 


OF  THE  FEA. 


This  is  all  wo  have  to  gay  in  this  fust  Look.  A  more  mi-  book  i. 
nute  detail  of  the  duties  and  rights  of  a  nation,  considered  in 
herself,  would  lead  va  too  tar.  Such  detail  must,  as  we  have 
already  observed,  be  sought  for  in  portioidar  treatises  on  the 
pnblie  and  political  law*  We  are  very  far  from  flattering 
ourselves  that  we  have  omitted  no  important  article;  this 
is  a  slight  sketch  of  an  immense  picture  :  but  an  intelligent 
reader  will  without  difficulty  supply  all  our  omissions  bymak- 
in?  a  proper  application  of  the  general  principles  :  we  liave 
taken  the  utmost  care  solidly  to  establish  those  principles, 
and  to  develop  them  with  precision  and  perspicuity. 

MvtM'a  L.N«t lS8,f»— lYS,  176;  Own.  ttma  ihipi,  •••  Obwvib  Droit FMt« 

Dig.  Xavigiition,  A.    And,  tus  to   tlio    Tnfcme  ei  Exteme,  Uim.  %  ^  8f  tO  81b 
Fr«-nch  view  of  the  right  of  th«  flo«,   and  id.  396  to  Mi. — 0. 
ukd  of  (be  retpeeta  to  be  oWdired  W> 

ill 


Digitized  by  Google 


188 


BOOK  II. 

OF  A  NATION  OONSIBEBEP  IN  US  B£LATION  10 

Olfiim 


CHAP.  L 

07  THE  OOXMON  DUTIBS  OV  A  KATION  lOWABBS  OTHERS ;  OR, 


OJr  XHB  OmOBB  OV  HUMAinTT  BBIWSKN  NATIONS. 


1 1.  Fotm-  The  following  maxims  will  appear  Ydiy  Btrange  to  cabinet 
dation  of  politioians ;  and  euch  is  the  misfortune  of  mankind,  that,  to 
and  mtrihuT  those  refined  conductors  of  nations,  the  doctrine  of 

rinfi,=  f  this  chapt'^r  will  be  a" subject  of  ridicule.  Be  it  so;  but  we 
BtiionB,  will,  nevcnhi  less,  boldly  lay  down  what  the  law  of  nature 
prescribes  to  nations.  Sluill  we  be  intimidated  by  ridicule, 
when  we  speak  after  Cicero  ?  That  great  man  held  the  reins 
of  the  most  powerful  state  that  ever  existed ;  and  in  that 
station  he  appeared  no  Iobb  eminent  tlian  at  the  bar.  The 
punctual  obsiervanee  of  the  law  of  nature  he  considered  as 
the  most  salutary  policy  to  the  State.  In  my  preface,  I  have 
already  qaoted  this  fine  passsi^e— i^TtAtY  est  quod  adhuo  de 
repuMim  pntem  dictum^  ef  quo  possim  hngius  progredi,  nt${ 
sit  confirmatum,  non  modo  fahum  esse  illudy  sine  injuria  non 
posse,  sed  hoc  verissimum,  sine  summa  Jnstitta  rempublicam 
regi  non  posse.*  I  might  say  on  good  gr3und«,  that,  by  the 
words  smmna  justitia,  Cicero  means  that  uuntTsal  justice 
which  consists  in  completely  fulfilling  the  law  of  nature.  But 
in  another  place  he  explains  himself  more  clearly  on  tins 
head,  and  giyes  us  sufficiently  to  understand  that  he  does  not 
[  184  ]  confine  the  mutual  duties  of  men  to  the  observance  of  justice^ 
properly  so  called.  "Nothing,"  says  he,  "is  more  agree- 
able to  nature,  more  capable  of  affording  true  satisfat'tion, 
than,  in  imitation  of  IIorcnle'=^.  to  undertake  even  the  most 
arduous  and  painful  labours  for  the  benefit  and  prefervation 
of  all  nations."  Magis  est  secundum  naturam,  pro  omnibus 
geutibus,  si  fieri  possit,  conservandis  aut  juvandis,  maximos 
lahares  moUstioBmte  nueipere^  imitantem  Mercuhm  illum^ 
Quem  hminum  jama^  henefieiorum  menunr^  in  eoneilnim  ece- 
teiUum  ccUoeamt^  quam  vwere  in  9olUudme^  non  modo  sine 

^  Jhtcm.  «z  lib.  iL  Da  li«paUia«. 
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tdUi  nuietUUf  ted  etiam  in  mtmmii  vohuM^w,  ahundan-  book  & 
Urn  emwibuB  copiisy  vi  esceeHas  etiam  ptUehrUtuUne  et  ffiribuB* .  ^^'-t^ 


Quoeirea  cptmo  quis^ue  et  ^phndiidtnmo  ingeMo  lenge  Ulam 
mUm  hme  antwomt,*  In  the  same  chapter,  Cicero  ex* 
presslj  refutes  those  who  are  for  excluding  foreigners  from 

the  benefit  of  those  duties  to  which  they  acknowledge  them- 
selves bound  towards  their  fellow-citizens.  Qni  (yutem  cimum 
rattonem  dicunt  hdbendam,  extemorum  ruaanty  hi  dirimunt 
commimem  humani  generis  societatem;  qua  suhlatcL,  benefit 
cetUia,  UheralitaSf  bonitasy  jmtitioy  funditui  toUitur ;  quae 
qui  UUimif  eUam  adrnmu  Deoe  immoviaXM  mp  U  judieamdi 
nmt;  ab  m  enim  eanititutam  inter  hminee  eocutaUm 
tmt. 

And  why  should  wo  not  hope  still  to  find,  among  those 
who  are  at  the  head  of  affairs,  some  wise  individuals  who  ara 
convinced  of  this  great  truth,  that  virtue  is,  even  for  sove- 
reigns and  political  bodies,  the  most  certain  road  to  prosperity 
and  happiness  'i  There  is  at  least  one  benefit  to  be  expected 
from  the  open  assertion  and  publication  of  sound  maxims, 
which  is,  that  even  those  who  relish  them  the  least  aiu  there- 
by laid  nnder  a  neoeaail^  of  keeping  within  some  bonnds,  lest 
tney  should  forfeit  their  characters  altogether.  To  flatter 
onnelTes  iriih  the  vain  expectation  that  men,  and  especially 
men  in  power,  will  be  inclmed  strictly  to  conform  to  we  laws  < 
of  nature,  would  be  a  gross  mistake ;  and  to  renounce  all  \ 
hope  of  making  impression  on  some  of  thenii  would  be  to 

give  up  mnnkind  for  lost. 

Nation-,  being  obliged  by  nature  reciprocally  to  cultivate 
human  icietj  (Prelim.  §  11),  are  bound  to  observe  towards 
each  other  all  the  duties  which  the  safety  and  advantage  of 
that  society  reqnire. 

The  offices  of  KummU^  are  those  sncoonrs,  those  duties,  f  i  ooom 
which  men  owe  to  each  other,  as  men, — that  is,  as  sodal  be-  humMit 
ings  formed  to  live  in  society,  and  standing  in  need  of  mu-^^^^ 
tnal  assistance  for  theur  preservation  and  happiness,  and  tOdatioa. 
enable  them  to  live  in  a  manner  conformable  to  their  nature. 
NoWy  the  laws  of  juUure  being  no  less  ohligaJtory  on  natiorns 
than  on  individuals  (Prelim.  §  5),  whatever  duties  each  man 
owes  to  other  men^  the  mme  does  each  nation,  in  its  way^  owe 
to  oilier  nativns  (Preliiii.  §  10,  &c.).    Such  is  the  foundation 
of  those  common  datiee--of  those  offices  of  hmnanity — to 
which  nations  are  redprocaUy  bouid  towards  each  other. 
They  oonsiBt,  generally,  in  doing  every  thing  in  our  power  [  185  ] 
for  the  preservation  and  happiness  of  others,  as  &r  as  such 
conduct  is  reconcilable  with  otir  duties  towaids  ourselves. 

The  nature  and  esf^ence  of  man,  who,  without  the  assist- 1  3.  Gene- 
ance  of  his  frllow-mcnj  is  unable  to  supply  all  his  wants,  to"^^^P^* 
preserve  himaeil,  to  render  himself  perfect,  and  to  live  hap-  ^^^t^j  ^, 

tiM  of  lUf 
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BOOK  u.  pily,  plainly  show  ns  that  he  is  dest!r!r<l  to  live  in  society,  in 
^  the  interchange  of  mutual  aid ;  and,  consequently,  that  all 
men  are,  by  their  very  nature  and  essence,  obliged  to  unite 
their  common  efforts  for  the  perfection  of  their  own  being 
and  that. of  their  conditioxi.  The  euieet  method  of  encoeef 
ing  in  this  pursuit  |ihat  each  individual  should  exert  luis 
efforts  fint  for  hinue^  and  then  for  others.  Henoe  it  fol* 
lovs,  that,  whatever  we  owe  to  ourselves,  we  likeirise  owe  to 
others,  so  far  as  they  stanti  in  need  of  assistance,  and  we  can 
grant  it  to  them  Avithout  being  wanting  to  ourselves.  Since, 
ihen^  one  nation,  in  its  wai/,  owfs  f"  urmfhrr  niifian  fvert/  duty 
thai  one  man  owes  to  another  man^  ^lu:  miiij  (  /  lay 
down  this  general  j/rineiple : —one  state  owe»  to  anuLiicr  estate 
whatever  it  owes  to  itself^  so  far  as  that  other  stands  in  real 
need  of  its  assistanee,  and  the  former  can  grant  it  without 
neglecting  the  duties  it  owes  to  itself.  Siufh  is  tAs  eternal 
iuid  immutable  law  of  nature.  Those  who  might  be  alarmed 
at  this  doctrine,  as  totally  subversiTe  of  the  maxims  of  sound 
policy,  will  be  relieved  from  their  apprehensions  by  the  two 
following  considerations : — 

1.  Social  bodies  or  sovereign  states  are  much  more  capa- 
ble of  supplying  all  their  wants  than  individual  men  are; 
uuil  mutual  assiBtauce  is  not  so  necessary  among  them,  nor 
BO  firequently  required.  N0W9  in  those  particulars  which  a 
nation  can  itself  perform,  no  succour  is  due  to  it  from  others. 

2.  The  duties  of  a  nation  towards  itself,  and  chiefly  the 
care  of  its  own  safety,  require  much  more  circumspection  and 
reserve  than  need  be  observed  by  an  individual  in  giving  as- 
sistance to  others.    This  remrirk  we  shall  soon  illustrate. 

^4.  Duties  Of  all  the  duties  of  a  nation  towards  itself,  the  chief  ob- 
of  anntion  ji.(.t  j^j  its  preservation  and  perfection,  together  with  that  of 
!cmIuo^r  state.  The  detail  given  of  them  in  the  first  book  of  this 
oUien.  work  may  serve  to  point  out  the  several  objects  in  relation  to 
which  a  state  may  and  should  assist  another  state.  Eveiy 
nation  ought,  on  occasion,  to  labour  for  the  preservation  or 
others,  and  for  securing  tiiem  from  ruin  and  destruction,  as 
&r  as  it  can  do  this  without  exposing  itself  too  much.  Thus, 
when  a  neighbouring  nation  is  unjustly  attacked  by  a  power- 
ful enemy  who  threatens  to  oppress  it,  if  you  can  dcfond  it, 
without  exj>osing  yourself  to  great  danger,  unquusiionably  it 
is  your  duty  to  do  so.  Let  it  not  be  said,  in  objection  to 
tiiib,  that  a  sovereign  is  not  to  expose  the  lives  oi  his  soldiers 
for  the  safety  of  a  foreign  nation  with  which  he  has  not  con- 
tracted a  defensive  alliance.  It  may  be  his  own  case  to  stand 
in  need  of  assistance ;  and,  consequently,  he  is  acting  for  the 
safety  of  his  own  nation  in  giving  energy  to  the  spirit  and  ch'spo- 
[  136  J  sition  to  afford  mutual  aid.  Accordingly,  policy  here  coincides 
with  nn<l  enforces  obligation  and  duty.  It  is  the  interest  of 
])rincos  tn  stop  the  proCTCF?^  of  an  nmbitioiis  mnnarch,  who 
aims  at  aggiandiiing  himself  by  subjugating  his  neighbours. 
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A  powerful  league  was  formed  in  favour  of  the  United  Pro-  book  u, 
when  tiireatexidd  witli  the  joke  of  Loan  XIV.'*'  When  '• 
the  Tnrks  laid  siege  to  Vienna,  uie  hrave  Sobieski,  kins  of 
Poland,  ^:ivc<l  the  house  of  Anatria,t  and  possibly  all  Ger- 
many, and  his  own  kingdom. 

For  the  same  reason,  if  a  nation  is  afflicted  with  famine,  ^  s  ^^hi 
all  those  who  have  pro^nsions  to  spare  ought  to  relieve  lir-r*^*^*^"^* 
distress,  witliout,  liowever,  exposing  themselves  to  want.  (81)) 
But,  if  that  nation  is  able  to  pay  for  the  provisions  thus  fiir-  famine  or 
nished,  it  is  perfectly  lawful  to  sell  them  to  lier  at  a  reason- any  other 
able  rate ;  for  they  are  not  bound  to  furnish  her  with  what 
she  is  herself  capable  of  proooring;  and,  consequently,  there 
18  no  obligation  of  gratuitonsly  bestowing  on  her  snch  things 
as  she  is  able  to  purchase.   To  gire  assistance  in  such  ex- 
treme necessity  is  so  essentially  conformable  to  Immanitj, 
that  the  duty  is  seldom  neglected  by  any  nation  that  has  re- 
ceived the  slightest  polish  of  civilization.    The  great  TTeTiry 
the  Fourth  could  not  fovbcnr  to  comply  with  it  in  favour  of 
obstinate  rebels  v,-h<)  were  bent  on  his  destruction.^ 

Whatever  be  the  calamity  with  which  a  nation  is  afflicted, 
the  like  assistance  is  due  to  it.  We  have  seen  little  states  in 
Siritserland  order  public  collections  to  be  made  in  behalf  of 
towns  or  villages  of  the  neighbouring  countries,  which  had 
been  ruined  by  fire,  and  remit  them  liberal  succours ;  the  dif- 
ference of  religion  proving  no  bar  to  the  performance  of  so 
humane  a  deed.  Tbc  calamities  of  Portugal  have  given  Eng- 
land an  opportunity  of  fulfilling  the  duties  of  humanity  with 
that  nolde  generosity  which  characterizes  a  great  nation. 
On  the  fir^t  intelligence  of  tlio  disastrous  fate  of  Lisbon, §  the 
parliament  voted  a  hundred  thousand  pounds  sterling  for  the 
relief  of  an  unfortunate  people ;  the  king  also  added  consi- 
derable sums:  ships,  laden  with  provisions  and  all  kinds  of 
saeeours,  were  sent  away  with  the  utmost  despatch ;  and  their 
arrival  convinced  the  Portuguese  that  an  opposition  in  belief 
and  worship  does  not  restrain  the  beneficence  of  those  who 
understand  the  claims  of  humanity.  On  the  same  occasion, 
likewise,  the  king  of  Spain  signally  li^j  laycd  his  tenderness 
for  a  near  ally,  and  exerted,  in  a  conspicuous  manner,  his  ' 
humanity  and  generosity. 

A  nation  must  not  simply  confine  itself  to  the  preservation  {  6.  it  ought 
of  other  states ;  it  should  likewise,  according  to  its  power  and  to«MittiiNiw 
their  want  of  its  assistance,  contribute  to  their  perfecdon.  ^^^n^/ ' 
— —  ~  [  oUmitatM. 

•  In  in72.  which  would  hare  occasioned  nioro 

t  Ed  defeated  the  Turks,  and  obliged  itraotion  than  the  most  disastrous  defeat 

ttm  to  raise  the  siege  of  T^eutBy  In  In  b«ttl«^  XnglMd  soppUed  then  wiUi 

US3.  Peruviaa  fe«rk,  which  instantly  oliMkoi 

(W)  Ante,  Prelim.  ^  14.    Uijou  this  and  overcame  the  disease— C. 

principle,  duriog  the  lat«  war  with  |  At  the  famous  siege  of  Paris. 

Wna«»,  whm  th*  Ihradi  teoopt  wen  f  Tb«  «Mtliqiuk«  by  whieh  m  gmi 

uVntM^  afflisted  with  »  dliard«r  part ordiat dtgr wm d«tbro7«d. 

S16 


uiyiii^cu  Dy  GoOglc 


136 


COMUON  DUIUB  OF  A  liAXIOK 


IOCS  n.  We  have  already  Bhown  (Prelim.  §  13)  that  natoral  society 
-SH^Sl^ imposes  on  it  this  general  obligation.  Wo  are  now  come  to 
[  187  3  the  proper  place  for  treating  of  the  obligation  somewhat  more 
in  dotaiL  A  state  is  more  or  less  perfect,  as  it  is  more  or 
less  adapted  to  attain  the  end  of  civil  societj,  which  consists 
in  procuring  for  its  members  every  thing  of  which  they  stand 
in  need,  for  the  necessitie.'',  the  convenience,  and  enjoyments 
of  life,  and  for  their  happmesa  in  general, — in  providing  for 
the  peaceable  enjoyment  of  property,  and  the  safe  and  easy 
administration  of  justice, — and,  finally,  in  defending  itself 
against  all  foreign  violause  (Book  L  §  M).  Etotj  nation 
inarefore,  shonld  oocasionaUj,  and  accordinj;  to  its  power, 
contribute,  not  only  to  put  another  nation  in  possession  of 
these  advantages,  but  likewise  to  render  it  4;apable  of  pro- 
curing them  itself.  Accordingly,  a  learned  nation,  if  applied 
to  for  masters  and  teachers  in  the  sciences,  by  finother  nation 
desirous  of  shaking  off  its  native  barbarism,  ought  not  to 
refuse  such  a  request.  A  nation,  whose  happiness  it  is  to 
live  under  wise  laws,  should,  on  occasion,  make  it  a  point 
of  duty  to  communicate  them.  Thus,  when  the  wise  and  vir^ 
toons  Romans  sent  ambassadors  to  Ghreece  to  collect  good 
lawSy  the  Greeks  were  £ur  from  rejectang  so  reasonable  and 
so  laudable  a  request  (90) 
{  7.  But  not  But^  though  a  nation  be  obliged  to  promote,  as  far  as  lies 
bj  force.  Jq  j^g  power,  the  perfection  of  otliers,  it  is  nnt  entitled  forcibly 
to  obtrude  these  good  offices  on  them,  buch  an  attempt 
wonld  be  a  violation  of  their  natural  liberty.  In  order  to 
cuinpf'l  any  one  to  receive  a  kindness,  we  must  have  an  autho- 
rity over  hiiii ;  but  nations  are  abauluteiy  free  and  independ- 
ent (Prelim.  §  4).  Those  ambitious  Europeans  who  attacked 
the  American  nations,  and  subjected  thrai  to  their  greedy 
dominion,  in  order,  as  they  pretended,  to  civilize  them,  and 
cause  them  to  be  instructed  in  the  true  religion^ — ^those 
usurpers,  I  say,  grounded  themselves  on  a  pretext  equally 
unjust  and  ridiculous.  It  is  strange  to  hear  the  learned  and 
judicious  Grotius  asM  rt  that  a  soverei2;n  may  justly  take  up 
arms  to  chastise  nations  which  are  guilty  of  enormous  trans- 
gressions of  the  law  of  natui  e,  which  treat  tlieir  parents  leith 
itihumanity  like  the  Sogdiam^  which  eat  human  fiesh  as  the 
ancietU  QnuU^       (91)   What  led  him  into  this  enror^  was, 

(90)  Se«  the  cuuduot  of  Charlemagne  hut  otbenriM  it  itquhw  prodsntul 

and    Alfred  tlio  Great     ITumo  Ilist  clitL'ks. — C. 

The  ADcient  policy  was  to  withhold  any      *  Do  Jure  BcUi  cc  Facis,  lib.  iL  cap. 

oonmnmieftllaii  or  inlbiiutfoa  ttt  im-  zx.  f  11. 

provemcDta  which  might  diminish  our      (91)  And  eco  tho  ahsardity  of  s^uch 

home  manufaotoret  j  but  thereitriotioiw  int«rf«r«noe  sarauticaUj  well  ezempli- 

i^on  the  exportaHoni  of  wflfloen  and  fled  hy  Oerfi&toa  in  fab  Doa  Qitixot«^ 

machincrj  were  roOMivod  by  5  Geo.  4,  reloading  the  refractory  apprentice  and 

c.  97.    If  there  be  reeiprocity  on  the  compelling  hia  rua.«itcr  to  beg  pardon, 

part  of  the  other  nation,  the  indulgence  thereby  oooaaioning  the  former  an  in- 

of  Ob  liberal  poliejnait  be  dodnblo;  flnitely  vuat  mm  oliiitlwwMiiifc— <?■ 
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his  attributing  to  every  iri'lopondent  man,  and  of  course  to  ^^^^ 

rverj  sovereign,  an  odd  kind  of  ri^ht  to  j)unish  faults  which  '■ — 

involve  an  cnormouij  violation  of  the  laws  of  nature,  tliout^h 
they  do  not  affect  either  his  rights  or  his  saletv.  But  we 
have  shown  (Book  I.  §  169)  that  men  derive  the  right  of  pun- 
isbment  solely  from  theb  nght  to  provide  for  their  own  safety ; 
and  consequently  they  cannot  claim  it  except  against  those 
by  Trhom  they  have  been  injured.  Gould  it  escape  Grotius, 
that,  notwithstanding  nil  the  precautions  added  by  him  in 
the  following  paragraphs,  his  opinion  opens  a  door  to  all  the 
ravages  of  enthusiasm  and  fanaticism,  and  furnishes  ambition 
with  numberle."«s  pretexts  ?  Moliammed  and  his  successors  have 
desolated  and  subdued  Asia,  to  avenge  the  indignity  done  to 
the  unity  of  the  Godhead ;  all  whom  they  termed  associators 
or  idolaters  fell  victims  to  their  devout  fury.  [  188  ] 

Since  nations  ought  to  perfonn  these  duties  or  offices  of  ?  Th» 
humanity  towards  each  other,  aooordin^  as  one  stands  in  need,  '^^}^  ^y^^' 
and  the  other  can  reasonably  comply  wi^  them,— every  nation 
bein^  free,  independent,  and  sole  arbitress  of  her  own  actions,  hnmanitj. 
it  belongs  to  each  to  consider  whether  her  situation  warrants 
her  in  askin;^  or  granting  any  thing  on  this  head.  Thus, 
1.  Every  nation  has  n  perfect  right  to  ask  of  another  that 
u.-:!iatance  and  iliose  kind  oflBces  which  she  conceives  herself 
to  stand  in  need  of.    To  prevent  her,  would  be  doing  her  an 
injury.    If  she  makes  the  application  without  necessity,  she 
is  guilty  of  a  breach  of  duty ;  but,  in  this  respect,  she  is 
wholly  independent  of  the  judnnent  of  others.  A  nation  has 
a  right  to  ask  for  these  kind  offices,  but  not  to  dmand  them« 

For,  2.  These  offices  being  bio  only  in  necessity,  and  by  a| «.  The 
nation  which  can  comply  with  them  without  being  wanting  toriL'^it  of 
itself ;  the  nation  that  is  applied  to  has,  on  the  other  hnn  l,  a  -'"^^^^^ 
right  of  judging  whether  the  case  really  demands  them,  «nd^  ^  ^^.^j^ 
whether  circumstances  will  allow  her  to  grant  them  consist-  be  gmated. 
ently  with  that  regard  which  she  ought  to  pay  to  her  own 
safety  and  interests :  for  instance,  a  nation  is  m  want  of  corn, 
and  applies  to  another  nation  to  sell  her  a  quanti^  of  it : — 
in  this  case  it  rests  with  the  latter  party  to  judge  whether,  by 
a  compliance  with  the  request,  they  will  not  expose  themselTes 
to  the  danger  of  a  scarcity :  and,  if  they  refuse  to  comply, 
their  determination  is  to  be  patiently  acquiesced  in.  We  have 
very  lately  seen  a  prudent  performaticr  of  thi«  duty  on  the 
part  of  Russia:  she  generously  assisted  Sweden  wlien  threaten- 
ed with  a  famine,  but  refused  to  other  powers  the  liberty  of 
purchasing  corn  in  Livonia,  from  the  circumstance  of  stand- 
ing herself  in  need  of  it,  and,  no  doubts  from  weighty  political 
motives  likewise. 

Thus,  the  ri^t  which  a  nation  has  to  the  offices  of  humanity  § 
isbut  an  imperfect  one:  she  cnnnot  compel  another  nation  'J"^** 
the  performance  of  them.     The  nation  that  unreasonably  ^^^^^4^,^^ 
refuses  them  offends  against  equity,  which  consists  in  acting  com 
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BOOK  IT.  conformftbly  to  tbe  imperfect  right  of  anotber :  but  thereby 
THAP.  I.      injury  is  done ;  injury  or  injustice  being  a  trespass  against 


ttUuh  the  jg  impossible  that  nations  should  mutually  discharge  all 


offi.'o^  of         perfect  rif'ht  of  another. 

ttUkh  the         -  *      -  o 

wioDg.  °^theso  ^ovcral  dutios  if  they  do  not  love  each  other.  This  is 
?ii  Mil  i'^'''"'  pource  from  which  the  offices  of  Inminnity  should 
uuU  lovo  of  proceed ;  they  will  retain  the  character  and  perfection  of  it. 
nation*.  Then  nations  will  be  seen  sincerely  and  chpcrfully  to  help  each 
other,  earnestly  to  promote  their  common  welfare,  and  culti- 
yate  peace^  without  jealousy  or  distrust. 
1 1».  Bach  A  real  friendship  will  be  seen  to  reign  amons  them;  and 
nnfi  n  happy  stste  consists  in  a  mutual  affection.   Every  nation 

ulSltoiAe'^     obliged  to  cultivate  the  friendship  of  other  nations,  and 
friendehip   careftffly  to  avoid  whatever  might  kindle  their  enmity  against 
of  othen.    her.    Wise  and  prudent  nations  often  pursno  this  line  of  con- 
duct from  viewjs  of  dirort  <ind  present  interest :  a  more  noble, 
[  189  3  more  general,  and  less  direct  interest,  is  too  rarely  the  motive 
of  politicians.    If  it  be  incontestable  that  men  must  love  each 
other  in  order  to  answer  the  views  of  nature  and  discharge 
the  duties  whieh  she  presoribes  them,  as  well  as  for  their  own 
private  advantage, — can  it  be  doubted  that  nations  are  under 
the  like  reciprocal  obligation  ?   Is  it  in  the  power  of  men,  on 
dividing  themselves  into  different  political  IkkIIcs,  to  break 
the  ties  of  that  universal  society  which  nature  has  established 
amongst  them  ? 

^  13.  To  If  a  man  on<?bt  to  qiialify  him«rlf  ff^r  becoming  useful  to 
perfect  it*cif  other  men, — and  a  citizen,  for  renderini^  useful  services  to  his 
wHh»Tiew  cQUj^trv  and  fellow  citizens, — a  nation  likewise,  in  perfecting 

to  tho  ftd-  •       •  . 

vantagoof  horself,  ought  to  have  in  view  the  acq^uisition  of  a  greater 
others,  and  dcgrco  of  abiUtv  to  promoto  the  perfection  and  happiness  of 
Mt  thm    other  nations ;  she  should  be  careful  to  set  them  good  examples, 
giod  •xaoi.      avoid  setting  them  a  pattern  of  any  thins  evil.  Imitation 
is  natural  to  mankind :  the  virtues  of  a  celebrated  nation  are 
sometimee  imitated,  and  much  more  frequently  its  vices  and 
defects. 

g  14.  To       Glory  being  a  possession  of  great  importnTirr  tn  a  nation, 
take  care  of  as  we  have  shown  in  a  particular  chapter  expressly  devoted 
thabgloiy.      ^y^^  subject,* — the  duty  of  a  nation  extends  even  to  the 
care  of  the  glory  of  other  nations.    In  the  first  place,  she 
should,  on  occasion,  contribute  to  enable  them  to  merit  true 
^lorr :  seoondly,  she  should  do  them  in  this  respect  all  the 
justice  due  to  them,  and  use  all  proper  endeavours  that  such 
justice  be  universally  done  them :  finally,  instead  of  irritating, 
she  should  kindly  extenuate  the  bad  effect  which  some  slight 
blemishes  may  produce. 
^  15.  Bif.      From  the  manner  in  which  we  have  established  the  obliga- 
»!it°i!!l"^    tion  of  performing  the  offices  of  humanity,  it  plainly  app'^ars 
to  be  solely  founded  on  the  nature  of  man.    Wherefore,  no 
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nation  can  refuse  them  to  another,  under  pretence  of  its  pro-  aooK  n. 
fessin^  ;i  different  religi"^i :  to  be  entitled  to  them,  it  is  yufli-  ** 


cient  that  tlie  claimnnt  our  felloAv-ireature.  A  conformity  ought  not  ui 
of  belief  and  worship  may  become  a  new  tie  of  friendship  pr*^!*^*  tbe 
between  nations :  but  no  difference  in  these  respects  can  war-  ^^^^ly 
»nt  US  in  laying  aside  the  character  of  men,  or  the  sentimenta 
annexed  to  it*  Aa  we  hare  ahreadj  related  (§  5)  some  instances 
well  worthy  of  imitation,  let  us  here  do  justice  to  the  pontUF 
who  at  present  fills  the  see  of  Home,  and  has  recently  given 
a  very  remarkable  example,  and  which  cannot  be  too  highly 
commended.  Information  being  given  to  that  prince,  that 
several  Dutch  ships  remained  at  Civita  Vecchia,  not  daring  to 
put  to  sea  for  fv.w  of  the  Algeriiie  corsairs,  he  immediately 
issued  orders  tixai  the  frigates  of  the  ecclesiastical  state  dhould 
convoy  those  shi^s  out  of  danger ;  and  his  nuncio  at  Brussels 
received  instructions  to  signify  to  the  ministers  of  the  states- 
general,  that  his  holiness  made  it  a  rule  to  protect  commerce 
and  perform  the  duties  of  humanity,  without  regarding  an^ 
difference  of  religion.  Such  exalted  sentiments  cannot  fail 
of  raising  a  veneration  for  Benedict  XIV*  even  amongst  Pro- 
testants, (02)  ^  ^  [  140  ] 
How  happy  ^vi  >\\]il  njankind  be,  were  these  amiable  precepts  §  16.  Rule 
of  nature  every  wliere  observed !  Nations  would  communicate 
to  each  other  their  products  and  their  knowledge ;  a  profound  on,n^amiuto' 
peace  would  ^roTail  all  over  the  earth,  and  enrich  it  with  its 
myaluable  fruits;  indnstry,  the  sciences,  and  the  arts  would 
be  employed  in  promoting  our  happiness,  no  less  than  in  re- 
heving  onr  wants ;  violent  methods  of  deciding  contests  would 
be  no  more  heard  of;  all  differences  would  be  terminated  by 
moderation,  justice,  and  o'jnity;  tlic  world  would  have  the 
appearance  of  a  large  republic ;  men  would  live  everywhere 
like  brothers,  and  each  individual  be  a  citizen  of  the  universe. 
That  this  idea  should  be  but  a  delightful  dream  I  yet  it  iiows 
from  the  nature  and  essence  of  man.*  But  disorderly  pas- 
sions, and  private  and  mistaken  interest^  will  for  ever  prevent 
its  being  realised*   Let  us,  then,  consider  what  limitations  * 

(92)  He  wns  much  celebrated  anJ  mnn.—it  noee?sarUy  follow?,  iLat,  ac- 

•poken  of  in  Lord  ChArlemont's  Tn-  cording  to  the  intentioiui  of  nature,  all 

^  in  A.  1>.  lT4Sv-^.  nuuddnd  onut  hawt  one  oommoB  in- 

•  Here,    again,  let  us  call  in  tho  terest. — Ergo  unum  debet  oi^so  omni- 

aathority  of  Cicero   to  our  support,  bm  propositum,  at  eadem  sit  utilitaa 

«AU  mankind   {i^ixya  that   excellent  ania8Ct\)Uiiqae  ct  univonorum :  quam 

philosopher)  sbonld  lay  it  down  at  d  ad  M  qvlaqw  rapiat,  dissolTOtur 

their  conitant  rule  of  action,  tbnt  in-  omnis  hTiintinn  conBociatio.    j^tqui^  =1 

dividnal  and  general  advantage  ebuuld  etiom  hoc  natura  pra8cribit|  ut  homo 

tho  fuut  finv if  ««di  man  itrlTei  to  bomlnl,  qideiiaque  tit,  ob  «am  ipiaa 

grasp  erery  adrantngo  for  himself,  all  cansam,  quod  is  homo  sit,  consul  torn 

Jte  tie?    of   human   society  will  bo  relit,  necesso  est,  i^ccnndam  eandem 

broken.    And,  if  nature  ordains  that  naturam,  omnium  utilitatem  e«ae  oom- 

aaa  ihofiild  faai  liitemstod  In  the  wel-  munem.  D»  iJ^fh,  Vh*  OL      in  Holt 

fare  of  bis  feDow-man,  rr^iopvcr  he  be.  Bp*  1797* 
and  fin  the  single  reason  that  he  ii  a 
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MOB  a,  the  present  state  of  mei^  and  tlie  ordinnry  mazmiB  and  eon- 
duct  of  nations,  maj  render  necessary  in  the  practice  of 
these  precepts  of  native^  which  are  in  themselTes  so  noUe 

and  excellent. 

The  law  of  nature  cannot  condemn  the  good  to  become  the 
dopes  and  proy  of  the  wirkod,  and  the  victims  of  their  injus- 
tice and  ingratitude.  ■Melancholy  experience  shows  that  mmt 
nations  aim  only  to  strengthen  and  enrich  themselves  kt  the 
expense  of  others, — to  domineer  over  them,  and  even,  if  an 
opportumty  offers,  to  oppress  and  bring  them  under  the  yoke. 
Andence  does  not  allow  as  to  strengthen  an  enemy,  (93)  or 
one  in  whom  we  discoyer  a  desire  of  plundering  and  oppress- 
ing ns :  and  the  care  of  our  own  safety  forbids  it.  We  have 
seen  (I  3,  ke,)  that  a  nation  does  not  owe  her  assistance  and 
the  offices  of  hnmanity  to  other  nations,  except  so  far  as  the 
grant  of  them  is  reconcilable  with  her  duties  to  herself. 
Hence,  it  eviiknily  follows,  that,  though  the  universal  love  of 
mankind  obiices  us  to  grant  at  all  times,  and  to  all,  even  to 
our  enemies,  those  offices  which  can  only  tend  to  render  them 
more  moderate  and  virtuous,  because  no  inconvenience  is  to 
be  apprehended  from  granting  them, — we  are  not  obliged  to 
give  tnem  snch  suooonrs  as  probably  may  become  destnicti?e 
to  ourselves.  Q^hns,  1.  The  exceeding  importance  of  trade, 
not  only  to  the  wants  and  conveniences  of  life,  but  likewise 
to  the  strength  of  a  state,  and  furnishing  it  with  the  means 
of  defending  itself  against  its  enemies, — and  the  insatiable 
[  141  J  avidity  of  those  nations  which  seek  wholly  and  exclusively  to 
engross  it, — thus,  I  say,  these  circumstances  authorize  a  na^ 
tion  possessed  of  a  branch  of  trade,  or  the  secret  of  some 
important  manufacture  or  fabric,  to  reserve  to  herself  those 
sonrees  of  wealth,  and,  instead  of  commnmcating  them  to 
foreign  nations,  to  take  measures  against  it.  But,  whm  the 
necessaries  or  conveniences  of  life  are  in  question,  the  nation 
ought  to  sell  them  to  others  at  a  reasonable  price,  and  not 
convert  her  monopoly  into  a  system  of  odious  extortion.  To 
•  commerce  £n^land  chiefly  owes  her  greatness,  her  power,  and 
her  safety:  who,  then,  will  presume  to  blame  her  for  endea- 
vouring, by  every  fair  and  just  method,  to  retain  the  several 
branches  of  it  in  her  own  hand  ? 

2.  As  to  things  directly  and  more  particularly  useful  for 
war,  a  nation  is  under  no  obligation  to  sell  them  to  others  of 
whom  it  has  the  smallest  suspicion ;  and  prudence  even 
elares  against  it.  Thus,  by  the  Roman  laws,  people  were 
very  justly  prohibited  to  instruct  the  barbarous  nations  in 
building  ipgdleys.   Thus,  in  England,  laws  have  been  enacted 


(93)  The  same  prudential  oonaider-  granted  witboat  equivalent  to  another 

■flon  •ztendt  also  fai  tim*  of  jmoc*/  ttatc,  the  may  dedJM  mv  aprfnil  tt« 

for,  who  can  anticipate  how  soon  after  nilioB  wh9«oiifta«dfhMBf— 0. 
•dnmtaget  haif%  b««n  ooafemd  or 
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to  preTont  ihe  beet  method  of  sliip-bailding  from  being  earned  mok  n. 
out  of  the  kingdom.  .  .^^ 

This  cautioii  Is  to  be  carried  farther,  with  respect  to  na* 
tioDS  more  justly  suspected.    Thus^  when  the  Turks  were 

successfully  piirsninfz;  their  victorioug  rnrocr,  and  rapidly  ad- 
vancing to  the  zenith  of  power,  all  Clnistian  nations  ouglit, 
independent  of  every  bigoted  consideration,  to  have  consi- 
dered them  Oii  enemies ;  even  the  most  distant  of  those  na- 
tions, though  not  en^a^ed  in  any  contest  with  them,  would 
hare  been  justifiable  m  breaking  off  all  commerce  irith  a  peo- 
ple wbo  made  it  iheir  profession  to  subdue  by  force  of  arms 
an  who  would  not  aohnowled^e  the  authority  of  their  prophet. 

Let  us  further  observe,  with  re^d  to  the  prince  in  par-  j  ir.  Parti- 
ticular,  that  he  ought  not,  in  affairs  of  this  nature,  to  obey  cviar  iimit*- 
without  reserve  all  the  suggestions  of  a  noble  and  generous  ^^^"'j*^ 
heart  impelling  him  to  sacrifice  his  own  interests  to  the  *d-JJJ^Jj||j^ 
vantage  of  others,  or  to  motives  of  generosity ;  because  it  is 
not  his  private  interest  that  is  in  question,  hut  tliat  of  the 
state — that  of  the  nation  who  has  committed  herself  to  his 
oare.   Gicm  says  that  a  great  and  elSTated  soul  despises 
pleasures,  wealth,  life  itseli^  and  makes  no  account  of  them, 
when  the  common  ntili^  Ues  at  stake.*   He  is  ri^t,  and 
such  sentiments  are  to  be  admired  in  a  private  person  ;  bat 

fenerosity  is  not  to  bo  exerted  at  the  expense  of  others, 
'he  he;i<l  or  conductor  of  a  nation  ought  not  to  practise  that 
virtue  iu  public  aff'airs  without  great  circumspection,  nor  to  a 
greater  extent  than  will  redound  to  the  glory  and  real  advan- 
tage of  the  state.  As  to  the  common  good  of  human  society, 
he  ought  to  pay  the  same  attention  to  it  as  the  nation  he  re- 
presents would  be  obliged  to  pay  were  the  government  of  her 
affairs  in  her  own  hand. 

But,  though  the  duties  of  a  nation  towards  herself  set  {is. 
bounds  to  the  obligation  of  performing  the  offices  of  human-  natfon 
ity,  they  cannot  in  the  least  affect  the  prohibition  of  ^'^'^^g  ^"^^^^J^" 
any  harm  to  others,  of  causing  them  any  prejudice, — in  a^"^* 

word,  of  injuring  them  f  If  every  [  142  J 

man  is,  by  his  very  nature,  obliged  to  assist  in  promotinfj  the 
perfection  of  others,  much  more  cogent  are  the  reasons  wixick 
forbid  him  to  increase  their  impeifection,  and  that  of  their 
condition.  The  same  duties  are  incumbent  on  nations  (Pre- 
lim*  SS  ^9  6)*  nation,  therefore,  ousht  to  commit  any 
actions  tending  to  impair  ^e  perfection  of  other  nations,  and 
that  of  their  condition,  or  to  impede  their  progress, — in  other 


•  D*  0ffi«.  Ub.  IB.       V.  prejudice   (to  prejadiee),   htener  (to 

f  L(x€r  (profeuedlj  IxMTowed  from  woand,  or  hurt),  ero  not  of  preoiselj  the 

the  Latin  (<rdo)  ig  the  t«rm  used  by  Furao  import."  ami  that,  hy  the  word 

the  author,  who,  io  order  tho  better  to  Uzer  (which  in  hero  rvudcrcd  injure)  bd 

•zpiyii  Us  meanings  prooaedi  to  in-  BMUM,''ing«n«iial,esiuniigimpwf«etioii 

forra  n«,  that  <*>u;iV^  (to  hnrt),  cffenser  In  tho  injured  pnrty.  or  in  his  ci'n.iifi..a 

(to  offeQd)^  /aire  tort  (to  wroDg),  porter  — readeriog  his  peraoa  or  hb  conditiuii 


Ito  «Mife  dDliiment),  j>orffr  Uh  p«i!f«eL*' 
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BOOK  ir,  wo^(l^^,  to  injure  them.  (94^  And,  since  the  perfection  of  a 
cgAT.  I.  n..t;..,i  consists  in  her  aptitude  to  attain  the  end  of  civil  so- 
ciety— and  the  perfection  of  her  condition,  in  not  wanting 
any  of  the  things  necessary  to  that  end  (Book  1.  §  14) — no 
one  nation  ought  to  hinder  another  from  attaining  the  end  of 
dvU  societj,  or  to  render  her  incapable  of  attainin||  it.  This 
general  principle  forbids  nations  to  practise  any  evil  manoem^ 
vres  tending  to  create  disturhance  in  another  staiCy  to  foment 
c?/>f"^r^7.  fo  corrupt  its  citizenfty  to  alienate  its  aliieSf  to  raise 
^Ti' mi  s  HL^ninst  it,  to  tnrnish  its  glory,  and  to  deprive  it  of 
ita  uatura]  a^lvanta^res.  ('.*r>) 

However,  xl  will  be  easily  conceived  that  negligence  in  i'lil- 
fiOIng  the  oommon  dntiee  4^  humanity,  and  even  ih»  refusal 
of  diese  duties  or  offices,  is  not  an  injury.  To  neglect  or  re- 
fuse contributing  to  the  perfeetion  of  a  nation,  is  not  impaii^ 
ing  that  perfection. 

It  must  be  further  obeerred,  that,  when  we  are  making  use 
of  our  ricrlit,  when  we  are  doing  what  we  owe  to  ourf»elve8  or 
to  otliors,  if,  from  this  action  of  ours,  any  prcju  lice  results 
to  the  perfection  of  another, — any  detriment  to  his  exterior 

(M)  TUf  podtkm,  howww,  riq«irM  Repu  MS,  tU,  %  and  in  Bir4  Tkamp. 

qaalificatiou ;  T^r,  whether  in  ilmo  uf  ion,  c-itoJ  id.  and  id.  222,  Lord  EldoD 

peaoo  or  of  war,  a  nation  has  a  nght  rofuaed  to  take  notioo  of  the  Rcpnljlic 

to  diminish  the  commerce  or  resourcea  of  Colombia:  and  it  seems  that,  if  a 

of  amvther  bj  lair  rivalry  and  other  bill  in  equity  IUmIj        HuA  «». 

means  not  in  themselves  unjust,  precisely  lony  had  been  recognised  as  an  inde- 

as  ono  tradesman  majr  by  /air  comjte-  pendent  state,  the  court  maj  take  ju- 

HHom  tmdaiMU  Us  neighboar,  and  didal  ii<»tEoe  of  the  eontniy^md  dem* 

tiiercby  alienate  his  eu.'-t'uiu'rs. — C.  or  proceed  accordingly;  and  the  tMre 

(95)  An  InHtnnro  of  this  nilc  is,  the  fact  of  this  coutitry  having  for  com- 

iilegalitjr  of  any  cuuuaefcial  iuleroour8«  mercial  purpu««s  sent  a  consul  to  a  re> 

with  •  iwroltsd  colony  befoiv  iti  i«p»«  voltod  cnlnuj,  b  aot  «4pdTid«al  to  ft 

mte  indepcndenco  ha."  hc^n  acknow-  «rafe  recognifnm  of  its  indepcinU  r:. : 

lodged.    A  oontraot  made  between  a  Taylor  v.  Barclajff  2  Sim.  213,  and 

roToltod  oolony  in  tliol  ehanMtor  with  Yrimrrt  r.  Otmtemi,  11  Uoen,  308 ;  3 

the  subject  of  another  state  that  has  Carr.  &  V.  223 ;  3  Binf .  432,  died  id. 

not  a*  }  (  t  recognised  such  revolted  eo-  219;  \Tht  raited  Stukit  r,  Palmtr,  i 

\oaj  aa  an  independent  state,  is  illegnl  Wheat  Kep.  610.} 

and  Told.  and  will  not  b»  given  effeet  To  fupply  neh  »  wroltod  oolooy 

to  by  tho  Court  of  Chnncory,  or  any  for  oven  ani/  imlt'ju'ndent  niato)  witti 

other  court  in  this  country.    Citg  ^  money,  without  leave  of  the  govem- 

Semer.  Bani  of  England,  9  Yea.  847;  uent  to  which  a  subject  belongs,  is  il- 

Jcnft  V.  n^ircxa  det  Rio,  1  Turner  A  legal,  because  that  woold  he  Mliating 

Rns*.  207;  Thnmp^on  v.  P-nrhn,  2  ?im.  •n'*h  colony  [i;rnin"t  fhf  psr*>nf  cnnrstry 

Rep.  202,  3;  Z>«  Wut»  r,  Jiendrick*,  to  which  it  belongs;  and  also  becans« 

i  Bmg.  S14|  YtiMtrri  t.  ClraM*^  il  weald  ereote  ol^eete  sad  inlentte  on 

11  M(>  ^<,   'm;   2   Cnr.   k   P.  223;  the  port  of  the  subject  that  might  is 

8  Bing.  432 ;  for,  such  direct  rccogni-  case  of  war  bo  injurious  to       own  gn. 

Hon  of  such  a  revolted  eolony  must  vemment.    Observations  in  Thompton 

necessarily  be  offensive  to  the  princi-  v.  Powlet,  2  Sim.  Rep.  208,  and  Ac*-, 

pnl  ftate  to  which  it  belonged;  and,  in  ning$  v.  Rothschild,  12  Moore,  559;  4 

the  American  war.  Great  Britain  de.  Bing.  815,  385;  9  Bar.  4  Cros.  470; 

ehved  war  agafaut  Franee  and  other  Tritarri  t.  CheMot,  11  Mborc,  308 ;  2 

couiitri.  s  on  the  ground  of  their  im-  Car.  A  P.  223;  3  Bing.  432.     |  » 

proper  interference  between  her  nni  The  SantiMima  2Vmid9d9,  7  Wheat, 

her  ooloniei,  Tkompwn  t.  PowUt,  2  isim.  Bep.  283.) 
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condition, — we  are  not  guilty  of  an  injury :  we  are  doing  book  h. 
what  is  lawful,  or  even  what  we  ought  to  do.  The  damage 
which  accrues  to  the  other  is  no  pu^  of  our  intention :  it  is 
merely  an  accident,  the  imputability  of  which  must  be  deter* 
mined  by  the  particular  circumstances.  For  instance,  in  case 
of  a  lawful  defence,  the  harm  we  do  to  the  aggressor  is  not 
the  object  we  aim  at : — wc  act  only  witli  a  \'iew  to  our  own 
safety ;  we  make  use  of  our  right ;  and  the  aggressor  alone  ia 
chargeable  with  the  mischief  which  he  brings  on  himself. 

Nothinfz;  is  more  opposite  to  the  duties  of  humanity,  nor g  19.  of- 
more  contrary  to  that  society  which  should  be  cultivated  by  f^*"*** 
nations,  than  offences,  or  actions  whidi  give  a  just  displeaamre 
toothers:  eyeiy  nation iher^bre shodd earefidly  avoid  giving 
any  other  nation  real  offence:  I  say  real;  for,  should  others 
take  offcricn  at  omr  behaviour  wlien  we  are  only  using  our 
rights  or  fulfilling  our  duties,  the  &ult  lies  with  them,  not  with 
us.    Offences  excite  such  asperity  and  rancour  between  nations 
that  we  should  avoid  giving  any  room  even  for  ill-i^rounded  |^  143  J 
piques,  when  it  can  he  done  without  any  inconveniL  iicy,  or 
failiiie  ui  our  duty.    It  is  said  that  certain  medals  and  dull 
j Cists  irritated  Louis  XIV.  against  the  United  Provinces  Ut 
such  a  degree  as  to  induce  him,  in  1672,  to  undertake  the  de- 
Btruetion  of  timt  repuhlic.  (96^ 

The  nuudms  hud  down  in  tnis  chapter,— »thoae  sacred  pre- f  20.  Bai 
oepts  of  nature, — were  for  a  long  time  unknown  to  nations. 
The  ancients  had  no  notion  of  any  duty  they  owed  to  nations 
with  whom  they  were  not  united  hy  treaties  of  friendship.* 
The  Jews  especially  placed  a  great  part  of  their  zeal  in  hating 
all  nations  ;  and,  as  a  natui'al  consequence,  they  were  detestea 
and  despised  by  them  in  turn.  At  length  the  voice  of  nature 
came  to  be  heard  among  civilized  nations ;  they  perceived  that 
all  men  are  hreUiren^f  When  will  the  happy  tmie  come  that 
they  shall  behave  as  such? 


(96)  Oa  tliSt  grooid  il  wu       tiiat  SQ^  and  mo  jMtl^  page  17S»  end  «f  note; 

tlie  publication  in  Englaiid  of  a  libol  and  Boe  1  Chit.  Commercial  L.  74. — C. 
upon  Bonaparte,  then  first  consul  of      ♦  To  tbc  example  of  the  Romans 

the  Freuch  republic,  wbls  an  iudictable  may  be  added  that  of  the  English  in 

«^ence,  ae  naleulrted  to  ttix  up  ani-  fiwmer  daysy— sln««»  on  the  occasion 

naoriity  between  him  and  the  citizens  of  a  navigator  being  acctisi  J  of  having 

of  the  repuhlic,  and  to  create  discord  committed  some  depredations  on  the 

between  ow  king  and  people  end  Mid  naUm  of  India,  "tUs  aet  of  tnjvetlee* 

Boni^MU'te  and  said  republic.   Ailbr*  (according  to  Grotins)  '^was  not  with- 

mation  againat  PtltUr  fileJ  iu  Crown  out  advocates  who    mninUiinc^,  that, 

Office,  K.  li.,  in   Michaeiuuu   Term,  by  the  ancient  laws  of  England,  crimes 

4S  Oeo.  a^l  Cemp.  352.    ( Adam'e  eomnitted  ag^ut  foreign  nalione  with 

Rep.  of Trial.  Lond.  l«or>.}    So  wliom  thorn  ext?tcd  nn  public  treaty 

Lord  ilawkesbury  laid  it  down  to  be  uf  alliance,  were  not  punishable  in  that 


'*that  a  flweign  power  bae  a  right  kingdom.'*— JSTtMory  of  tk$  DiMm^mntm 

to  apply  to  foreign  cuurtc<  of  Jiulicatore  im  the  Low  Count Hmphotiii 

and  obtain  redre»«s  fur  (kfauiation  or  f  See  j  If  a  fine  pMMge  of  CkerOb 

ealutony,"  6  Aiuaeli's  Modem  Europe, 
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OF  THB  MUTUAL  CuMMEECK  BKTW££N  NATIONS. 

obu^^°^  ALL  men  oQg^t  to  find  on  eftrth  the  things  they  stand  in 
tl0D  of  a*.  In  the  primitlTe  state  of  communion,  thej  took  them 

Uoon  to  car-  wherevet  they  happened  to  meet  with  them,  if  anotlier  bail 
ryonmn-  not  l)efore  rtppropriatrd  them  to  his  own  use.  The  introduc- 
JJ'J'J'"*  tion  of  dominion  and  |)rr»perty  could  not  deprive  men  of  so 
essential  a  right ;  an<l,  consequently,  it  cannot  take  place 
without  leaving  them,  in  general,  bume  mean  of  procuring 
irhat  is  useful  or  necessary  to  them.  This  mean  is  commerce ; 
by  it  eyery  man  may  still  supply  his  wants.  Things  being 
now  become  property,  there  is  no  obtuning  them  witnout  the 
owner's  consent,  nor  are  they  usoally  to  bo  had  for  nothing  ; 
but  they  may  be  bought,  or  exchanged  for  other  tilings  of 
equal  value.  Men  are,  therefore,  under  an  obligation  to  carry 
on  that  commerce  with  each  other,  if  they  wish  not  te  deviate 
from  the  tnews  of  nature  ;  and  this  obligation  extends  also  to 
whole  natioiis  or  Htatri<  (rrelim.  §  5).  It  is  selil«»m  that  nature 
is  seen  in  one  place  to  produce  every  thing  nece&sary  for  the 
nse  of  man ;  one  conntry  abounds  in  com,  another  in  pastor^ 
and  cattle,  a  third  in  timber  and  metals,  &c.  If  all  those 
countries  trade  together,  as  is  agreeable  to  human  nature,  no 
[  144  3  ^  il^^  ^  ^e  wiUiout  such  thmgs  as  are  useful  and 
necessary;  and  the  views  of  nature,  our  common  mother,  will 
be  fulfilled.  Further,  one  country  ia  fitter  for  some  kiiul  of 
products  than  another,  as,  for  instance,  fitter  fiir  the  vine  than 
for  tillage.  If  trade  and  barter  take  place,  every  nation,  on 
the  certainty  of  procuring  what  it  wants,  will  employ  its  land 
and  its  industry  in  the  most  advantageous  manner,  and  man^ 
Mnd  in  general  nrove  gainers  by  it  Such  are  the  foundations 
of  the  general  obligation  incumbent  on  nations  reciprocaUy  to 
eultiyate  commerce.  (97) 

(07)  Tho  restrictions  on  traJp,  which  freedom  beinfj  vptt  faroumblo  to  com- 

have  been  enforced  absolutely  or  con-  maoog  it  U  implied  in  tbe  duties  of  d»» 

dittonally,  by  afanosfc  all  tiia  pow«riU  tloiu  tiwt  they  tbooU  fuppori  it  m 

nations  of  tho  world,  \m9%  been  tho  m  powiblA,  in.^ten  l  of  CTMBpiBg  It  1)J 

CaupO   of  a  thousand  wdr^,  and  the  onnf><?p^«RrT   hiirdcns   or  reftrictioD? ; 

ground-work  of  innumerable  troatiea;  and  this  position  is  supported  by  the 

and,  th«i«lbfe>  It  la  teportani  tibat  naaona  thna  wigad  by  Yattd  (MjKray 

thonld  jrivo  them  full  consideration.  ^  21). 

With  respect  to  the  frtedom  of  trade.      It  was  this  feeling  that  influenced 

it  liaa  bwn  USA  dvwn     tha  wiMit  of  fliat  celebrated  statcnnan,  Mr.  Pitt,  in 

politicians  and  best  of  men,  thai  evary  concluding  thi<  commercial  treaty  with 

nation  ought  not  only  to  coantennnce  Franco,  in  ITSfi.    Great  Britain  and 

trade  aa  far  as  it  reasonably  can,  but  France  had,  for  centuries  before,  oon- 

•Tao  to  pcoteet  and  twwat  it;  and  tba^  traiy  to  wftrj  amuid  priuciplo  of  polk^, 
SM 
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Erety  nation  ought,  therefore,  not  onlj  to  counteiianoe  bookh. 
trade,  as  far  as  it  reasonably  can,  bat  even  to  protect  and  fa-  obap^il 
TOUT  it.   The  care  of  the  pnblie  roada,  the  safety  of  travel- $».  ThiBf 
len,  the  establishment  of  porta,  of  places  of  sale,  of  well-  should  fa- 
W^ated  fairs,  all  contribute  to  tlua  end.    And,  where  these 
are  attended  with  expense,  the  nation,  as  we  have  already  ob- 
served (Book  T.  ^  10:5"),  in;iy,  by  tolls  and  other  duties  equita- 
bly proportiuiied,  mdemnit'y  itself  for  its  disbursementB. 

Freedom  being  very  favourable  to  coininerce,  it  ia  implied,  §  23.  Ftm 
in  the  duties  of  iiatious,  thai  they  should  bupport  it  as  far  as  <l<*w  of 
possible,  instead  of  cramping  it  b^  unnecessary  burdens  or^^~ 
restrictions.   Wherefore,  those  private  privileges  and  tolls, 
which  obtain  in  many  places,  and  press  bo  heavily  on  eom- 


iiNMjal  policy  wflj  dictatod  1^  the 
^'Oue  spirit  which  prompted  their  un- 
hippy  won;  insomuch,  that,  though 
Huf  pOMCwwd  the  nmterialB  of  a  moit 

«>*pnsivr  i-omnirrrr — the  one  nhound- 
iug  in  all  liiat  art  aud  indiutry  can 
rappljr,  and  the  other  in  prodactrani 
of  a  more  favoured  soil  and  climate— 
the  PTchanep  of  thrir  peruliar  proilure 
was  discouraged  by  a  complicated  rjrs- 
tam  of  leitraint  and  hucvf  dnAm.f 
The  object  of  the  commercial  treaty 
alluded  to  was,  to  abolish  those  per« 
mdous  reotraints,  and,  by  connecting 
die  two  countries  in  the  bonds  of  a 
reciprocal  trade,  to  pknls^e  them,  by 
their  mutual  interest,  to  an  oblivjmi 
of  their  ancient  anunoatice.  The  view 
in  w  hich  that  treaty  ori^nated  was  cx- 
pla'npd  Mr.  I'i't.  whon  it  wns  suh- 
jnittcii  to  i''ariiajiicnt;  and  the  senli- 
mMla  which  he  eipt'aiaeJ  gam  to  thia 

ineasuri-  a  ririiiirkaMe  character  of 
modtraiion  and  imdmi.  In  reply  to  an 
argument  imndBoting  constant  jtalomy 
of  France,-^  he  inquired,  whelfaer,  in 
using  the  word  Jealousy,  it  was  meant 
tn  recommend  tu  this  country  such  a 
species  of  jealousy  as  dioald  be  cither 
mad  or  blind,  such  a  species  of  jealousy 
as  should  induce  her  cither  madly  to 
throw  away  what  was  to  make  her 
happy,  or  blindly  grasp  at  that  which 
must  end  in  hiT  niin  t  Was  the  ne- 
cematf  of  a  perpetual  animosity  with 
Fnuwe  io  flwide&t  and  io  pteatbg  Aat 
fbr  it  we  were  to  aacrifice  ereiy  oom- 


nerdal  advantage  we  might  expect 
from  a  friendly  intercourse  with  that 
country  1  or,  was  a  pacific  connection 
between  the  two  kingdoms  so  higlily 
oflemive  that  even  an  extenakm  of  com- 
merer  could  not  countrrpoist>  it  V  T ■  - 
wards  the  close  of  the  same  speech,  he 
obeerrea,  «The  quarrels  between 
France  and  Britain  had  too  lonff  OQl^ 
tinii<>d  to  harass  not  only  those  two 
great  nations  themselves,  but  tiad  fire- 
qnendj  embroiled  the  peaee  of  Europe ; 
nay,  had  disturbed  the  tranquillity  of 
the  most  remotri  parts  of  the  world. 
They  had,  by  tlalr  past  conduct,  acted 
as  if  they  were  intended  for  the  de- 
Btnirtion  of  rarh  nthr-r;  hut  !•«•  ln)|>rd 
the  tiiue  \vus  now  come  when  they 
ahoold  justify  the  order  of  the  mdreiae^ 
and  show  tlial  thej  were  better  caku- 
liiteil  for  the  more  nmiahle  purposes 
uf  friendly  inttrantru  and  tnutuai  bene- 
aofmcc"'  <*Gonfliderinff  the  troatj," 
he  continued,  "  in  a  politica]  A-iew,  he 
should  not  hesitate  to  contend  against 
tile  too  frequently  advanced  doctrine, 
that  Franee  was  and  must  be  the  un- 
alterable enemy  of  Britain ;  his  mind 
revolted  from  tlus  position  as  manstroua 
and  impoMible.  To  t>upix>se  that  any 
nation  was  unalterably  the  enemy  of 
another,  was  wenk  nnd  rhildi.sh:  it 
had  neither  its  ibuiiduUuu  ui  the  expe- 
rience of  nationa  nor  in  the  history  of 
man.  //  teat  a  libel  on  the  cotutilution 
of  polkkal  toattiu,  and  m^tpoted  dkUio- 
Ked  maUa  im  (Ac  onigMal  fiwm 
Man."— C. 


•  t  8midi*8  Wealth  of  Katiooa,  pp.  SS6.7,)69-8;  Tudm^a  Ftanpldel,  CM 

t  See  Smith's  Wealtli  of  Nations,  vol.  4,  169, per  Buchanan;  and  aee  An* 
danon'aHiat  Com.  toL  4,  pp.  684  to  039. 
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T  n  K  ti.  merce,  arc  deservedly  to  be  reprobated,  unless  fouoded  on 
'  M\i\ji^  YQry  important  rrayon'^  nrisinpr  from  the  public  jrood. 
J 24.  Right     Every  nation,  in  virtue  of  her  natural  liberty,  has  a  right 
of  traduig,  to  trade  with  those  who  are  willing  to  correspond  Avith  such 
Jjjjjj^** intentions;  and  to  molest  her  in  the  exercise  of  her  right 
is  doing  her  an  injury.  (98)    The  Portuguese,  at  the  time  of 
their  great  power  in  the  East  Indies,  were  for  excluding  aU 
&ther  European  noHoiM  fnm  any  cmmeree  mth  the  Jf»> 
iftofit ;  bnt  snch  a  pretension,  no  less  iniquitous  than  chime- 
rical, was  treated  with  contempt;  and  the  other  nations 
nfrreed  to  consider  any  acts  of  violence  in  support  of  it,  as 
just  grounds  for  making  war  against  the  Portuguese.  This 
common  right  of  nil  nations  i-*,  at  present,  generally  acknow- 
ledged under  the  appellation  of  freedom  of  trade. 
536.  Each     But,  although  it  be  in  general  the  duty  of  u  nation  to 
naiim  it    carry  on  commerce  with  others,  and,  though  each  nation  ha^ 
tho'      a  right  to  trade  with  those  countries  that  are  willing  to  en- 
prict^  oT"  courage  her — on  the  other  hand,  a  nation  ought  to  decline  a 
Qommeroe   commerce  which  is  disadvantageous  or  dangerous  (Book  I. 
on  her  own  g  9$^;  and  sinco,  in  case  of  colliaton,  her  duties  to  heraelf  are 
P*^^^)    paramount  to  her  duties  to  others,  she  has  a  full  and  clear 
right  to  regulate  her  conduct,  in  this  respeet,  l<y  the-  ron-'i- 
deration  of  wh:it  her  advantage  or  safety  requires.    We  iiave 
already  seen  (Book  I.  §  92),  that  each  nation  is,  on  her  own 
part,  the  sole  judge  whether  or  not  it  be  convenient  fur  her  to 
cultirate  such  or  such  hranch  of  commerce.   She  may,  there- 
fore,  either  emhrace  or  reject  any  commercial  proposals  from 
foreign  nations,  without  affording  them  any  just  grounds  to 
accuse  her  of  injustice,  or  to  demand  a  reason  for  such  re- 
fusal, much  less  to  make  use  of  compulsion.    She  is  free  in 
[  146  ]  the  administration  of  her  affairs,  without  being  accountable 
to  any  other.    The  obligation  of  trading  with  other  nations  is 
in  itself  an  imperfect  obligation  (Prelim.  §  IT),  and  gives 
them  only  an  imperfect  right ;  so  that,  in  cases  where  the 
commerce  would  be  detrimental,  that  obligation  is  entirely 
▼oid.   When  the  Spaniards  attacked  the  Americans,  under  a 
pretence  that  those  people  refused  to  traffic  with  them,  they 
only  endeavoured  to  throw  a  colourable  veil  oTer  their  own 
insatiable  avarice. 
§  zn.  Nc      These  few  remarks,  together  with  what  we  have  already 

ccRBity  of  .  . —  ,  I  -  .   — 

commeraai      ^^g^         ^  trrtK-ra!  rule  of  the  law  position.    It  there  seems  tluit  an  ex 

/iiS>           °^  natioiia,  that,  in  time  ol"  peaetf  no  clu«ive  tnule  may  be  acquired  by  a 

'              nala&a  b  oititled  to  tunit  or  impoM  tnotjr  with  die  nationt  of  India  wha 

regulations  upon  the  commerce  which  have  not  before  entered  into  a  re?.trio 

any  other  independent  state  may  think  tive  trcatj.   See  also  1  Chit.  Com.  JU. 

fit  to  carry  on,  ettlier  eKteniaII]r»  with  7&i— <C. 

the  nativea of  other  independent  stotesf  (99)  See  further,  1  Chit  Com.  L 

or  intemnlly.  amoniri't  its  own  subjects.  80,  n.  ~  ;  (iFOtiua,  168 ;  PuC  b.  ^&S^ 

Puffcnd.  b.  4,  c.  5,  n.  10,  p.  i6ii ;  Mar-  a.  10,  p.  i6ti. 

liii'e  L.  N.  15S^;  when  iee  the  dif*  (100)  See,  more  Ihlly,  I  Chitlgi's 

teent  authoritiea  in  inpport  of  tikie  Com.  L.  SB. 
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Baid  on  tlie  subject  (Book  T.  Chap.  VIIT.),  maj  suffice  to  book  n. 
establish  the  principles  of  the  natural  law  of  nations  respect- ,f2fiJ!L 
in^  the  mutual  commerce  of  states.  It  is  not  difficult  to 
point  out,  in  general,  what  are  the  duties  of  nations  in  this 
Tespeety  and  what  the  law  of  nature  prescribes  to  them  for 
the  ^ood  of  the  great  soeietj  of  mankind.  But,  as  each  na- 
tion IS  only  so  far  obliged  to  carry  on  commerce  with  others 
as  she  can  do  it  without  being  wanting  to  herself,  and  as  the 
whole  ultimately  depends  on  the  judgment  that  each  state 
may  form  of  what  it  can  and  ought  to  do  in  particular  cases, 
nations  cannot  count  on  any  thing  more  than  gcucralities, 
such  as,  the  inherent  liberty  of  each  to  carry  on  trade,  and, 
moreover,  on  imperfect  rights,  which  depend  ou  the  judgment 
of  others,  and,  consequently,  are  ever  uncertain.  Where- 
foroy  if  they  wish  to  secure  to  themselves  any  definite  and 
constant  advantages,  they  must  procure  them  by  treaties. 

8ince  a  nation  has  a  full  right  to  regulate  herself  in  com-  §  27.  Gan^ 
mendal  affairs  by  what  is  useful  or  advantageous  to  her,  she  ^  . 
may  make  such  commercial  treaties  as  she  thinks  proper ;  ^^^^^^ 
and  no  other  nation  has  a  right  to  take  offence,  provided  ^ 
those  treaties  do  not  affect  the  perfect  rights  of  others.  If, 
by  the  engagements  contracted,  a  nation,  uuneccissarily,  or 
without  powerful  reasons,  renders  herself  incapable  of  join- 
ing in  the  general  trade  which  nature  recommends  between 
nations,  she  trespasses  against  her  duty.    But,  the  nation 
being  the  sole  judge  in  this  case  fPretim.  1 16),  other  nations 
are  bound  to  respect  her  natural  liberty — ^to  acquiesce  in  her 
determination,  and  even  to  suppose  that  she  is  actuated  by 
substantial  reasons.     Every  commercial  treaty,  therefore, 
which  does  not  impair  the  perf<'ct  right  of  others,  is  allowa- 
ble between  nations;  nor  can  the  execution  of  it  be  lawfully 
opposed.    But  those  commercial  treaties  alone  are  in  them- 
selves just  and  commendable,  which  pay  to  the  general  intc- 
r^t  of  mankind  as  great  a  degree  of  respect  as  is  possible 
and  reasonable  in  the  particular  case. 

As  express  promises  and  engagements  should  be  inviolable,  %  ss.  Duty 
every  wise  and  virtuous  nation  will  be  attentive  to  examine  oatioiH 
and  weiffh  a  commercial  treaty  before  she  concludes  it,  and  ^ 
to  take  care  that  she  be  not  thereby  engaged  to  any  thing 
contrary  to  the  duties  which  she  owes  to  herself  and  others. 

Nations  may,  in  their  treaties,  insert  such  clauses  and  con-§  29.  Per- 
ditions as  they  think  proper;  they  are  at  liberty  to  make  petual  or 
them  perpetual,  or  temporary ,  or  dependent  on  certain  events.  ^^^^^ 
It  is  usually  most  prudent  not  to  engage  for  ever,  as  circum-  r  -j^^  -i 
stances  may  afterwjffds  intervene,  by  which  the  treatjr  might  tnatiea ». 
become  very  oppressive  to  one  of  the  contracting  parties.  A  voedd^  at 
nation  may  confine  a  treaty  to  the  grant  of  only  a  preearions 
right — reserving  to  herself  the  liberty  of  revoking  it  at  plea- 
sure.   We  have  already  observed  (Book  I.  §  94)  that  a  simple 
pennission  does  not,  any  more  than  long  custom  (Ibid.  §  U5), 
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Br>oK  11.  give  any  perfect  right  to  a  trade.    These  things — namely, 
CHAP,  u.  permission  and  customs — are  therefore  not  to  be  confounded 
with  tre')tie8,~iiot  even  with  those  which  give  only  a  pr60»- 

rious  right. 

S  30.  iNo-  When  once  a  nation  has  entered  into  engagements  by 
thing  coiH  treaty,  she  is  no  longer  at  liberty  to  do,  in  favour  of  others, 
tluur  of  a  the  tenor  of  tlie  treaty,  what  she  might  otherwise 

tnttf  can  luv^e  granted  to  them  agreeably  to  the  duties  of  humanity  or 
be  granted  the  general  obligiatioti  m  mutual  commerce ;  for  she  is  to  do 
tn  a  third        othors  110  more  than  what  is  in  her  jpower ;  and,  having 
V^*-y'        deprived  herself  of  the  liberty  of  dispofsmj^  of  a  thing,  that 
thinir  i*^  no  longer  in  her  power.    Therefore,  wlien  a  nation 
has  en<];agod  to  another  that  she  will  sell  certain  merchandise 
or  produce  to  the  latter  only — as,  for  instance,  corn — she 
cau  no  longer  sell  it  to  any  other.    Tiie  case  is  the  same  iu 
a  ooutraot  to  purebase  osrtain  goods  of  that  nadon  alone, 
fsi.  U«m    But  it  will  be  asked,  bow  and  on  what  oecasions  a  nation 
ftrlawfiiltoiiiay  enter  into  engagements  which  deprive  her  of  the  liberty 
weM^tbeT  ^  ^''^^       duties  to  others.   As  the  duti^  we  owe  to  our- 
[1^1^  ^    selves  are  paramount  to  those  we  owe  to  others,  if  a  nation 
tniflin^with  ^n<h  her  safety  and  substantial  advantage  in  a  treaty  of  this 
other  aar    nature,  she  is  tin(|iiPstionablj  justifiable  in  contraetinir  it,  espe- 
cially  as  she  does  not  thereby  interrupt  the  <reneral  commerce 
of  nations,  but  simply  causes  one  particular  branch  of  her 
own  commerce  to  pass  through  other  hands,  or  insures  to  a 
mrtionlar  people  oertain' things  of  which  they  stand  in  need* 
If  a  state  which  stands  in  nera  of  salt  can  secure  a  supply  of 
it  from  another,  by  engaging  to  sell  her  corn  and  cattle  only 
to  that  other  nation,  who  will  doubt  but  that  she  has  a  rtgbt 
to  conclude  so  salutary  a  treaty  ?    In  this  case,  her  corn  or 
cattle  are  goods  which  she  disposes  of  for  supplying  her  own 
wants.    But,  from  what  we  have  observed     28),  engage- 
ments of  this  kind  are  not  to  be  entered  into  without  very 
good  reasons.    However,  be  the  reasons  good  or  bad,  ths 
treaty  is  still  valid,  and  other  nations  have  no  nght  to  op- 
pose it  (§  27). 

$8t.  A  ii»>    JSveiy  on$  it  at  Ubetijf  to  reiumne§  hU  right ;  a  natKm, 
tK.n  irmy    therefore,  may  lay  a  restriction  on  her  c omTnerec  an  tavour 
^'jg^i^  of  another  nation,  and  engage  not  to  traffic  in  a  certain  m\ 
inlkTOittof  0^  goods,  or  to  forbear  trading  with  such  and  such  a  country, 
UMih«r«     &c.    And,  in  departing  from  mc-]\  engagements,  she  acts 
against  the  perfect  right  of  the  nation  with  which  she  has  con- 
tracted, and  the  latter  has  a  right  to  restrain  her.  The 
natuiai  liberty  of  trade  is  not  hurt  by  treaties  of  this  natui  c ; 
for  that  liberty  consists  only  in  every  nation  being  unmolested 
in  her  ri^ht  to  canrj  on  commerce  with  ihoee  that  consent  to 
[  147  ]  traffic  with  her;  each  one  remaining  free  to  embrace  or  de- 
cline a  particular  branch  of  oommeroe,  as  she  shall  judge  mo«t 
advantageous  to  the  state. 
Nations  not  only  carry  on  trade  for  the  sake  of  parocnriag 
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aecessary  or  useful  articles,  but  ako  with  a  view  to  make  it  book  u. 
a  source  of  opulence.    Kow,  wherever  a  proEt  is  to  be  made,  omy.  ii. 
it  ifi  equally  lawful  for  every  one  to  participate  in  it :  but  the  §  33.  a  na 
most  diligent  may  lawfully  anticipate  the  others  by  taking  tkmnuy 
poBfleBsion  of  an  adyantage  which  lies  open  to  the  fost  occu- 
pier ; — ^he  may  even  seoure  the  whole  entirely  to  himself,  if  paJticuli 
he  has  any  lawful  means  of  appropriating  it*    When,  there-  farmnch  of 
fore,  a  particular  nation  is  in  sole  possession  of  certain  articles,  tnd«. 
another  nation  may  lawfully  procure  to  herself  by  trenty  the 
advantage  of  being  the  only  buyer,  and  then  seii  them  again 
all  over  the  world.    And,  as  it  ia  indifferent  to  nations  from 
what  hand  they  receive  the  commodities  they  want,  provided 
the^  obtain  them  at  a  reasonable  price,  the  monopoly  of  this 
nation  does  not  clash  with  the  general  duties  of  humanityy 
provided  that  she  do  not  take  adTantage  of  it  to  set  an  nn* 
reasonable  and  exorbitant  price  on  her  goods.   Should  she, 
by  an  abuse  of  her  monopoly,  exact  an  immoderate  profit,  this 
would  be  an  offence  against  the  law  of  nature,  as,  by  sodi  an 
exaction,  slie  either  deprive;*  other  iint ions  of  a  necessary  or 
agreeable  article  which  nature  designed  for  all  men,  or  obliges 
them  to  purchase  it  at  too  dear  a  rate :  nevertheless,  she 
does  not  do  them  any  positive  wrong,  because,  strictly  speak- 
ing, and  according  to  external  ri^ht,  the  owner  of  a  commo- 
dity may  either  keep  it  or  set  what  price  he  pleases  on  it. 
Thus,  the  Dutch,  bv  a  treaty  with  the  king  of  Ceylon,  have 
wholly  engrossed  the  cinnamon  tradA:  jret,  whilst  the^  keep 
their  pr  >fit8  within  just  Umits,  other  nations  haye  no  right  to 
complain. 

But,  were  the  necessaries  of  life  in  question — ^were  the 
uionopidlst  inclined  to  raiise  them  to  an  excessive  price- 
other  natitjiis  would  be  authorized  by  the  care  of  their  own 
safety,  and  for  the  advantage  of  human  society,  to  form  a 
general  combination  in  order  to  reduce  a  greedy  oppressor  to 
reasonable  terms.  The  right  to  necessaries  is  Tery  different 
from  that  to  things  adapted  only  to  conyenience  and  pleasure, 
which  we  may  dispense  with  if  they  be  too  dear.  It  would 
be  absurd  that  the  subsistence  and  beins  of  other  nations 
should  depend  on  the  cS^price  or  avidity  of  one. 

Among  the  modem  institutions  for  the  advantage  of  com-§J^^.  Con 
merce,  one  of  the  most  useful  is  that  of  consols,  or  persons  ^'^^'^^^ 


(101)  bee  furtlier  m  to  coiihuU,  j^jtl,  ami  am  (lecisiona  Albrtton  v.  Stutntati^ 

B.  4,  du  8,  a.  75,  p.  4Sl.  Tbk  and  3  Vok  4t  B.  328  ;  4  Bar.  6l  Crea.  886» 

the  foHowiniT  pcrtions  are  much  too  8  Moore's  Rep.  632;  7  T.  R.  251; 

ooncise  upon  the  important  aubject  of  8  llmt,  364;  2  Chalm.  Opin.294.  A 

eonanls.   8e«  more  fidty  1  Chitty't  foreign  cotuiul  eannot  ane  a  merchant 

Coiniiicrciul  Law,  48  to  73 ;  statute  here  for  any  supposed  aonrices  in  that 

6  Geo.  4.  c.  87  ;  Warden  on  Consular  character — De   Limn   v,  Hnldimandf 

Establish tnent«,   Pans,  A.  D.  1813;  1  Ryan      Moody,  45:  nor  us  he  pri- 

Mttdme  da  Stack*  a  Bariin,  1790;  -filag«d  from  arrest,  FiwaiA  BeM», 

AntlcrHoii's   Hist.  Commerce,  index,  3  Mau.  &  i^vUw  2S4.    -{He  is  liable 

lilka»  **  GoDservatOT/'  and  ''Coiiittl;"  aa  gamiahee  ia  the  oaaa  of  a  foreifn 
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Booic  II  residing  in  the  largo  trading  cities,  and  especially  the  sea- 
ports,  of  foreign  countries,  with  a  commission  to  watch  over 
the  iiffhtB  and  privileges  of  their  nation,  and  to  dedde  dis- 
irates  Detween  her  merchants  there.  When  a  nation  trades 
largely  with  a  country,  it  is  requisite  to  have  there  %  person 
charged  with  snch  a  commission:  and,  as  the  state  which 
allows  of  this  commerce  must  naturally  faTOor  it, — for  the 
same  reason,  also,  it  must  admit  the  consul.  But,  there 
beintr  "o  absolute  and  perfect  obligation  to  this,  the  nation 
[  148  J  that  wishes  to  have  a  consul,  must  procure  this  right  by  the 
commercial  treaty  itself. 

The  consul  being  charged  with  the  affairs  of  his  sovereign, 
and  receiving  his  orders,  ecmtinnes  his  subject,  and  acooomt- 
able  to  him  £r  his  actions. 

The  consul  is  no  public  minister  (as  will  appear  by  what 
we  shall  say  of  the  character  of  ministers,  in  our  fourth  book), 
and  cannot  pretend  to  the  privileges  annexed  to  such  character. 
Yet,  bearing  his  sovereign's  commission,  and  being  in  this 
quality  received  hy  the  prince  in  whose  dominions  he  reside?, 
he  is,  in  a  certain  degree,  entitled  to  the  protection  of  the 
law  of  nations.  This  sovereign,  by  the  very  act  of  receiving 
him,  tacitly  engages  to  allow  him  all  the  liberty  and  safety 
necessary  to  the  proper  discharge  of  his  fbnctions,  withont 
which  the  admission  of  the  consul  would  be  nugatory  and 
delosive. 

The  functions  of  a  consul  require,  in  the  first  place,  that 
he  be  not  a  subject  of  the  state  where  he  resides :  as,  in  this 
case,  he  would  be  obliged  in  all  things  to  conform  to  its 
orders,  and  thus  not  be  at  liberty  to  acquit  himself  of  the 
duties  of  his  office. 

They  seem  even  to  require  that  the  consul  should  be  inde- 
pendent of  the  ordinary  criminal  justice  of  the  place  where 
ne  resides,  so  as  not  to  be  molested  or  imprisoned  unless 
he  himself  violate  the  law  of  nations  by  some  enormous  crime. 

And,  though  the  importance  of  the  consular  functions  be 
not  so  great  as  to  procure  to  the  consul's  person  the  invioli^ 
bility  and  absolute  independence  enjoyed  by  public  miniates, 
— yet,  being  under  the  particular  protection  of  the  sovereign 
who  employs  him,  and  intrusted  with  the  care  nf  his  concerns. 
— if  he  commits  any  crime,  the  respect  due  to  his  master 
requires  that  he  slH)uid  be  sent  home  to  be  punished.  Such 
is  the  mode  pursued  by  states  that  are  inclined  to  preserve  a 
good  understanding  with  each  other.  But  the  surest  way  is, 
expressly,  to  settle  all  these  matters,  ss  far  as  practicable,  by 
the  commercial  treaty. 

attachment  in  the  8tato  courts,  Ktd-    Ravaroy  2  DalL  Rep.  297;  Vmmn.  ▼ 
dMrnv.  iVryfr,  2  Milos's  Rep.  242;  and    Kozloff,  5  Serg.  &,  Rawle,  &45;  Tit 
to  indictment  for  misdemeanour  in  the    Si  ate  v.  De  la  rm  tt(,  tWutl  A  VbiOfM^B 
cmirht  of  the  United  StateH,  which    B«p.  646^ (on<r4^.| 
tuvc  exrlutm  jumdiction,  U,  SUla  t* 

sao 
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Wioquefort,  in  his  treatiae  of  The  ^fnimodor,  Book  I*  book  u. 
1 5»  wpr8»  that  eannUa  do  not  enjoy  the  proteetion  of  the  law  ob^'P* 
({f  natwniy  and  that^  both  in  eivU  md  enminal  casesy  they  are 
iubjeet  to  the  Juetiee  qf  the  place  where  tliey  reeide.  But  the 
very  ixkBtanoes  he  quotes  contradict  his  proposition.  Tho 
stiitcs-general  of  the  United  Provinces,  whose  consul  had  been 
affronted  and  put  under  arrest  by  the  governor  of  Cadiz,  com- 
plained  of  it  to  the  court  of  Madrid  as  a  breach  of  the  law 
of  iiatcjii.s.  And,  in  the  year  1634,  the  republic  of  Venice 
wan  near  coming  to  a  ruptarc  wUh  puj/e  Urban  VIII.  on 
aeecunt  of  the  iMenee  offered  to  M«  VemUan  eomul  by  the 
goiiemor  ofAneona.  The  gOTomor,  snBpeoting  this  oonral  to 
have  ffiven  mfomiation  detrimental  to  the  commerce  of  An- 
oona»  had  perseonted  him,  seized  his  furniture  and  papera, 
and  caused  him  to  be  summoned,  declared  guilty  of  contomacj, 
and  banished  under  pretence  that,  contrary  to  public  prohi- 
bitioUy  he  had  eansed  goods  to  be  unloaded  in  a  time  of  con-  [  149  J 
tagion.  This  coiii>uJ's  successor  he  likewise  imprisoned.  The 
Venetian  senate  warmly  insisted  on  having  due  satisfaction: 
and,  vii  ilm  interpoiiition  oi  the  ministers  oi  iuauee,  who 
were  apprehensive  of  an  open  rupture,  the  pope  obliged 
the  governor  of  Anoona  to  give  the  republic  satisiiMStion 
accordingly. 

In  de&ult  of  treatieB,  custom  is  to  he  the  rule  on  these 
occasions ;  for,  a  prince,  who  receiyes  a  consul  without  ex- 
press conditions,  is  supposed  to  receive  him  on  the  footing 
established  by  custom. 


CHAP.  in. 

01  SHB  mmrj  and  SQUALITT  OV  NATIONB— of  TITLBS,  and  cuap.  III. 

OtEXBL  MABXa  OF  HOHOUlU 

EVERY  nation,  every  sovereign  and  independent  state,  §  35.  Dig- 
deserves  consideration  and  respect,  because  it  makes  an  im- 'V*y 
mediate  ii^uie  m  the  ^ruud  boeiety  of  the  human  race,  is 
independent  of  aQ  earwig  power,  and  is  an  assemblage  of  a  ^l^^ 
peat  number  of  men,  which  is,  donhtless,  more  considerable 
Sian  any  individuaL    The  sovereign  represents  his  whole 
nation ;  he  unites  in  his  person  all  its  majesty.   Ko  indivi« 
dual,  though  ever  so  free  and  independi  nt,  can  be  placed  in 
competition  with  a  sovereign ;  this  would  be  putting  a  single 
person  upon  an  equality  witli  a  united  multitude  of  his  eciuals. 
Nations  and  sovereigns  are,  therefore,  under  an  obligation, 
and  at  tho  same  time  have  a  right,  to  maintain  their  dignity, 
and  to  cause  it  to  be  respected,  as  being  of  the  utmost  im- 
portance to  their  safety  and  trauuuillity. 
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BOOK  n.      We  have  already  observed  (Prelim.  §  18)  that  nature  has 
CHAP,  ill,  established  a  perfect  equality  <>f  ri^jihts  betwocn  irxlopf'ndent 
§36.  Their  i»:»tions.    Consequently,  none  can  naturally  lay  claim  to  any 
equality.     8uj)crior  prerogative :  for,  whatever  privileges  any  one  of 
them  derives  from  freedom  and  sovereignty,  the  others  ci^uaily 
derive  the  same  from  the  same  source. 
§87.  Fto-     And  since  precedency  or  pre-eminence  of  rank  is  aprero- 
f*^^^*    gative^  no  nation,  no  sovereign,  can  naturally  claim  it  as  a 
right.   Why  !=>hould  nations  that  arc  not  dependent  on  him 
give  up  any  point  to  him  against  their  will  ?    However,  as  a 
powerful  and  extensive  state  is  much  more  considerable  in 
universal  society  than  a  small  state,  it  is  ron^-'mn^]"  that  the 
latter  should  vield  to  the  former  on  occasions  where  one  must 
necessarily  vield  to  the  other,  as,  in  an  assembly, — and  should 
pay  it  those  mere  ceremonial  deferences  which  do  not,  in 
not,  destroy  their  equality,  and  only  show  a  snpenority  of 
order,  a  first  place  among  equals.    Other  nations  will  natn^ 
rally  assign  the  first  place  to  the  more  powerful  state ;  and 
it  would  be  equally  useless  as  ridiculous  for  the  weaker  one 
obstinately  to  contend  about  it.    The  antiquity  of  the  state 
enters  nlso  into  consideration  on  these  occasions:  a  new 
[  150  ]  comer  cannot  dispossess  any  one  of  the  honours  he  has  en- 
joyed ;  and  he  must  produce  very  strong  reasons,  before  he 
can  obtain  a  preference. 
§38.  The   ^  The  form  of  government  is  naturally  foreign  to  this  ques- 
finnofK«>>  tion.   The  dignity,  the  majesty,  resides  originally  in  the 
vemraent  is  \^^y  ^       state;  that  of  the  sovereign  is  derived  from  his 
^'qttMH  representing  the  nation.    And,  can  it  be  imagined  that  a 
Hon,        state  possesses  more  or  less  dignity  according  as  it  is  governed 
hv  a  s!n;!:le  person  or  by  ninny?    At  present  kings  claim  a 
supf-riority  of  rank  ov^n  rt-publirs  :  but  this  pretension  has 
no  other  support  than  tiie  superiority  of  their  strength.  P^'or- 
merly,  the  Koraun  republic  considered  all  kings  as  very  far 
beneath  them :  but  the  monarchs  of  Europe,  finding  none 
but  feeble  republics  to  oppose  them,  have  disdained  to  admit 
them  to  an  equality.   The  republic  of  Venice,  and  that  of 
the  United  Provinces,  have  obtained  the  honours  of  crowned 
heads ;  bat  their  ambassadors  yield  precedency  to  those  of 
kings. 

^  39.  A  In  consequence  of  what  we  have  just  established,  if  the 
Miuu  ougiiL  form  of  government  in  a  nation  happens  to  be  changed,  she 
^Y*^„^*  ^'^11  ^^^^^  preserve  the  same  honours  and  rank  of  which  sho 
wiihsuuxd.  was  before  in  possession.  When  England  had  abolished  roy- 
ing  any  alty,  Cromwell  would  suffer  no  abatement  of  the  honours  that 
changes  in  had  bcon  paid  to  the  crown  or  to  the  nation ;  and  he  every- 
Ito  goXn-*^  where  maintained  the  English  ambassadors  in  the  rank  they 
oMnt.  always  possessed. 

§  40.  In        If       grades  of  precedency  have  been  settled  by  treaties, 

ihui  r.-spprt,  or  by  loner  custom  founded  on  tacit  consent,  it  is  nerT>v:«ary 
treaties  and  ^  conform  to  the  established  rulc.    To  dispute  with  a  priaoe 


mmrt  ahd  aQVAunr  or  NAnoire.  150 

the  raiik  ho  has  ficqnired  in  this  inunnor,  is  doing  him  an   book  ii. 
injurj',  iuaoiDuch  as  it  is  an  expression  of  contempt  for  hiui, 
or  a  violation  of  engagements  that  secure  to  bim  a  right.  «.»i.KiuK>^ 
Thus,  hj  tlie  hyadicioiu  partition  between  the  sons  of  Charle- 


magne, the  elder  having  obtained  the  empire^  the  younger, 
▼ho  received  the  kingdom  of  France,  yielded  precedency  to 
him  the  more  readily,  as  there  still  remained  at  that  time  a 
recent  idea  of  the  majesty  of  the  real  Roman  empire.  IH3 
successors  followed  tho  rule  they  fonrvl  established : — they 
were  imitated  by  the  other  kings  nf  Kurope;  and  thus  the 
imperial  crown  continues  to  possess,  without  opposition,  the 
first  rank  in  Christendom.  With  most  of  the  other  crowns, 
the  point  of  precedency  remains  yet  undetermined. 

Some  people  would  have  ns  to  look  upon  the  precedency 
of  the  emperor  as  something  more  than  the  first  place  among 
equals ;  they  would  fain  attribute  to  him  a  snperiority  over 
all  kings,  nn  1,  in  a  word,  make  him  the  temporal  head  of 
Christendom.*  And  it,  in  fact,  appears  that  many  empe- 
rors entertained  ideas  of  such  pretensions, — as  if,  by  reviving 
the  name  of  the  Roman  empire,  they  could  also  revive  its 
rights.  Other  states  liavc  been  on  their  guard  against  these 
pretensions.  We  may  see  in  Mezcrayf  the  precautious  taken  £  151  ] 
by  king  Charles  V.  when  the  emperor  Charles  IV.  visited 
AancMBy  '*for  fear,"  ssjs  the  lustorian,  "lest  that  prince, 
and  his  son,  the  king  of  the  Romans,  should  fonnd  any  right 
r  f  Nnperiority  on  his  courtesy.**  Bodinns  relates,)  that  "  the 
French  took  great  offence  at  the  Emperor  Sigismnnd's  jilaeing 
himself  in  the  royal  seat  in  full  parliament,  and  at  his  having 
knighted  the  Senechnl  de  Beauenire,** — adding,  that,  "to 
repair  tb.e  egregious  error  they  had  committed  in  snfTering  it, 
they  would  not  allow  the  same  emperor,  when  at  Lyons,  to 
make  the  Count  of  Savoy  a  duke."  At  present,  a  king  of 
France  would  doubtless  think  it  a  degradation  of  his  dignity, 
were  he  to  intimate  the  most  distant  idea  that  another  might 
daim  any  authority  in  his  kingdom.  || 

As  a  nation  may  confer  on  her  conductor  what  degree  of  541.  Of  Htm 
authority  and  what  rights  she  thinks  proper,  she  is  ^^J]^^^^^ 

*  BwtoliiB  want  go  fiurw  tony,  thai   Count  Pnmuia,  the  kfaig  ofSardinia's 

"all  tViv'so  were  hrrrtir.^  ulm  did  not  iiiiiii.-trT,  to  sign  u  deed,  in  which  ho 

believe  that  the  emperor  was  lord  ut  tlie  declared  that  neither  his  own  soverciga 

iwtiote  e«rtii.**  8m  Bodinns^fl  Republic,  nor  any  other  prince  had  a  right  to  dUk 

book  i.  ch.  ii.  p.  III.  139.  pute  preeminence  with  the  emperor. 

t  Htst.in-  of  Franc*',  fxplanatMUi  of  Its  contents  beincr  made  public,  the 

the  medulR  oi' Charles  V.  kings  made  such  heavy  complaint*  (m 

^  In  hie  Republic,  p.  188.  the  oocaekm,  that  Prerena  waa  to* 

y  Pentlierrieder,  minister  plenipo-  called,  and  the  emperor  orderccl  his 

tentiary  of  the  emperor  at  the  congress  minister  to  siipprrsf*  the  deed,— aflfeci- 

of  Cambrny,  made  an  attempt  to  insure  ing,  at  thu  same  tinie,  u  profound  igno- 

lo  his  maHter  an  inoonteatable  superi*  ranee  of  the  whole  transaction:  and 

ori'v  ami   j>rc-onii[ionrc   over  all  the  t!ius  thf  alTiiirwas  drojipcd.  MiTiioirs 

ather  crowned  heads.    He  induced  of  Moi  .s.  de  tit  Philippe,  voLiv.  p.  It^ 
SO  tt 
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u.  free  in  regard  to  the  name,  the  titles,  arid  honours  with 
which  she  may  uhuuise  tu  decorate  him.    Uut  discretion  and 


given  by  the  the  care  of  her  reputation  re^uiru  that  she  should  not,  in 
natioatoiiithu  respect,  deviate  too  far  from  tKe  customs  coimnonly 
eetablished  among  ciYilized  nations.   Let  us  further  observe^ 

that,  in  this  point,  she  ought  to  be  guided  bj  prudence,  and 
inclined  to  proportion  the  titles  ana  honours  of  her  chief  to 
the  power  he  possesses,  and  to  the  degree  of  authority  with 
which  she  chooses  to  invest  him.  Tith-s  and  honours,  it  is 
true,  determine  nothing:  they  are  hut  empty  namoR,  and 
vain  ceremonies,  when  they  am  misplaced :  yet,  who  doi  s 
not  know  how  powerful  an  milueucc  they  liuvc  on  the  minds 
of  mankind?  xhis  is,  then,  a  more  serious  affair  than  it 
appears  at  the  first  glance.  *  The  nation  ought  to  take  care 
not  to  debase  herself  before  other  states,  and  not  to  degrade 
her  chief  by  too  humble  a  title :  she  ought  to  be  still  more 
careful  not  to  swell  his  heart  by  a  vain  name,  by  unbounded 
honours,  so  as  to  inspire  him  with  the  idea  of  arrogating  to 
himself  a  cninniciisurate  authority  over  her,  or  of  acquiring 
a  jiropuriionate  power  by  unjust  conquests.  On  the  other 
hand,  an  evnlted  title  may  engaire  the  ehiof  to  support,  with 
greater  iiriiiiiess,  the  dignity  ui  the  nation.  I'rudence  ia 
guided  by  circumstances,  and,  on  erery  occasioUi  keeps 
within  due  bounds.  "Royalty,"  says  a  respectable  author, 
who  may  be  belieyed  on  this  subject,  "rescued  the  house 
of  Brandenburg  from  that  yoke  of  servitude  under  which 
the  house  of  Austria  then  kept  all  the  German  princes. 
This  was  a  bait  which  Frederic  I.  threw  out  to  all  nis  pos- 
terity, saying  to  them,  as  it  were,  I  have  acquired  a  title  for 
L  152  3  you;  do  you  r( mler  yourselves  worthy  of  it :  I  have  laid  the 
foundations  oi  your  greatness it  is  ^ou  who  are  to  finish  the 
work."* 

S4S.  Wh*>    If  ^e  conductor  of  the  state  Is  soverei^  he  has  in  hia 
ilier «  Mm- hands  the  rights  and  authority  of  the  political  society ;  and 
rciffn  mvf  consequently  he  may  himself  determine  what  title  lie  will 
HhivMtHft  Msume,  and  what  honours  shall  be  paid  to  him,  unless  these 
and honoure  have  been  already  determined  by  the  fundamental  laws,  or 
heiiieatM.  that  the  limits  which  have  been  set  to  his  power  manifestly 
oppose  such  as  he  wishes  to  assume.   His  subjects  are  equally 
obliged  to  obey  him  in  this  as  in  whatever  he  commands 
by  virtue  of  a  lawiui  authority.    Thus,  the  Czar  Peter  I., 
grounding  his  pretensions  on  the  vast  extent  of  his  dominious, 
took  upon  himself  the  title  of  emperor. 
$  43.  rtight    But  foreign  nations  are  not  obliged  to  give  way  to  the  will 
of  othfir  na-  of  a  Sovereign  who  assumes  a  new  title,  or  of  a  people  who 
tions  in  thic  chief  by  what  name  they  pleascf 

*  Memoir*  of  ibm  Houm  of  BrmndttH        OUvBritu,  Dominoi  Proteetor  An 

burg.  glue,  Scotiie,  et  Hibcmias,  Ludovioo 

■f  Cromwell,  in  uritin«  to  Louis  thr  XIV.  Fratiooruin  Regi  Chriiitianbi!ime 

Fouit«eaUi|  Uiicd  tiic  iuiiowuig  st^ie :  Hex." — ^Ajid  the  subitcnption  wan 
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However,  if  tliis  title  has  nothing  unreasonable,  or  con-  book  u. 
trary  to  received  eubtoms,  it  is,  altogether  agreeable  to  the  m. 
mutual  duties  which  bind  nations  together,  to  give  to  a  sove-  §  44.  Tbatr 
reign  or  conductor  of  a  stste  the  same  title  that  ib  given  him^* 
by  ma  people.  Bat,  if  this  title  is  contrary  to  custom — if  it 
implies  attribntes  which  1^  not  belong  to  nim  who  affects  it,  / 
foreign  nations  may  refuse  it  without  his  having  reason  to 
com^ain.    The  title  of  "  Majesty"  is  consecrated  by  custom 
to  monarchs  who  comma n<l  <T;reat  nations.    The  emperors  of 
Germany  have  long  affected  to  reserve  it  to  themselves,  as 
belonging  solely  to  the  imperial  crown.    But  the  kings 
asserted  with  reason  that  there  was  nothing  on  earth  more 
eminent  or  more  august  than  their  dignity :  they  therefore 
refused  the  title  of  Majesty  to  him  who  reftued  it  to  them;* 
and  at  present^  except  in  a  few  instances  founded  on  parti- 
cular reasons,  the  title  of  Mi^esty  is  a  peculiar  attiihuto  of  the 
royal  character. 

As  it  would  be  ritliculous  for  a  petty  prince  to  take  the 
title  of  king,  and  a«<nme  the  style  of  "  Majesty,"  foroifrn 
nations,  by  refusin*^  to  comply  with  this  whim,  do  nothing 
but  what  is  conforinalile  to  reason  and  their  duty.  However, 
if  there  reiguis  anywhere  a  tiovereign,  who,  notwithstanding 
the  small  extent  of  his  power,  is  accustomed  to  receive  from 
his  neighbours  the  title  of  king,  distant  nations  who  would  [  153  J 
carry  on  an  intorcoorse  with  nun  cannot  refuse  him  that 
title.  It  belongs  not  to  them  to  reform  the  customs  of  distant 
countries* 

The  sovereign  who  wishes  constantly  to  receive  certain  §  45.  How 
titles  and  honours  from  other  powers,  must  secure  them  by  JJJ]^J"^ 
treaties.    Those  who  have  entered  into  engagements  in  t^is^I^'Sr,^ 
way  are  obliged  to  ci»nfurin  to  them,  and  eaiinot  <leviate  cq,^ 
from  the  treaties  without  doing  him  an  iiijuiy.    Ihu^,  in 
the  examples  we  have  produced  (§§  41  and  42),  the  czar  and 
the  king  of  Prussia  took  care  to  negotiate  beforehand  with 
the  courts  in  friendship  with  them,  to  secure  their  being  ac- 
knowledged under  the  new  titles  they  intended  to  assume. 

The  popes  have  formerly  pretended  that  it  belonged  to 
the  tiara  alone  to  create  new  crowns;  they  had  the  confi- 
dence to  expect  that  the  pnperstition  of  princes  and  nations 
would  allow  them  sec  sublime  a  prerogative.    But  it  was 

"In  Aula  nostra  Alba.  Vest^r  honiui  •  At  the  famous  treaty  of  West- 

amicuit."    The  court  of  France  WM  ptkalia,  the  plenipotentiaries  of  Fmice 

hisrhlv  iifTcinlfd  :it  tli's  forta  of  :icMrrss.  titrrml  with  tfio-^r  of  tlip  emperor, 

The  ainbaiiKUtior  lioreelf  ui  a  leiier  to  <•  that  the  kiii({  and  queen  vmtiag 

Cbe  PenMOiMty  ]>e  Witt,  (kted  Mvj  26,  with  t!ieur  own  liand  to  the  emperor, 

165fi,  said  that  CromweH's  letter  had  and  giving  him  the  dtle  of  maji^^, 

not  beon  presented,  and  tfiat  lliosr  who  hr  should  answer  tliem,  with  his  own 

were  ciiarged  with  tl^  delivery  uf  it,  huial,  uiid  give  them  Llie  same  title." 

had  vptthheld  it,  through  an  afipnhen-  Li  tter  of  the  pl«nipotentiariai  to  M» 

eion  of  its     in^;  rise  to  some  mt^^urulrr-  de  BrieiUMi  Oct.  IMh,  1046. 

■Undibg  between  tbe  two  oountrics.  . 
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BOOK  11.  eclip?cfi  at  the  revival  of  letters.*  The  emperors  of  Ger- 
csuv,  m.  many,  ^vlio  formed  the  same  pretensions,  were  at  len-t  conn- 

tenancc'l  l>y  the  example  of  the  ancient  Roniam  eniperors. 

They  onlj  want  the  same  power  in  order  to  have  the  same 

right 

S  48.  We  lo  default  of  treaties,  we  ought,  with  respect  to  titles,  and, 
miMi  oonp  general,  every  oClier  mark  of  honour,  to  eonform  to  the 
n««uul-^  mle  eetabliahed  bj  general  enetom.  To  attempt  a  deviation 
tou.  (lOQ  ^™  respect  to  a  nation  or  sovereign,  when  there  is  no 

particular  reason  for  such  innovation,  is  expressing  either 
contempt  or  ill-will  towards  them  ; — a  conduct  oqnally  incon- 
sistent with  sound  policy  and  with  the  duties  that  nations  owe 
to  each  other.  (102) 
§  47.  Mu-     The  greatest  monarch  ought  to  respect  in  every  sovereign 
tnal  fwpeet  ^]^q,  eminent  character  with  which  he  is  invested.    The  in- 
owT  ^^^P^i^^l^^'^f      eqnalitj  of  nations,  the  reciprocal  duties  of 
to  each  humanity, — all  these  etroomstances  should  induoe  him  to  pay, 
othir*  '    even  to  the  chief  of  a  petty  state,  the  respect  due  to  the 
station  which  he  fills*   The  weakest  state  is  composed  of  men 
B8  well  as  the  most  powerful :  and  our  duties  are  the  same 
towards  nil  those  who  do  not  depend  on  us. 

But  this  precept  of  the  law  of  nature  does  not  extend  be- 
yond what  is  essential  to  the  respect  which  independent 
nations  owe  to  each  other,  or  that  conduct,  in  a  word,  which 
shows  that  we  acknowledge  a  state  or  its  chief  to  be  truly 
independent  and  sovereign,  and  oonsequently  entitled  to 
every  thins  due  to  the  quality  of  sovereignty.  But,  on  the 
other  han^  a  ^reat  monarch  being,  as  we  liave  already  ob- 
served, a  very  important  personage  in  human  society,  it  is 
natural,  that,  in  matters  merely  ceremonial,  and  not  deroga- 
tory to  the  equality  of  rights  between  nations,  he  sliould 
164  3  receive  honours  to  which  a  petty  prince  can  have  no  preten- 
sions :  and  the  latter  cannot  refuse  to  pay  the  former  every 
mark  of  respect  wliich  is  not  inconsistent  with  his  own  inde- 
pMidmice  and  sovereignty. 
§48.  How  -  Every  nation,  ever^-  sovereign,  ought  to  maintun  their 
a  sovereign  dignity  (1 85)  by  causing  due  respect  to  be  paid  to  them ; 

ought  to 

maintaia  his  "~ 

digaity.        *  Catholic  prineao  reoeive  ttill  from  of  Sd  vol.  p.  8S4.  8ae,  as  to  Um  mo 

(ICS)  tflOpopc  titles  that  relate  to  religion,  and  inriJcntd,  tmtt;  ISfj  atnl  131  in 

B«iMdict  XI Y.  gave  that  of     Most  notes ;  and  Cours  de  Droit  Public,  torn. 

Faitlilbl"  lo  tbo  king  of  Portugal ;  2,  p,  80  to  84,  and  SOS  to  40S^C. 
•ad  the  condescension  of  other  princes       (103)  The  House  of  T.»rils  recently, 

connived  at  the  imperative  style  in  rather  f-irctiously.  inainlaiiiril  the  (!ig- 

wbich  the  bull  is  couched. — It  is  dated  nity  of  the  king  of  i^pain,  by  dot  lining 

December  SS,  1748.  lo  givo  Aim  coifs^oa  tho  Mme  pntu  iplo 

(102>  FrirmrT!\'  ill  nations  used  to  that  our  lini;  ilues  not  recover  costs, 

observe,  in  the  British  Seas,  the  mark  saying,  we  will  not  disparage  the  dig- 

of  honour,  by  lowering  the  flag  or  top-  nity  of  the  king  of  Bpuin  by  giving 

•ail  to  an  Bn^Mixh  man  of  war,  ealied  him  eosta.    Htwleit  v.  King  of  Spam, 

the  fluffy  f)/  the  flat*.    See  1  Chitty's  on  appeal  from  Chancery  to  House  of 

Commercial  Law,  102}  and  see  end  Lords,  1  Dow  Kep.  JKew  berics, 
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md,  ospeciallj,  they  ought  jaot  to  buifur  that  digaity  to  bo  o'^ok  ll 
impairoa.   J£,  tbsot  there  are  tiAlii  a&d  bimoimy  wbieh^  bj  5»*£^ 
oonstMit  eiiBtom,  belong  to  a  prinoe,  be  may  inust  upon 
Ibim;  and  be  ought  to  do  it  on  occasions  where  his  glory  is 
ooncemed. 

But  it  is  proper  to  distinguish  between  neglect  or  the  omis- 
sion of  what  the  established  usage  requires,  find  positive  acts 
of  disrespect  and  insult.  The  prince  may  complain  of  an 
instance  of  neglect,  and,  if  it  be  not  repaired,  may  consider 
.t  as  an  indication  of  ill-will :  he  has  a  ricrht  to  deinaiul,  even 
Dy  force  of  arms,  the  reparation  of  an  inbult.  The  czar  i-eter 
the  Pirst,  in  bis  manifesto  against  Sweden,  complained  thai 
the  Gannon  had  not  been  fireid  on  lus  passing  at  Riga.  He 
might  think  it  strange  that  they  did  not  pay  him  this  mark 
of  respect,  and  he  might  complain  of  it ;  but,  to  have  made 
this  the  subject  of  a  war,  must  have  indiotted  a  prepostwroos 
prodigality  of  human  blood. 


CHAP.  IV. 

OP  THE  BTGHT  TO  SECrRTTY,  AND  THE  EPPECTS  OF  THE  SQYE-  OQAT.  JT« 
REIGNTY  AND  INDEPENDENCE  OP  NATIONS.  (104)  ^'  ' 

IN  vain  does  nature  prescribe  to  nations,  as  well  as  to  indi-  §41  u'ldA 
viduals,  the  care  of  self-preservation,  and  of  advancinp^  their  to  jecuniy. 
own  perfection  and  happiness,  if  she  does  not  give  them  a 
right  to  preserve  themselves  from  every  thing  that  might 
render  this  care  ineffectual.  This  ri(/ht  is  nothing  more  than 
a  moral  power  of  actingy  that  is,  the  power  of  doing  what  is 
morally  possiUe— what  is  proper  and  conformable  to  our 
duties.  We  have,  then,  in  general,  a  right  to  do  wbateTer  is 
necessary  to  the  discharge  of  our  duties.  Srery  nation,  as 
well  as  every  man,  has,  therefore^  a  right  to  prevent  other 
nations  from  obstructing  her  preservation,  her  perfection, 
and  happiness, — thnt  is,  to  preserve  herself  from  all  injuries 
(§  18) :  and  this  right  is  a  perfect  one,  since  it  is  given  to 
satisfy  a  natural  and  indispenbable  obligation :  for,  when  we 
cannot  use  constraint  in  order  to  cause  our  rights  to  be  re- 
spected, their  effects  are  very  uncertain.  It  is  this  right 
to  preserve  herself  from  all  ii^jury  that  is  called  the  right  to 
teouritt/. 

It  is  safest  to  prevent  the  evil  when  it  can  be  prmnted.  §  so.  itpnii 
A  nation  has  a  ngbt  to  resist  an  iignrions  attempt,  and  to  ^^^"^^^ 
make  use  of  force  and  every  bononrable  eipedient  against  j^^r* 


(104)  At  to  the  oidepcndence  of  Public.  Paris,  A.  D.  isr^o,  tan»X  Ut 
nalioiM,  iM  in  geaeni,  Coozs  de  Droit  part,  article  ii.  pp^  3  to  16. 
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nf>oK  ir.  whopoover  is  actually  engaged  in  opposition  to  her,  and  even 
to  niiticipato  his  macliinations,  observlt)?.  however,  not  to 
attack  him  upon  vague  and  uncertain  suspicions,  lest  she 
should  incur  the  luiputatiou  of  becoming  herself  au  unjudt 
[  155  3  ag^easor. 

551*  ana  When  tlie  eril  is  ixmef  the  same  right  to  secnritj  autho> 
that  of  ob.  rises  the  offended  party  to  endeavour  to  obtain  a  complete 
^ation"^  reparation,  and  to  employ  force  for  that  purpose,  if  ^ece»- 

para  on, 

§52.  and  Finally,  the  ofTonded  party  have  a  right  to  provide  for 
thfirightof  their  future  security,  and  to  chastise  the  offenJer,  by  inflict- 
|^H""g.  jjjg  ^pQJ^  j^jjjj  punishment  capable  of  deterring  him  thence- 
forward from  similar  aggressions,  and  of  iniiniidating  those 
who  might  be  tempted  to  imitate  liim.  They  may  even,  if 
necessary,  disable  the  agmssor  from  doing  further  injury. 
They  only  make  use  oftheir  rights  in  all  these  measures, 
'which  they  adopt  with  good  reason :  and  if  evil  thence  resiills 
to  him  who  has  reduced  them  to  the  necessity  of  taking  such 
steps,  he  most  impnte  the  consequences  only  to  his  own  in- 
justice. 

^63.  Right     Jf^  then,  there  is  anywhere  a  nation  of  a  restless  and  mis- 
^•Ont^    chievous  disposition,  ever  ready  to  injure  others,  to  traverse 
8  mischic-  ^^^^^  designs,  and  to  excite  domestic  disturbances  iu  their 
vou^  people  dominions, — it  is  not  to  be  doubted  that  all  the  others  haTo 
a  right  to  form  a  coalition  in  order  to  repress  and  chastise  that 
nation,  and  to  put  it  for  ever  after  out  of  her  power  to  iinure 
them.    Such  would  bo  the  just  fruits  of  the  policy  which 
Machiavel  praises  in  Osesar  Borgia.    The  conduct  followed 
by  Pliilip  II.  king  of  Spain,  was  calculated  to  unite  nil 
Euro]»e  against  him  ;  aud  it  was  from  just  reasons  thai  Henry 
the  Orcat  formed  the  design  of  humbling  a  power  Mhose 
strength  was  formidable,  and  whose  maxims  were  pernicious. 

The  three  preceding  propositions  are  so  many  principles 
that  furnish  the  Tarious  foundations  for  a  just  war,  as  we  siiall 
see  in  the  proper  place. 
S6i.  No  evident  consequence  of  the  liberty  and  independ- 

oation  has  ence  of  nations,  that  all  have  a  right  to  be  governed  as  they 
•  tig^tto    think  proper,  and  that  no  state  has  the  smallest  right  to 
interfere  in  the  government  of  another.    Of  all  the  rights 
HienroTan"  belong  to  a  nation,  sovereignty  is,  doubtless,  the 

«llMr  state,  most  precious,  and  that  which  other  nations  ought  the  most 
scrupulously  to  respect,  if  they  would  not  do  her  an  in- 
jury. (105) 

The  soTereign  is  he  to  whom  the  nation  has  intrusted  the 

(lOf))  Nor  has  a  subject  of  one  state  state  oRnht  a  rcTolted  colony,  it  is  just 

a  right  to  enter  into  any  contract  with,  ground  of  war  on  the  part  of  the  paren ; 

or  to  assist  the  revolted  colony  of  an-  state.    Thompttm  ▼.  Pom/s*,  2  Simoa's 

oflMT  bdRm  the  same  has  been  for-  Rep.  194 ;  Taylor     Barda§,  id.  S1& 

mnlly  recocrnkrrl   ns  an  independent  iMHtt,  p.        Bttto  90^ 
•4«te  by  Its  own  government;  and  if  a 
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empire  and  the  care  of  tlic  government :  she  has  invested  him  book  ii. 
with  her  rights;  she  alone  is  directly  ifiterested  in  the  manner 


in  which  the  conductor  bhc  has  chosen  makes  u^c  of  his  power.  §55.  One 
It  docs  not,  then,  belong  to  any  foreign  power  to  take  cog-  sovereigrn 
nisanoe  of  the  adininiBtration  of  that  sovereign,  to  set  himself  f^**?^ 
up  for  a  judge  of  his  oonduct,  and  to  oblige  him  to  alter  1^  l^^of 

he  loads  his  subjects  with  taxes,  and  if  he  treats  them  with  ^ondoct  of 
severity,  the  nation  alone  is  edneerned  in  the  business;  andanodMr. 
no  other  is  called  upon  to  oblige  him  to  amend  his  conduct, 
and  follow  more  wise  and  equitable  maxims.    It  is  the  part 
of  prudence  to  point  out  the  occasions  \vhen  officious  and  ami- 
cable representations  may  be  mado  to  him.    The  Spaniards 
violated  all  rules  when  they  set  themselves  up  as  judges  of 
the  Inca  Athualpa.    If  that  prince  had  violated  the  law  of 
nations  with  respect  to  them,  they  would  have  had  a  right  to  [  156  ] 
pnnish  him.  Bat  they  accused  him  of  having  pat  some  of  his 
snbjccts  to  death,  of  having  had  several  wives,  &c. — things, 
for  wbioh  he  was  not  at  all  accountable  to  them ;  and,  to  fill 
up  the  measure  of  their  extravagant  injustice,  they  condemned 
him  by  the  laws  of  Spain.* 

But,  if  the  prince,  by  violating  the  fundamental  laws,  gives  §50.  How 
his  suhjcctH  a  legal  right  to  resist  him, — if  tyranny,  becom- far  lawful  to 
ing  insupportable,  obliges  the  nation  to  rise  in  their  own  do-  intotfci^in 
fence, — every  foreign  power  has  a  right  to  succour  an  op-  ^^^^^ 
pressed  people  who  implore  their  assistance.   The  English  MToreiga 
justly  complained  of  James  II.   The  nobility  and  the  most  ud  bb 
distinguished  patriots  having  determined  to  check  him  in  theJ*^ 
prosecution  of  his  schemes,  which  manifestly  tended  to  over- 
throw the  constitution,  and  to  destroy  the  liberties  and  the 
religion  of  the  people,  applied  for  assistance  to  the  United 
Provinces.    The  authority  of  the  Prince  of  Ur:niij:<»  liad, 
doubtless,  an  influence  ou  the  deliberations  of  the  states- 
general  ;  but  it  did  not  lead  them  to  the  commission  of  an 
act  of  injustice ;  for,  whoa  a  people,  from  good  reatious  take 
up  arms  against  an  oppressor,  it  k  but  an  act  of  justice  and 
^nerosity  to  assist  brave  men  in  the  defence  of  their  liber> 
ties.   Whenever,  therefore,  matters  are  carried  so  far  as  to 
produce  a  civil  war,  foreign  powers  may  assist  that  party 
which  appears  to  them  to  have  justice  on  its  side*    He  who 
assists  an  odious  tyrant, — lie  who  declares  f'>r  an  unjust  and 
rebellious  people, — violates  his  duty.    Uut,  when  the  bnnda 
of  the  political  society  are  broken,  or  at  least  suspended, 
between  the  sovereign  and  his  people,  the  contending  parties 
may  then  be  considered  as  two  distinct  powers ;  and,  since 
they  are  both  equally  independent  of  all  foreign  authority, 
nobody  has  a  fight  to  judge  them.  Either  may  be  in  the 
right ;  and  each  of  those  who  grant  their  assistance  may  ima- 
gme  that  he  is  acting  in  support  of  the  better  cause.  It  fol- 

*  OwdliMM  da  la  V<ga. 

S39 
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BOOK  11.  lows,  then,  in  virtue  of  the  voluntary  law  of  nations  (see 
OHAf .  IV.  Prelim.  §  21),  that  the  two  parties  may  act  as  having  an  equal 

right,  and  behave  to  each  other  accordinglj  till  the  deciaioo 

of  the  affair. 

But  we  ought  not  to  abuse  this  maxiiii,  a&d  make  a  handle 
of  it  to  authorise  odious  maobinatioiis  against  the  intenuJ 
tranquillity  of  etatee.  It  is  a  nolation  of  the  law  ol  natioiui 
to  invite  those  sabjccts  to  revolt  who  actually  paj  obedienee 
to  their  sovereign,  though  they  complain  of  his  govenimeiit* 

The  practice  of  nations  is  conformable  to  our  maxims. 
When  the  German  protest!i?its  came  to  the  assistance  of  the 
reformed  party  in  1^  ranee,  the  court  never  attempted  to  treat 
them  otherwise  tlian  on  tlie  usual  footing  of  enemies  in  general, 
and  according  to  the  laws  of  war.  France  was  at  the  same 
time  engaged  in  assisting  the  Netherlands  then  in  arms  against 
8] and  expected  that  her  troops  should  be  considered  in 
no  other  light  than  as  auxiliaries  m  a  regular  war.  But  no 
power  eyer  fails  to  complain,  as  of  an  atrocious  wrong,  if 
any  one  attempts  by  his  emissaries  to  excite  his  subjects  to 
revolt. 

t  167  J     As  to  those  monsters  who,  under  the  title  of  sovereigns, 
ren<ler  themselves  the  scourges  and  liorror  of  the  human  race, 
they  are  savage  beasts,  v.  lu«m  every  brave  man  may  justly 
exterminate  from  the  face  of  the  earth.    All  aiiti<|iuiy  has 
praised  Hercules  for  delivering  the  world  from  an  Antaeas,  a 
Busiris,  and  a  Diomede. 
S  67.  Sight    After  having  established  the  position  Uiat  foreign  nations 
of  oppo  im;  liare  no  right  to  interfere  in  the  government  of  an  independ- 
H^^^'  ent  state,  it  is  not  difficult  to  prove  that  the  latter  has  a  right 
dgnpowen^  Oppose  such  interference.    To  govern  herself  according  to 
in  the  affaira  her  own  pleasure,  is  a  necess^iry  part  of  her  indcjjeiiflencc. 
<tf  govern-   A  sovereign  state  cannot  be  constrained  in  this  respect,  except 
it  be  from  a  particular  right  which  she  has  herself  given  to 
other  states  by  her  treaties ;  and,  even  if  she  haa  given  them 
such  a  right,  yet  it  cannot,  in  an  affair  of  so  delicate  a  nature 
as  that  of  government,  be  extended  beyond  the  dear  and 
express  terms  of  the  treaties.   In  every  other  ease,  a  sove- 
reign  has  a  right  to  treat  those  as  enemies  who  atteiqii  to 
interfere  in  his  domestic  affairs  otherwise  than  by  their  good 
offices. 

§58.  Thp  Religion  is  in  every  sense  an  object  of  great  importance  to 
MUjne  nght^  ^  nation,  and  one  of  the  moat  interesting  subjects  on  which 
1^  j^l^^^^*  the  government  can  be  employed.  An  independent  people 
are  accountable  for  their  religion  to  God  alone;  in  this  par- 
ticular, as  in  every  other,  they  have  a  right  to  regulate  ueir 
conduct  according  to  the  dictates  of  their  own  oonicienec, 
and  to  prevent  aU  foreign  interference  in  an  affidr  of  so  deli» 
Cste  a  nature.*    The  custom,  long  kept  up  in  Christendom, 

*  When,  however,  we  see  a  puty    dM  nBgioa  we  prafeea.  and  a 
inflamoa  with  dttify  batted  agaimt  boonif  prinee 
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of  causing  all  the  affairs  of  relitrion  to  he  decided  and  regu-  book  ix. 
lated  in  a  general  council,  couid  «»nly  have  been  introduced  ^* 
by  the  einjjular  circumstance  of  the  submission  of  the  whole 
church  to  the  same  civil  government, — the  Roman  empire. 
When  that  empire  was  oTerthrovn,  and  gave  plaoe  to  many 
independent  kingdoma,  this  ettatom  was  found  contrary  to 
the  first  principleB  of  government,  to  the  very  idea  of  inde- 
pendent states  and  political  societies.  It  was,  however,  long 
supported  by  prejudice,  ignorance,  and  superstition,  by  the 
authority  of  the  popes  and  the  power  of  the  clergy,  and  still 
respected  even  at  the  time  of  the  reformation.  The  states 
■who  had  embraced  the  reformed  religion  offered  to  suljmit  to 
the  decisions  of  an  iinpai  lial  council  lawfully  a^ssembled.  At 
present  they  would  not  hesitate  to  declare,  that,  in  matters 
of  religion,  they  are  eaually  independent  of  every  power  on 
earth,  as  they  are  in  the  aflyrs  of  civil  government.  The 
general  and  absolnte  authority  of  the  pope  and  eonndl  is  [  158  ] 
absurd  in  every  other  system  than  that  of  those  popes  who 
strove  to  unite  all  Christendom  in  a  single  body,  of  which 
they  pretended  to  be  the  supreme  monarchs.*  But  even 
Catholic  sovereigns  have  endeavoiirod  to  restrain  that  autho- 
rity within  such  limits  as  are  consistent  with  their  supreme 
power:  they  do  not  receive  the  decrees  of  councils  or  the 
popes'  bulla  till  they  have  caused  them  to  bo  examined ;  and 
these  eeelesiastieal  laws  are  of  no  force  in  their  dominions 
unless  confirmed  by  the  prince.  In  the  first  book  of  this 
work.  Chap,  XII.  we  have  sufficiently  established  the  rights 
of  a  state  in  matters  of  religion;  and  we  introdnce  tnem 
here  again,  only  to  draw  just  consequences  from  them  with 
respect  to  the  conduct  which  nations  ought  to  observe  towards 
each  other. 

It  is,  then,  certain  that  we  cannot,  in  opposition  to  the  will  §69.KonaF 
of  a  nation,  interfere  in  her  religious  concerns,  without  vio- 
lating  her  rights,  and  doing  her  an  injury.  Much  less  arc 
we  aUowed  to  employ  force  of  arms  to  oblige  her  to  receive  to  religion, 
a  doctrine  and  »  worship  which  we  conuder  as  divine.  What 
right  have  men  to  set  themselves  up  as  the  defenders  and  pro- 
tectors of  the  cause  of  God  ?  He  can,  whenever  he  pleases, 
lead  nations  to  the  knowledge  of  himself,  by  more  effectual 
means  than  those  of  violeTice.  Persecutors  make  no  true  con- 
verts. The  monstrous  maxim  of  extending  religion  by  the 
sword,  is  a  subversion  of  the  rights  of  mankind,  and  the  most 


qiTcnrr  the  prnfrssors  of  that  rpHerion,  nattir<>  requires  that  I  should  antici« 

it  is  lawful  lor  us  to  give  ossistaiicc  to  pate  ami  prevent  the  evil  which  may 

the  miflferen, — as  it  wus  well  remarked  thence  result  to  mjfielil"^Le  TaMOr* 

hy  James  I.  of  England  to  Bouillon  History  of  Louis  XIII. 

the  ambassador  of  Mary  de  Medici^  *  Sec  above,  §  46,  and  Boduius  d 

queen-regent  <if  Ftutee, — «  When  my  Republic,  book  L  «» ix,  nidli  liii  qpio* 

neighbours  are  attacked  in  a  quarrel  tatlOlie,  p*  m>  138^ 
in  wbich  I  uq  interested,  the  law  of 

31                     T  341 
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BOOK  n.  terrible  scoarge  of  nations.    Every  madmun  will  fancy  he  10 

CHA>.  vr.  fighting  in  the  cniisc  of  God,  find  every  aspiring  ppirit  will 
use  thrit  pretext  m  a  cloak  for  his  nnibition.  While  Char- 
lemagne w;is  ravaging  Saxony  with  lire  and  eiwor  l,  in  order 
to  plant  Christifinity  there,  the  sucee.sffors  of  >r())i  niimed  were 
ravaging  Asia  and  Africa,  to  etitablidk  lIic  Xuran  in  tlio&e 
ptrkB. 

5  60.  offi.  But  it  ii  an  office  of  humanity  to  labour,  by  mild  and  law- 
mLdL  ful  mcansi  to  persuade  a  nation  to  reoeiye  a  religion  which 
thtTfn  mttt-  believe  to  be  the  only  one  that  is  true  and  salutary.  Mii^ 
tore.  sinnaries  may  be  sent  to  instract  the  people ;  and  this  care  is 
Miuioaa-  altogether  coraformable  to  the  attention  which  every  nation 
"«••  owes  to  the  perfection  and  happiness  of  other?,  P»ut  it  mnst 
be  ol)served,  that,  in  order  to  avoid  doing  an  injury  to  the 
rights  of  a  sovereign,  the  misBionaries  ought  to  abstain  from 
preaching  clandestinely,  or  without  his  permission,  a  new  doc- 
trine to  his  people.  He  maT  refoae  to  accept  their  proffered 
Mrrioee ;  and,  if  he  orders  tnem  to  leaTO  his  dominiona,  they 
ought  to  obey.  They  should  ha?e  a  very  express  order  from 
the  King  of  kings,  before  they  can  lawfully  disobey  a  sore- 
reign  who  commands  according  to  the  extent  of  his  power; 
and  the  prince  who  is  not  convinced  of  that  extraordinary 
order  of  the  Deity,  will  d<>  no  more  than  exert  his  lawful 
rights,  in  punishing  a  missionary  for  disobedience.  But, 
what  if  Llic  nation,  or  a  considerable  part  of  the  people,  are 
desirons  of  retaining  the  missionary,  and  foUowinff  his  doe- 
[  159  ]  trine  ?  In  a  former  part  of  the  work  (Book  I.  §§  128—180), 
we  hare  established  tne  rights  of  the  nation  and  those  of  the 
citizens ;  and  thither  we  refer  for  an  answer  to  this  question. 
§  61.  Cir-  This  is  a  very  delicate  subject;  and  we  cannot  authorize 
^^IJPJ^^an  iTirn?ij=(flrr!iti'  zeal  for  making  proselytes,  without  endan- 
gering the  tran(|uiility  of  all  nations,  and  even  exposing  those 
who  are  engaged  in  making  converts  to  act  inconsiiitently 
with  their  duty,  at  the  very  time  they  imagine  they  are  accom- 
plishing the  most  meritorious  work.  ¥oi',  it  ia  certainly  per- 
forming a  very  bad  office  to  a  nation,  and  doing  her  an  essen* 
ttal  injury,  to  spread  a  false  and  dangerous  religion  among 
the  inhabitants.  Now,  there  is  no  person  who  does  not  be- 
Uere  his  own  religion  to  be  the  only  true  and  safe  one. 
commend,  kindle  in  all  hearts,  the  ardent  zeal  of  the  mifssionn- 
ries,  mid  you  will  see  Europe  inundated  with  Lamas,  Bonzes, 
and  Dcrvi.ses,  while  monks  of  all  kinds  will  overrun  Asia  and 
Africa.  Protestant  ministers  \ull  crowd  to  Spain  and  Italy, 
in  defiance  of  the  Inquisition,  while  the  Jesuits  will  spread 
themselves  among  the  Protestants  in  order  to  bring  them  back 
into  the  pale  of  the  dmrch*  Let  the  Cathdics  reproach  the 
Fh>testants  as  mnch  as  the^  please  with  their  Inkewarmness, 
the  conduct  of  the  latter  is  nndonbtedly  more  agreeable  to 
reason  and  the  law  of  nations.  True  zeal  applies  itself  to 
the  task  of  making  a  holy  religion  flonrish  in  the  coantriea 
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where  it  ia  reoeived,  and  of  rendering  it  useful  to  the  man-  book  ibi 
ners  of  the  people  and  to  the  state:  and,  without  forestalling  oha>.it. 

the  dispositions  of  Providence,  it  can  find  sufficient  employ- 
ment at  home,  until  an  invitation  come  from  foreign  nations, 
or  a  very  evident  commiiibiou  be  given  from  heaven,  to 
preach  that  religion  abroad.  Finally,  let  us  add,  that,  before 
we  can  lawfully  undertake  to  preach  a  pai  ticular  religion  to  the 
YftriouB  nations  of  the  earth,  we  most  oimelTes  be  tboroughly 
tionvinoed  of  its  truth  by  the  moat  Berioiout  ezamination.^ 

What  1  can  ChrlBtiaiu  donbt  of  their  religion  V — ^The  Mo- 
hammedan entertaina  no  doubt  of  l  is.  1>l  over  ready  to 
imjpart  your  knowledge, — simply  and  ainoerelj  expose  the 
jmnciples  of  your  belief  to  those  who  are  desirous  of  hearing 
you:  instruct  them,  convince  them  by  evidence,  but  seek  not 
to  hurry  them  away  with  the  hre  of  enthusiasm.  It  is  a  suffi- 
cient charge  on  each  of  us,  to  be  responsible  for  his  own  eon- 
Bcience. — Ihua,  neuher  will  the  light  of  knowledge  be  rcfubed 
to  any  who  wish  to  receive  it,  nor  will  a  turbulent  zeal  disturb 
thepeaoo  of  nations. 

When  a  religion  ia  persecuted  in  one  country,  foreign  n*-  f  ss.  Wbit 
tions  who  proftss  it  may  intercede  for  their  brethren :  but  ^  •♦"^'•reign 
this  is  all  they  can  lawfully  do,  unless  the  persecution  be  <^'£^°of^ 
ried  to  an  intolerablo  excess :  then,  indeed,  it  becoines  a  case  i]^^^^^  ^j^q 
of  manifest  tyranny,  in  opposition  to  which  all  nations  are  j.roffss  his 
allowed  to  assist,  an  unhappy  people  (§  5G).    A  regard  to  religion  i« 
their  own  safety  may  also  authorize  them  to  undertake  the  JJJjJ** 
defence  of  the  persecuted  bullcrers.    A  king  of  France  re- 
plied to  the  ambassadors  who  sdicited  hhn  to  suifer  bis  sub- 
jects of  the  reformed  religion  to  live  in  peace,  ^'that  he  was 
master  In  his  own  kingdom."   But  the  I^rotestant  sovereigns, 
who  saw  a  general  conspiracy  of  the  Catholics  obstinately  [  160  3 
bent  on  their  destruction,  W9re  so  far  masters  on  their  side 
as  to  be  at  liberty  to  give  assistance  to  a  body  of  men  who 
might  strengthen  their  party,  and  help  tltcTn  to  preserve 
themselves  from  the  ruin  with  which  they  were  threatened. 
All  distinctions  of  states  and  nations  are  to  be  disregarded, 
when  there  is  question  of  forming  a  coalition  against  a  set 
of  madmen  who  would  exterminate  all  those  that  do  not  im- 
plicitly recelTO  their  doctrines. 
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OF  THE  OBSEliVANCB  OF  JUSTICE  BETWEEN 


■ooK  n. 

CHAP. 

CHAP.  V. 

OV  THB  OfiSBRVAlTOB  OF  JVSTIOB  BBXWSEir  KATIOKfi. 

§  63.  IS'e-     Justice  is  the  basis  of  all  society,  the  sure  bonrl  of  all 
cMntyofthe  QQjQjjj(^j.QQ^    Human  society,  far  from  being  au  intercourse 
ofjti^^-*1ii     assistance  and  good  offices,  would  be  no  longer  any  thin^ 
liiuuan  «o.  bat  a  wt  ioene     robbery,  if  no  rospeot  wore  paid  to  thia 
cM^.       virtue,  which  secures  to  every  one  his  own.   It  is  still  more 
necessary  between  nations  than  between  individuals;  because 
injustice  produces  more  dreadful  consequences  in  the  quarrels 
of  these  powerful  bodies  politic,  and  it  is  more  difficult  to 
obtain  redress.    The  obligation  imposed  on  all  men  to  be  just 
is  easily  demonstrated  from  the  law  of  nature.    "We  here  take 
that  obligation  for  granted  (as  being  sufficiently  known),  mid 
content  ourselves  with  observing  that  it  is  not  only  indispen- 
sablj  binding  on  nations  (Frelim.  §  5),  bat  even  still  more 
sacred  with  respect  to  them,  from  the  importance  of  its  con* 
seqaences. 

5  64.  Obii-     All  nations  are  therefore  under  a  strict  obligation  to  culti* 

i?ation  of  all  yatc  justice  towards  each  other,  to  observe  it  scrupulously, 
eultin^  and  carefully  to  abstain  from  every  thin^r  that  may  violate  it. 
Hiid  obj^one  Each  ought  to  render  to  the  others  wiiat  belongs  to  them,  to 
jvMtice.  respect  their  rights,  and  to  leave  them  in  the  peaceable  en- 
joyment of  them.* 
$  6A.  Rif^ht  From  this  indispensable  obligation  which  nature  imposes 
of  n  rusin?  on  nations,  as  well  as  from  those  obligations  which  each 


^mi^^   tion  owes  to  herself,  resnlts  the  right  of  every  state  not  to 

Buffer  any  of  her  rights  to  be  taken  away,  or  any  thing  which 
lawfollv  belongs  to  her:  for,  in  opposing  this,  she  only  acts 
in  conrormitjr  to  all  her  daties ;  and  therein  consists  the  right 

[  161  ]  (§  49). 

iTee.  Thw    This  right  is  a  perfect  one, — that  is  to  sny,  it  is  accompa- 
"g^^ »    nied  with  the  right  of  using  force  in  order  tu  assert  it.  In 
periiMt  one.  ^^^j^  would  uamrc  give  us  a  right  to  refuse  submitting  to  iu- 
jostice, — ^in  vain  woold  she  oblige  others  to  be  jost  in  their 
dealings  with  ns,  if  we  conld  not  lawfollj  make  use  of  force. 


*  Might  not  this  dnljbe  extended  becxecutcdonroqaisitioninadebytho 

to  the  execution  of  sentences  passed  in  parliaments.    But  I  Jo  not  know  thnt 

other  countries  according  to  the  neoe*-  the  tribunab  of  thia  country  act  in  the 

Muy  and  aanal  fbrms  ? — Onthianibiect  aame  manner  with  reapeet  to  seDtenoes 

M.  Van  Bouningin  wrote  as  follown  to  passed  in  Holland  ;  imd,  if  they  ilo  not, 

M.  De  Witt,  Oct.  15,  1666 :  ^  By  what  an  agreement  might  be  made,  tiiat 

theoourtsof  HoUand  have  decreed  in  the  sentences  paused  on  either  side  against 

•Air  of  one  Konmgh,  of  Rotterdam,  I  subjects  of  the  other  state  shall  only 

see  they  suppose  that  eveiy  judgment  take  effect  on  such  propcrtv  h«  the  ron- 

rnxmotuiced  by  the  parliaments  of  demned  party  is  fotind  to  (mmoss  in 

FnuBoo  figifawt  tfao  faihabitaiite  of  Hoi-  tho  itftto  whon  tto  ynfftiy^f  luw  bo^n 

famd  in  jwiuh  eetdruMooria,  onglit  to  gboa.'* 
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when  they  refused  to  discharge  tin's  duty.  The  just  >vould  book  ii. 
lie  at  the  mercy  of  avarice  and  iujUiitice,  and  all  their  rights  ^' 
would  soon  become  useless. 

From  the  foregoing  right  arise,  as  distinct  branches,  first,  S  67.  Itpro- 
the  right  of  a  just  defenpe,  which  belong  to  every  nation, —  dur.si.Tho 
or  the  right  of  making  nee  of  foree  against  whoever  sttaoka 
her  and  her  rights.    This  is  the  foundation  of  defensive  war* 

Secondly,  the  right  to  obtain  joatioe  by  force,  if  we  cannot 
obtain  it  otherwise,  or  to  pursue  our  right  by  force  of 
This  is  the  foundation  of  offensive  war.  justice. 

An  intentional  act  of  injustice  is  undoubtedly  an  injury.  §69.  The 
We  have,  then,  a  right  to  punish  it,  as  we  have  shown  above,  y^^jit  of  pun- 
in  speaking  of  injuries  in  general  (§  52).    Tku  right  of  refus-^J|^'"''"* 
hiff  to  toffer  injustice  is  a  branch  of  the  right  to  fleeoritv. 

Xet  ns  apply  to  the  unjust  what  we  haye  aaid  aboTO  (§  53)  §  m  lUgbt 
of  a  auschievoQs  nation.    If  there  were  a  people  who  made  ^j" 
open  profession  of  trampling  justice  under  foot, — who  ^J*|J2*°*' 
spised  and  violated  the  rights  of  others  whenever  they  found  openly  d»> 
an  opportunity, — the  interest  of  human  society  would  author- spiaes  jut- 
ke  all  the  other  nations  to  form  a  confederacv  in  order  to  hum- 
hie  and  chasLise  the  delinquents.    Wc  do  not  here  forget  the 
maxim  establiBhed  in  our  Preliminaries,  that  it  does  not  be- 
long to  nations  to  usurp  the  power  of  being  judges  of  each 
other.    In  particular  eases,  where  there  is  room  for  the 
smallest  doubt,  it  ought  to  be  supposed  that  each  of  the  parties 
may  have  some  right :  and  the  injustice  of  the  party  that  has 
committed  the  injury  may  proceed  from  error,  and  not  from 
a  general  contempt  of  justice.    But  if,  by  her  constant  max- 
ims, and  by  the  whole  tenor  of  her  conduct,  a  nation  evidently 
proves  lierself  to  be  actuated  by  that  mischievous  disposition, 
— if  she  regardii  no  right  as  sacred, — the  safety  of  the  human 
race  requires  that  she  should  be  repressed.    To  form  and  sup- 
port an  unjust  pretension,  is  only  doing  an  iujuiy  to  the  party 
whose  intereetB  are  affected  by  that  pretension ;  but,  to  de- 
spise justice  in  general^  is  doing  an  injury  to  all  nations* 


CHAP.  VL 

OP  THE  CONCSEN  A  NATION  MAY  HAVE  IN  THE  ACTIONS  OF  CHAP.  Vi. 

H£A  CITIZENS. 

Wk  have  seen  in  the  preceding  chapters  what  are  the  com-  $  7i.  Tha 
mon  duties  of  nations  towards  each  other, — how  they  ought 
mutually  to  respect  each  other,  and  to  abstain  from  all  j»j*iryj^jjj^'** 

and  all  offence, — and  how  justice  and  e<[uity  ou;^ht  to  roi  jn  i„-,„rics  of 
between  tliem  in  their  wli'ilf  conduct.    i3ut  liithert<)  wo  have  Uie  state, 
only  cunsidered  the  actions  of  the  body  of  the  nation,  ot  the  ^  ^  P"*" 
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BOOR  II«  state,  of  the  sovereign.   Private  persona  who  are  membert 
CHAP-      of  one  nation,  may  offend  and  iB-treat  the  dtiiena  of  another, 
toet  the  dti-  and  may  mjnre  a  foreign  sovereign : — ^it  remains  for  us  to 
^no.        examine  'what  share  a  state  may  have  in  the  aotiona  of  her 
[  162  ]  citizens,  and  what  are  the  rights  and  obligations  of  sovereigns 
in  this  respeet. 

Whoever  offends  the  state,  injures  its  rights,  disturbs  its 
tranquiiiitj,  or  does  it  a  prejudice  in  any  manner  Avhatsoever, 
declares  himself  its  enemy,  and  exposes  himself  to  be  justly 
punished  for  it.    Whoever  uses  a  citizen  ill,  indirectly  offends 
the  state,  whioh  is  bound  to  protect  this  dtiien ;  and  the 
sovereign  of  the  latter  should  avenge  his  wrongs,  pnnish  the 
aggrefisor,  and,  if  possible,  oblige  him  to  make  fall  repara- 
tion ;  since  otherwise  the  citizen  would  not  obtain  the  great 
end  of  the  civil  association,  which  is,  safety. 
§  72.  Hr        But,  on  the  other  hand,  the  nation  or  the  sovereign  ought 
ought  not  to  not  to  suffer  the  citizoTi^  to  do  an  injury  to  the  subjects  of  an* 
iS^Bc^to  ^^^^^  state,  much  ies>8  to  ofiend  that  state  itself:  and  this,  not 
ofTt'tiii  other  ""Lt  because  uo  sovereign  ought  to  permit  those  who  are 
nations  or    under  his  command  to  violate  the  precepts  of  the  law  of  na- 
thdrdti-    tore,  which  forbids  all  iigiuiea,— %nt  also  because  natbns 
ought  matually  to  respect  eaeh  other,  to  abstain  from  aU 
offence,  from  all  iignry,  from  all  wrong, — in  a  word,  from 
every  thing  that  may  bo  of  prejudice  to  others.    If  a  sove- 
reign, who  might  keep  his  subjects  within  the  rules  of  justice 
and  peace,  suffers  them  to  injure  a  foroiirn  nation  cither  in 
its  body  or  its  iiiembors,  he  does  no  less  injury  to  that  nation 
than  if  he  injured  it  himself.    In  short,  the  safety  of  the 
state,  iiiid  that  of  iiuman  society,  requires  this  attention  from 
every  sovereign.    If  you  let  loose  the  reins  to  your  subjects 
against  foreign  nations,  these  will  behave  in  the  same  maaiMr 
to  yon ;  and,  instead  of  that  friendly  interoomrse  which  nature 
has  established  between  all  men,  we  shall  see  nothing  bat  one 
vast  and  dreadful  scene  of  plunder  between  nation  and  nation. 
§78.  The      However,  as  it  is  impossible  for  tlie  best  regnlated  state, 
■ctoof  indi-  ©r  for  the  most  vigilant  and  absolute  sovereign,  to  model  at 
JjJ^j^  his  pleasure  all  the  actions  of  his  subjects,  and  to  confine 
imputed  to  them  on  every  occasion  to  the  most  exact  obedience,  it  would 
the  nation,  be  unjust  to  impute  to  the  nation  or  the  sovereign  every  fault 
committed  by  the  citizens.    We  ought  not,  then,  to  say,  in 
general,  that  we  have  received  an  injury  from  a  nation  beouise 
we  have  received  it  from  one  of  its  members. 

574.  iinlM  But,  if  a  nation  or  its  chief  approves  and  ratifies  the  act 
it  approves  of  the  individual,  it  then  becomes  a  public  concern  ;  and  the 
cKrratUiet  injured  party  is  to  consider  the  nation  as  the  real  author  of 
^       t]<e  injury,  of  which  the  citizen  was  perhaps  only  the  instm. 

575.  Con-  uient. 

obMrvedb  ^^^^  offended  state  has  in  her  power  the  individual  who 

the  offended  ^^''^  done  the*  mjuiy,  she  may  without  scruple  briug  him  to 
party.      justice  and  punish  him.    If  he  has  escaped  and  returned  to 
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his  own  country,  she  ought  to  apply  to  his  &OT«reign  to  have  book  u. 
justice  done  in  the  case.  ohaf.  n. 


And,  since  the  lauer  ought  not  to  suffer  his  subjects  to  r  1^8  J 
molest  the  subjects  of  other  states,  or  to  do  them  an  injury,  frt.  Duty 
much  less  to  give  open,  audaeions  offence  to  foreign  powers,  of  tha 
he  ouirht  to  compel  the  transmssor  to  make  reparation  for 
the  damage  or  injmy,  if  possible,  or  to  inflict  on  him  an  ex- 
emplary  punishment  y  or,  finally,  aoeording  the  nature  and  cir- 
cumstances of  tlic  case,  to  deliver  him  up  to  tlie  offended  state, 
to  bo  there  brought  to  justice.  This  is  pretty  generally  ob- 
served with  respect  to  great  crimes,  which  are  efjually  con- 
trary to  the  laws  and  safety  of  all  nations.  Assassins,  incen- 
diaries, and  robbers,  are  seized  everywhere,  at  the  desire  of 
the  soTereisn  in  whose  territories  tne  crime  was  committed, 
and  are  deuyered  up  to  his  justice.  The  matter  is  earned 
still  farther  in  states  that  are  more  closely  connected  by  friend- 
ship and  good  neighbourhood.  Even  in  cases  of  ordinary 
trangressions,  which  are  only  subjects  of  civil  prosecution, 
cither  M'ith  a  view  to  the  recovery  of  damnjres,  or  the  inflic- 
tion of  a  slight  civil  punishment,  the  subjects  of  two  neigh- 
bouring states  are  reciprocally  obliged  tu  appear  before  the 
magistrate  of  the  place  where  they  are  ficcnsed  of  having 
failed  in  their  duty.  Upon  a  rec^uioitiou  oi  that  magistrate, 
called  Letters  Rogatory,  they  are  summoned  in  due  form  by 
their  own  magistrates,  and  obliged  to  appear.  An  admirable 
institution,  by  means  of  which  many  neighbouring  states  live 
together  in  peace,  and  seem  to  form  only  one  republic  !  This 
is  in  force  throughout  all  Switzerland.  As  soon  as  the  Let- 
ters Rogatory  are  issued  in  form,  the  superior  of  the  accused 
is  bound  to  enforce  tliem.  It  belongs  not  to  him  to  examine 
whether  the  accusation  be  true  or  false :  he  is  to  presume  on 
the  justice  of  his  neighbour,  and  not  suffer  any  doubts  on  his 
own  part  to  impair  an  institution  so  well  calculated  to  pre- 
serve harmony  and  good  understanding  between  the  states. 
However,  if  by  constant  experience  he  should  find  that  his 
subjects  are  oppressed  by  the  neighbouring  magistrates  who 
summon  them  before  their  tribunals,  it  would  undoubtedly  be 
right  in  him  to  reflect  on  the  protection  due  to  his  people, 
and  to  refuse  the  rogatories  till  satisfaction  were  given  for  the 
abuses  committed,  and  proper  steps  taken  to  prevent  a  repe- 
tition of  them.  But,  in  such  case,  it  would  be  hiB  duty  to 
allege  his  reasons,  and  set  them  forth  in  the  clearest  point 
of  view. 

The  sovereign  who  refuses  to  cause  reparation  to  be  made  S  77.  If  h* 
for  the  damage  done  by  his  subject,  or  to  punish  the  offender,  refuses  jus. 
or,  finally,  to  deliver  him  up,  renders  himself  in  some  mea-  ^^^^^^l^'^J"^' 
sure  an  accomplice  in  the  injmy,  and  becomes  responsible  party  in  thr 
for  it.    But,  if  he  delivers  up  either  the  property  of  llie  liiuii  and 
offender,  as  an  indemnification,  in  cases  that  will  admit  of  o^'ww*' 
pecuniary  compensation — or  his  person,  in  order  that  he  may 
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■ooK  n.  suffer  the  punisliment  due  to  Lis  crime,  the  offended  party 
Ap.  VI.  hag  HQ  further  demand  on  him.    Kinp;  Demetrius,  Imving  de- 
[  1G4  ]  Ijvered  to  the  Romans  those  ^ho  h;id  killed  their  anilnssador, 
the  senate  sent  them  back,  resolving  to  reserve  to  themselves 
the  libertj  of  punishing  that  erime,  by  avenging  it  on  the 
king  himself,  or  on  his  dominions**  u  this  was  really  the 
case,  and  if  the  king  had  no  share  in  the  murder  of  the  Ro- 
man ambassador,  the  conduct  of  the  senate  was  highly  unjust, 
and  only  worthy  of  men  who  sought  but  a  pretext  to  cover 
their  ambitious  enterprises. 
otb^c^sTb    ^iii^lb''  there  is  another  case  where  the  nation  in  general 
which  the        Polity  of  the  crimes  of  its  members.    That  is.  when,  hy 
natiou  u     its  manners,  and  by  the  iuuxims  of  its  governmeni,  it  accus- 
fmhyoniietoms  and  authorises  its  citizens  indiscriminately  to  plunder 
ohe  dtizons.      Dudtfeat  foreigners,  to  make  inroads  into  the  neighhoor- 
^         ing  countries,  &e.   Thue^  the  nation  of  the  Usbecks  is  guilty 
of  all  the  robberies  committed  by  the  individuals  of  which  it 
is  composed.    The  princes  whose  subjects  are  robbed  and 
massacred,  and  w  hose  lands  are  infested  by  those  robbers,  may 
justly  level  their  vengeance  against  the  nation  at  large.  (lUU) 
Nay,  more ;  all  nations  have  a  right  to  enter  into  a  league 
against  such  a  people,  to  repress  them,  and  to  treat  them 
as  the  common  enemies  of  the  human  race.    The  ChristLan 
nations  would  he  no  less  justiifiable  in  forming  a  confe- 
deracy against  the  states  of  Barbary,  in  order  to  destroj 
those  haunts  of  pirates,  with  whom  the  love  of  plunder,  or 
the  fear  of  just  punishment,  is  the  only  rule  of  peace  and 
war.    But  these  piratical  adventurers  are  wise  enough  to  re- 
spect tho<(*  who  are  most  able  to  chastise  them ;  and  the  nti^ 
tions  that  are  able  to  keep  the  avenues  of  a  rich  branch  of 
commerce  oi)en  for  themselves,  are  not  sorry  to  see  tUem  shut 
against  others. 


CHAP.  VIL 

^  EfiEClS  OF  THE  DOMAIN  BETWEEN  NATIONS. 

f  79.  Gene-  "W'e  have  explained,  in  Chap.  XVIII.  Book  I.,  how  a  na- 
SL^*'^'^  tion  takes  possession  of  a  country,  and  at  the  same  time  gains 
possession  of  the  domain  and  government  therof.  That  coun- 
try, with  every  thing  included  in  it,  becomes  the  property  of 
the  nation  in  general.  Let  us  now  see  what  are  the  efl'ects 
of  this  property,  with  respect  to  other  nations.  The  full  do- 
main is  necessarily  a  peculiar  and  exclusive  right ;  for,  if  I 

•  Sec  PolybiuB,  quoted  hy  Barboy-        (lOfi")  It  wan  on  this  crouTi.l  tlmt  the 

rac,  in  his  notes  on  Grotiiu,  book  liL  French  nation  eo  recently  took  pouei* 

dup.  xxiv.  §  viL  non  of  Algiersn — C. 
S48 
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have  a  full  right  to  dispose  of  a  thing  as  I  please,  it  thence  ^ 
follows  that  others  have  no  tight  to  it  at  aU,  nnee,  if  they  ""'•.Z": 
had  any,  I  could  not  freely  dispose  of  it.   The  priyate  domain 
of  the  eitisens  may  be  limited  and  restrained  in  several  ways 
by  the  laws  of  the  state,  and  it  always  is  so  by  the  eminent 
dmnain  of  the  sovcrei^rn;  bat  the  general  domain  of  the  na- 
tion is  full  and  absolute,  since  there  exists  no  authority  upon 
earth  by  which  it  can  be  limited :  it  therefore  excludes  all 
right  on  the  part  of  foreigners.    And,  as  the  rights  of  a  nation 
ought  to  be  respected  bv  all  others  (§  64),  none  can  form  any  £  165  J 
pretensions  to  the  country  which  belongs  to  that  nation,  nor 
ought  to  diBpose  of  it  withont  her  consent,  any  more  than  of 
the  things  oontained  in  the  country. 

The  domain  of  the  nation  extends  to  every  thing  she  pos-  S  80.  Whtt 
Besses  by  a  just  title :  it  comprehends  her  aneient  and  original  ^^^^ 
possessions,  and  all  her  acquisitions  made  by  means  which  are  y^^j^^a 
just  in  themselves,  or  admitted  as  such  among  nations, — con-«f  ^  "ffry- 
ces.sions,  purchases,  conquests  made  in  the  regular  war,  kc. 
And  by  her  possessions  we  ought  not  only  to  understand  her 
territories,  hut  all  the  rifjhts  she  enjoys. 

Even  the  property  of  the  individuals  is,  in  the  aggregate,  §  81.  Tbm 
to  be  conridered  as  the  property  of  the  nation,  with  ren>ect  v^v^  ^ 
to  other  states.   It,  in  some  sort,  really  belongs  to  her,  urom 
the  right  she  has  over  the  property  of  her  dtisMie,  because  pcrty  offU 
it  constitutes  a  part  of  the  sum  total  of  her  riches,  and  aog-  nation,  with 
ments  her  power.    She  is  interested  in  that  property  by  her  "»r« 
obligation  to  protect  all  her  members.    In  ^hort,  it  cannot  be 
otherwise,  since  nations  act  and  treat  t(»if(  tlior  as  bodies  in 
their  quality  of  political  sucioties,  and  are  considered  as  so 
many  moral  persons.    All  those  who  form  a  society,  a  nation 
lieiiig  considered  by  foreign  nations  as  cousiituting  only  one 
whole,  one  single  person,^aIl  their  wealth  together  can  only 
be  considered  as  the  wealth  of  that  same  person.   And  this  is 
so  true,  that  each  political  society  may,  if  it  pleases,  establish 
within  itself  a  community  of  goods,  as  Campanella  did  in  his 
republic  of  the  sun.    Others  will  not  inquire  what  it  does  in 
this  respect :  its  domestic  regulations  make  no  change  in  its 
rights  with  respect  to  foreigners  nor  in  the  manner  in  which 
they  ought  to  consider  the  aggregate  of  its  property,  in  what 
way  soever  it  is  possessed. 

By  an  immediate  consequence  of  this  principle,  if  one  na-  §  82.  a  con- 
tion  has  a  right  to  any  part  of  the  property  of  another,  she'jvwj^.o' 
has  an  indiscriminate  ri^ht  to  the  property  of  the  citiiens  of  I™*- 
the  latter  nation  until  the  debt  be  discharged.   This  maajm 
is  of  great  use,  as  shall  hereafter  be  shown.  $68.  Con- 

The  general  domain  of  the  nation  ovmr  the  lands  she  inhabits  nection  of 
is  naturally  connected  with  the  empire;  for,  in  establishing  the 
herself  in  a  vacant  coiintrv.  the  nation  certainly  does  not  in-  °f 


tend  to  possess  it  in  bulijcction  to  any  other  power:  and,  can^^g^^g. 
me  su^ose  an  independent  nation  not  vested  with  the  absolute  reigmv. 
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BOOK  n.  command  in  lier  domestic  concerns  ?  Thus,  we  have  alrcadj 
CHAP.  Yu.  observed  (Book  I,  §  205),  that,  iu  taking  possession  of  a 
country,  the  nutiou  is  presumed  to  take  possession  of  its 
government  at  the  same  time.  Wo  shall  here  proceed  further, 
and  show  the  natural  oonnection  of  theie  two  rights  m  an  in- 
dependent nation.  How  could  ihe  govern  heredf  at  her  own 
pleasme  in  the  OOimtij  ehe  inhabits,  if  she  cannot  truly  and 
dbeolntely  dispote  of  it?  And  how  could  she  have  the  full 
and  ahsolutc  domnin  of  a  place  where  she  has  not  the  command  ? 
Another's  sovcrei^rnty,  and  the  rights  it  comprehends,  must 
deprive  her  of  the  free  disposal  of  that  place.  Add  to  this  ' 
Iw^  J  the  emiiit  nt  domain  which  constitutes  a  part  of  the  sovereignty 
(Book  I,  §  244),  uud  you  will  the  better  perceive  the  iniimate 
oonnection  existing  liietween  the  domain  and  the  sorerci^nty 
of  the  nation.  And,  accordingly,  what  is  called  the  nigh 
domain^  which  is  nothing  bat  m  domain  of  the  body  of  the 
nation,  or  of  tho  soTereign  who  represents  it,  is  everywhere 
considered  as  inseparable  from  the  sovereignty.  The  useful 
domain,  or  the  domain  confined  to  the  rights  that  may  belong 
to  an  iTtdividua]  in  the  state,  may  be  separated  from  the 
sovereignly:  and  notliing  prevents  the  possibility  of  its  be- 
longing to  a  nation  in  places  that  are  not  uiuU  r  her  juris- 
diction. Thus,  many  sovereigns  have  fiefs,  and  other  pos- 
sessions, in  the  tertitofies  of  another  prince:  in  these  cases 
they  possess  them  in  the  manner  of  private  individnsls. 
184.  IvIh  The  sovereignty  united  to  the  domain  establishes  the  jn- 
risdiction  of  the  nation  in  her  territories,  or  the  country  that 
belongs  to  her.  It  is  her  province,  or  that  of  her  sovereign, 
to  exercise  justice  in  all  the  plnfos  under  her  jurisdiction,  to 
take  coguibauce  of  the  crimes  committed^  and  the  difierenoea 
that  arise  in  the  country. 

Other  nations  ought  to  respect  this  right.  And,  as  the 
administration  of  justice  necessarily  requires  that  every  de- 
initive  sentence,  regularly  pronovnced,  be  esteemed  just,  and 
azecated  as  snch, — ^when  once  a  cause  in  which  foreigners  are 
interested  has  been  decided  in  form,  the  soTcreign  m  the  de- 
tedants  cannot  hear  their  complaints.  To  nndcrtake  to  ex* 
amine  the  justice  of  a  definitive  sentence  is  an  attack  on  the 
jurisdiction  of  him  who  has  passed  it.  Tho  prince,  therefore, 
ought  not  to  interfere  in  the  causes  of  his  subjects  in  foreign 
countries,  and  grant  them  his  protection,  excepting  iu  cases 
where  justice  is  refused,  or  palpable  and  evident  injustice 
done»  or  rules  and  forms  openly  violated,  or,  finally,  an  odious 
distmction  made,  to  the  prejudice  of  lus  subjects,  or  of  fo- 
reigners in  generaL  The  British  court  established  this  maxino, 
Hm  great  strength  of  evidence,  on  occasion  of  the  Pmssian 
vessels  seized  and  declared  lawfhl  {»rizes  during  the  last  war.^ 

*  8m  ibe  repoit  tnade  to  th«  King  Mumy*  It  it  an  cxoellent  pieM  oa 

of  Great  Dritaiii  1<v  Sir  Gt-or^e  Lr(%    the  Uw  of  lUtioiM. 
Dr.  Paul,  ^  JJudley  fiydar,  and  Mr. 
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What  is  here  said  lias  no  relation  to  tho  merits  of  that  par-  book  u. 
tieular  eaasc,  since  they  mtut  depend  on  facte* 

In  consequence  of  these  rights  of  jurisdiction,  the  deduons  S  m-  £ffi)cte 
made  hj  the  jn^e  of  the  place  within  the  extent  of  his  power  ^^J,^^"^, j  l'^'"^ 
ought  to  be  respected,  and  to  take  eflect  even  in  foreign  coun* 
trios.    For  instance,  it  belongs  to  the  domestic  judge  to  nomi-  countries 
nate  tutors  and  guardians  for  minors  and  idiots.   The  law  of  (I07) 

4 

(107)'rhi«principl'^  ;ippfnrstobenow  (Havdock  v.  I\(M:htood,  Atrheson'«  Rqp. 

settled  by  the  law  and  practice  of  na-  6  <Sc  4U ;  'The  Flad  Oytn^  1  Kob.  Rep. 

tiona;  iNit,  ne^pwdielcai,  nilgeeft  to  ea<>  116,  8  Term  Rflfi.  970,  in  nolat.) 

tain  sencra!  wholesome  rules,  eascntial  Thirdly,  the  ship,  or  other  property 

to  be  adhered  to  in  order  to  prevent  the  coudemued  a«  pri/.o,  muMl,  at  the  time 

effect  of  partial  and  unjust  MntenoHi  of  cominmnarion,  in  general,  be  actually 

and  dectsimis.  The  retpeeted  decisiaao  in  tho  comitiy  where  the  aentenoe  was 

which  have  given  rise  to  diDcuwion,  pronounced. — Per  Sir  W.  Scott,  in  Jht 

have  principally  been  in  foreign  Courts  Jf'iad  Oytn^  I  Kob.  Rep.  115,  whore  aee 

of  Adfflh«l^»  or  Pnae  Courts;  and  Ao  some  exceptions;  and  seo  Jiinrfwfc 

law  respecting  tliem  has  been  better  v.  Rockwood,  Atch.  Rep.  49;  {/otfy  v. 

settled  hy  the  drrision^  of  Sir  W.  Scott  The  NeptmUy  2  Pet  Adm.  Dec  346; 

and  8ir  J.  Nichal,  so  uuivenwllj  re-  Findlay  v.  The  WUliitm,  1  Pet.  Adm. 

apoeted,  than  at  any  other  period  of  his-  Dec  12.}    See  other  cases  in  1  Hai^ 

tor}-.    By  the  long-e*tab!islioJ  ilootrine  rison'r.  Index,  pp.  G87  to  CSO, 

in  England,  and  by  the  more  recent  By  the  marine  law  of  England,  as 

ganerul  practioa  of  Evrapaan  nations,  piaciiaed  L«  tho  High  Court  of  Adtaii* 

aaentenoeofcondemnattoiupronounced  laltf,  it  was  <Mni«riy  bald  that  thora 

in  a  court  of  competent  juriitdiction,  is  was  no  chan^t*  of  property  iti  0!>so  nf 

^sential,  completely  to  transfer  the  recaption,  so  as  to  bar  the  origuiai 

legal  interest  i|i  property  captured  as  owner  in  &TOur  of  a  vendee  or  reeaplor, 

prize,          J^ir'W.  Stott,  in  The  Find  nntif  thrrc  had  horn  a  Kcntcnre  of  ton- 

Oytn,  1  Hob.  Hep.  1 15).    And,  in  order  demnatian  (2  Burr.  69t> ;  Ltndo  v.  Rodf 

to  constitute  a  tegal  prize-oonrt  to  pn»»  my  if  another^  2  Douglas,  616 ;  1  Rob. 

nounce  a  binding  sentmoe,  by  tha  law  Rep.  139) ;  and  now  by  statut<^s  13  G«o» 

of  nations,  rcrtnin  rf^piisitpn  arp  e»-  2,  r.  4,  s.  18,  and  29  Geo.  12,  c  3-1,  n. 

sentiaL    Tho  celebrated  report  drawn  24,  in  case  of  recapture,  the  jum  pottlt- 

up  by  Lord  ManaSeld  and  signed  fay  mmU  is  extanded,  and  eontinneo  tbt 

him  and  otlier  very  eminent  personages  ever,  upon  payment  of  certain  sjilv.ijje, 

as  their  opinion,  contains  much  of  the  which  is  regulated  and  iLxed  by  33  Geo. 

law  of  nations  upon  the  subject.    (See  3,  c  66,  s.  42.    (See  2  Burr.  696, 

Postle.  Umvenal  Did.  of  Trade  and  1X09,  &c)    And,  when  the  ptivata 

Commerrc,  article  Silesi'n,  4th  ed. ;  and  property  of  an  alliod  sovereign  is  recap- 

1  Col.  Jurid.  133;  and  see  Lindo  v.  tured  Irom  the  enemy,  it  is  to  be  re- 

Badmey,  3  Dong.  SIS,  and  Li  Vmtx  t.  stored  to  him  free  from  aalvage,  or  even 

F(k>i,  i«l.  .')0l.)    Onv  rule  was  there  expense — (.^/fxanrfrr,  2  Dodson's  Rep. 

laid  down,  that  the  condemnation  must  37).    With  respoct  To  the  effect  in 

have  been  pronounced  by  a  court  be-  England  o{  foreign  judgments,  decrees, 

liMgtef  lo  rA*  6(tftfcr«Nl  eountry.  (Sea  and  sentenesa,  tiia  prssant  general  rnla 

id.,  ami  HnvtUxk  x.  Rnrkmniff,  Ati  ho-  is,  that,  if  thrv  wcrr  drriilcd  in  a  fo- 

son's  Rep.  7  dc  8 ;  8  Term  Rep.  2S8 ;  reign  court,  of  competent  jurisdiction, 

1  Col.  Jurid.  ISO.)  Seeondly,  the  court  they  shall  be  admitted  as  jnwA  faxU 

nmst  have,  at  the  tima  it  pronounced  valid  and  binding  on  the  parties  in  all 

wntence  of  condemnation,  actually  tat  other  rountricf,  hut  luif  mnthmve^y  to. 

in  the  eoiut^ry  to  which  it  belougcd,  and  (See  the  cases  reterrcd  to  in  note  (a) 

not  within  the  dombiona  of  any  foreign  to  NmetU     Aow,  3  Bam.  &  Adolph. 

prince,  whether  neutral  or  an  ally  ;  fir,  765;  and  see  Frankland  x.  !\f'f'''-''y, 

otherwiM*,  a  captor  might  have  innu-  Knapp's    Rep.   295;   1    Ves.  159; 

meiablo  seats  of  war,  and  elude  tlie  2  Strange,  733;  2  Bing.  360;  3  Bing. 

§ut  chance  of  recaption  whilst  the  3.')3 ;  4  Bam.  Sc  Cres.  637 ;  Tarleton  t. 

ressr!  or   property  wn^  in  progress  Tar/f/o/i,  4  .Maule  &  Scl.  20 ;  Kr-mf^^ 

towards  a  proper  condemning  port  t.  C<um/m,  2  8wawt.32&);  {CaUmm 

SSI 
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BOOK  II.  natioDf^,  which  has  an  eye  to  the  common  advantaire  and  the 
.  good  harmony  of  nations,  rpquiros,  tli(M-c't'ore,  that  sut-li  nomi- 
nation of  a  tutor  or  guardian  be  vahd,  and  acknowh  dged  in 
all  oountrles  where  the  pupil  may  have  any  concerns.  Use 

T.  FUzthnoia,  1  Bin.  Rep.  293;  CaU  that  there  are  ras«>  wlii.  li  stem  to 

brmth  T.  Gracfft  I  Wash.  C.  C.  RejK  decide  that  such  foreign  judgm«nt4  are 

And  it  WM  bald,  tint  a  deem  oondunvtt.  (8m  Netriand-w,  Hbrwrmaiu, 

€f  Uie  nla  of «  dup  made  in  an  Ainc-  1  Vera.  21.)    In  a  lain  one  ttx'  e- 

rican  court  of  comiH-trnt  juriadiction,  Clianrellor  hrM  that  the  ^irouiuis  of  a 

pending  war  with  thu  country^  wa»  to  foreign  judgment  cannot  be  reviewed 

be  reeehned  &i  Ibe  Court  of  Admiralty  in  the  ooorli  of  thia  oonntiy,  and  tfiat, 

in  England  an  legally  operative.    {The  therefore,  a  hill  fir  a  discovery  and  a 

Ejqmimt}it$f  %  Dods.  Kep.  46,  47);  oominisaion  to  examine  witnenaes  in 

{TAirty,  dus.  V.  Bmfit,  9  Cmiefa,  101}.  Antigiia,  in  aid  of  the  partiea'  defence 

8o^  a  Mmogc,  eatabUdwd  fay  tbe  aen-  lo  an  action  Inoiiglit  on  Ute  judgment  in 

tence  of  a  foreign  conrt  havincr  proper  thif  roimtrA*.  wandprnurraMe.  (Murtin 

juriadiction,  has  even  been  considereii  v.  yuhoiU,  S  Simon's  Hep.  458,  cited 

a«  ooachuivo  by  tho  law  of  nationg  by  Parfco,  J.,  in  Beqmtt  ▼.  M'Cartky, 

(Ixoach  V,  Giir  iii,  1  Ves.          159);  "  TliirM.  dr  Adoi.  954  ;  sec  also  ^e>inr(/y 

{Story,  ConH  Laws,  p.  103,  ed.  1834};  v.  CassilU,  2  Swans.  326.)    But  that 

and  it  wac  laid  down  by  De  Grey,  C.  J.  doctrine  is  not  sustainable,  and,  there* 

th^  the  judgmruf  of  a  court  of  com-  fore,  upon  an  appeal  to  the  Prify 

patent  juriwlit'lion  iliri^ctly  upon  n  point,  Counril  from  a  deeree  of  the  murt  of 

Mi,  aa  a  pUa^  a  bar,  or,  a&  ntdence,  con-  juiitice  at  Demcrara,  such  decree  being 

«liM0i^  between  the  same  partiea  upon  for  a  anm  of  money  alleged  to  be  due 

the  «:itiie  matter  directly  in  question  on  foreign  judgmcntM,  waM  reversed,  on 

in  another  court,  (See  Durhestof  King-  the  ground  that  sueh  cniirt  of  jtiHtiec 

tion*i  case,  20  Howeirs  State  'I'riala,  had  erroneously  deti  ruum  d  thai  ihus^ 

688;  and  sec  Bui.  N.  Pri.  244 ;  PhiUipi  judgments  were  conclusive  when  they 

V.  Hunter,  2  Hen.  Bliu  402,  per  Eyre,  were  only  jiriinn  facie  evidence  nf  tlie 

C.  J. ;  and  sec,  as  to  that  point,  I  Phil-  debt,  and  it  was  competent  to  Uie  ori- 

lipps  on  Evid.  part  n.  c.  2  and  8,  {foL  ginal  defendant  to  ahow  that  tho  judg- 

4,  Am.  ed.  1839,  New  York,  pages  ment  had  been  improperly  obtainoL 

856  to  915}.;  and  Starkie  on  Evid.  {Frankiand  v.  M*Gwfy  an  l  Others, 

part  ii.§§  67,68; /-VawA/aMt/ v. Af'Gtwry,  Knapp's  Rep.  274.)    It,  tlicfi  rurts,  a 

1  Knapp's  Hep.  274 ;  Buchanan  v.  foreign  judgment  appear  upon  the  fare 

Rvdctr,  1  Campb.  63,  180,  n.,  9  East,  of  it  to  hiivc  proceeded,  either  whollv 

193,  8.  C;  Hadler  v.  .Ro^<nj,  id.  280,  in  the  defendant's  alMa  nce,  and  \vitti> 

268;  Coaaff     SUmaf,  1  Stark.  Rep.  out  hia  having  had  any  opportunity  of 

625 ;  and  see  1  Chitty's  Com.  L.  61  to  knowing  of  the  proceeding,  and  de£Bnd> 

66.)    But  mirh  fon-i^n  drris^nn  is  wrf  ing  it,  and,  therefore,  man ift  stly  against 

ctmdtam  like  the  ju«iguient  of  a  court  justice ;  or  if  the  decision  hosmanifcsUy 

of  record  in  Engtend ;  and«  therefhrok  prooeedad  upon  frlaa  pramiaea,  or  in- 

if  a  man  recover  a  judgment  or  Rcn-  adequate  reasons,  or  upon  a  mistake  of 

tence  in  Franco  for  money  due  to  him,  local  or  foreign  law,  and  which  ought  to 

fhe  debt  nntat  be  eonndeied  here  in  have  occasioned  a  different  deciaion 

England  as  only  a  simple  contract  debt,  (ilbM&t  v.  Ro»f,  2  Bam.  6l  Adol.  757) ; 

and  the  statute  of  limitations  will  run  or.  even  1 1  either  of  those  objections  he 

upon  it  iUupkuc  V.  De  Roven,  2  Vem.  shown  by  cxtrin«iccvidence(jF"r(iH^^<i»i(/ 

640):  and  tiie  sentence  of  a  court  of  t.  M*0¥ai%  Knapp*a  Rep.  274  to  810; 

summary  jurisdirtion  in  France  can-  scmbk,  ovomilinn:  the  ronfr  iry  di M-jsion 

not  be  pleaded  to  a  bill  in  Chancery  in  in  Martin  t.  Aicolls.  3  8imon  a  Kep. 

Ettglaud  for  the  ■ame  matter  {Gage  v.  458,  and  2  Swana.  326) ;  then,  it  aeema 


JBtilkelcy,  3  Alk*  216);  and  it  should  now  to  bo  clearly  settled,  at  least  in 

seem,  that  even  a  recovery  of  a  Judnf-  England,  that  the  foreign  dceision  will 

ment  upon  a  bond  in  a  foreign  country  not  be  binding  or  valid— (id.  iltid.) 

ia  no  bar  to  an  action  hero  on  Thna,  itwaa  reoentiy hold, that, where 

same  bond.    {Foiier  v.  T''<;.s.v/j^^,  3  Atk.  the  French  courts  had  in  their  decrees. 

689,  decided  upon  an  Irish  bond  and  on  the  face  of  them,  mistaken  the  law 

judj^ent  before  the  Union.)  It  'u»  true  of  England  as  to  the  eflfoct  of  a  cancel 
262 
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was  mnf|p  of  this  maxim  in  the  year  1672,  even  with  respect  book  ir 
to  a  sovereign.  The  ahbe  D'Orldans,  sovereign  prince  of 
Neiifchatel,  in  Switzerland,  being  incapable  of  managing  bis  [  167  J 
own  affairs,  the  king  of  France  appointed,  as  his  guardian, 
hiB  mother,  the  dacheBS>dowager  of  LongaevDle.  Tda  daob< 
ees  of  Kemonn,  sistOT  to  that  prince,  laid  cUdm  to  the  guar- 
dianship for  the  principality  of  Nenfchatel :  but  the  title  of 
the  dnehess  of  Longueville  was  acknowledged  bj  the  three 
estates  of  the  country.    Her  counsel  rested  her  cause  on  the 

lationof  the  a(Tept:m(.:e  of  a  bill  by  mis-  the  Attorney-General  should  comma- 
take,  and  tuul,  on  that  ground,  and  con-  nicate  with  the  abseoft  putji  it  mm 
traryto  the  En|T;Iish  law,  adjudged  that  holtl,  tlial  huch  law  was  not  so  con- 
the  defendant,  as  well  as  the  plaintiil^  traiy  to  national  justice  as  to  render 
vnm  duduttged  from  Iklnlity  by  mieli 
cancellation,  when,  teeording  to  the 
English  law,  they  remained  liable,  it 
was  held,  in  the  Court  of  King's  Bench 
Id  Bngland,  tbal  itm  defendaat  wai 
Rtill  liable  to  hv.  sued  by  thn  plaintiff  for 
the  debt  in  respect  of  which  the  bills 


vdd  a  judgment  obtuned  against  % 

party  who  had  resided  within  the  juris* 
diction  of  the  court  at  the  time  when 
the  cause  of  action  accrued,  but  had 
withdrawn  himself  before  the  proceed- 
in  l's  wore  conuncnccd.  (Iliid. ;  DoiLglat 
T.  Forresl,  4  Bing.  686 ;  i  Moore  <Sc 
vera  given,  notwithstanding  the  de-    Pay.  663.)  8o,  homing,  in  Scotland 

(though  the  party  was  absent),  was 
held  legal,  whrre  tho  defendant  had 
been  domiciled  in  that  country,  and 
bad  left  property  thaie.  {Douglat  r, 
Forreft.) 

In  Vjf\<rhni],  the  judjrmcnt  of  ail 
ground  that  those  judgments  had  been  Eugliiih  court  of  retard^  however  in- 
irapropcrly  obtained.  {Frankland  v.  ferior,  is  oondoahnet  until  reversed  bf 
3/'GM«fy,  Kiiapp's  Rep.  271.)  So,  if  it  writ  of  error  (1  Doup.  rV'i,  nn<i  rvon 
appear  on  the  face  of  the  proceedings,  English  judgments  of  inferior  courts, 
or  othmoke,  dmt  tba  defendant  in  the  not  of  record,  are  to  aome  purposes 


cree.  {Novelli  v.  Btm,  2  Barn.  Sc  Adolp. 
757.)  An<I,  upon  nppeal  ti^  flie  Privy- 
Council,  a  decree  of  the  court  of  jus- 
tice of  Demenm,  for  a  sum  of  money 

due  upon  three  foreign  judginent.s  in 
St.  Vincent's,  was  reversed,  on  the 


conclusive,  unless  it  appear  upon  ths 
face  of  the  proceedinsr?<  to  have  been  un- 
Durly  obtained  (3  Burr.  1009 ;  2  Bing. 
S16).  Bat  the  judgment  of  an  infe- 
rior court  rnay  be  controverted,  when 
it  appears  that  the  proceedings  have 
been  bad  in  law,  as,  where  a  summons 
and  attadunmit,  which  ought  to  have 


foreign  court  was  absent  from  the 
country  before  the  suit  was  commpnoed, 
the  judgment  against  huu  may  bo 
deemed  invalid.  {Bmehanam  v.  Jhuter, 
I  Campb.  63,  9  East  Rep.  192  ;  ,r  i;. 
y.  SUwart,  1  Stark.  Kep.  525 ;  Frank- 
land  Y.  M*€huty,  Kaxpi^a  Rap.  904.) 
But,  to  render  a  foreign  judgment  ydi, 
on  the  i?round  that  it  is  contrary  to  the  been  SHceasipe  proceedings,  in  defotilt 
law  of  the  country  where  it  was  given,  of  appearance  to  the  former,  were  ia- 
or  to  reaaon  and  joatioe,  it  must  be  sned  agemat  tiie  defendant  at  the  same 
shown  clearly  and  unequivocally  to  bo  time,  and  returnable  at  the  same  time, 
so.  {Becquet  v.  McCarthy,  3  Dam.  &  and  to  which  the  defendant  never  ap- 
Adolp.  951.)  But,  if  the  error  do  not  pcajred  (3  Uaru.  &  Crea.  773 ;  5  DowL 
appear  npon  tile  fece  of  the  proceeding  &  Ryl.  719, 8.  C.) ;  and  it  seeou  that 
and  the  party  complaininp  of  the  judj?-  the  jiidfnTiPnt  of  an  inferior  court  maj 
ment  himself  was  misled,  and  sub- 
mitted to  the  decirion  instead  of  pro- 
testing against  it,  he  is  too  late  to  com- 
plain upon  an  nppcal  against  it.  (Mae- 
aUister\.  Mucalluter,  4 'Wilaon&.QbA'w, 

142. 147.)  And  where  the  law  of  a  piigmmttnmdtltem$  fai  England,  it  hsfl 

nriti>h  rnlony  required,  that,  on  a  suit  been  decided,  that  an  exemplification 
instituted  against  an  absent  party,  the  of  a  sentence  in  Holland  under  the 
procesa  shoidd  be  aerred  nprni  flie  common  seal  of  the  States,  may  be  nad 
King's  Attorney-General  in  the  colony,  in  e\'idenrc  in  a  suit  in  ClmiGerj* 
but  it  was  not  cxpnsshr  piwidsd  that  Jmuu  U  Mod.  6ft. 

W  368 


be  avoided,  by  proof  that  the 
actioii  did  notarise^ 
tion  ofthe  court.  (WIDes,  aa  n.;  S  Bing* 

213.) 

With  respect  to  tbt  proof  of  foreign 
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circumstance  of  her  haring  been  nominated  guardian  by  the 
domestic  judge.*  Thi3  vras  a  rcrj  wrong  application  of  a  just 
prinf-iplf^:  for,  the  priiicp's  domestic  residence  could  be  no 
where  but  in  his  state :  and  it  was  only  by  the  decree  of  the 
three  elates,  who  alone  had  a  right  to  choose  a  guardian  for 
their  sovereign,  that  the  authority  of  the  duchess  of  Longue* 
Tille  beoame  firm  and  lawfiil  at  NenfcihateL 
Wiiu  and     In  the  same  manner  the  validi^  of  a  t$itament,  (108)  as 

prrrrT-irr",  nruT  -n  mnTtr  iris-tancC8 
feat  the  intaoLioQ  of  the  testator,  if 
ilMMft  nd«i  w«i«  to  be  allogedier  dinv 
garded,  and  the  judges  of  a  foreign 
court  (which  it  may  he  conridcrcd,  in 
relation  to  tho  will),  without  zefisrenoe 
to  tiMlltiiovrkdK*  lAidi  it  kdsMite 
to  obtain  of  the  law  of  the  country  in 
which  the  will  waa  made,  were  to  in- 
terpret the  win  Moording  to  their  own 
rules  of  construction.  That  would  alM 
bepnwluctivR  ofaiif>fbor  inconvpnience, 
namelj,  that  the  will  might  have  a  oon- 
•Cractioii  put  upon  it  Ui  the  ^ng^iwli 

courts  dinVrrnt  from  that  which  might 
be  put  iifKiii  it  in  tho  foreign  country. 
It  appears  to  mc,  my  Lords,  that  there 
ia  no  aolid  ground  fbr  die  olsectkNi; 
but  that,  where  a  will  is  rxcrtited  in  a 
foreign  country  by  a  pcraon  having  hia 
dofliieUe  in  that  eonnt^,  with  reapaet 
to  that  person's  property,  the  will  mast 
be  interpreted  according  to  the  law  of 
the  coiuitry  where  it  is  made ;  it  must, 
if  it  comes  into  quertion,  in  any  pro- 
ceeding, have  the  samp  interpretation 
pat  upon  it  as  would  be  put  upon  it  in 
tuf  triinmal  ef  the  eonnliy  where  it 
was  made." — Per  Lord  Chancellor. 

But,  where  a  will  wn«  mado  by  a 
native  of  Scotland,  dotnuiled  m  England, 
aiid  haAnng  personal  proper^  only  there* 
ajid  who  wrnt  fbr  rt  "h'nt  time  to  Scot- 
land, and  there  executed  his  will  in  the 
Scotdi  Ibnn,  and  tegiateied  it  Awrey 
and  afterwards  died  in  England,  it  was 
held  that  snch  will  must  l>e  constnied 
according  to  the  law  of  £ngiandy  (jh^ 
ttnuher  CSb&wre*  9  Bimona,  1).  It 
should  eecm,  therefore,  tliat  in  eomo 
caae^  as  reapects  personalty,  the  domi- 
dlr  of  die  teatator  ia  to  be  regarded 
rather  than  the  precise  place  of  aignlBg 
the  will  (id.  ibid.,  sed  iiucrc). 

A  will  made  in  Jamaica  deriamg 
rents,  ianies,  and  profits  of  an  estate 
there,  passes  slaves,  mulr-s,  cattle,  and 
machinery,  (3  bimons,  Lu$hmg6m 
T.  Sewell,  1  Simons,  436,  S.  P.),  though 
ft  devise  of  a  larm  in  England  would 


*  Memorial  in  ^>ehalf  of  the 
of  Longoeville,  1673.   

(106)  See  part  Book  IL  du  YUL 
S  lOay  p.  173,  and  §  111,  p.  175. 

It  Is  now  HottloJ  in  Great  Britain 
that  a  will  is  to  be  oonatruedt  inter- 
pretedf  and  giveo  efleet  to^  aoeoiding  to 

tlic  law  of  the  country'  trhrre  it  iras 
made  and  where  the  tettaior  had  h%M  domt' 
eStf  and  every  court  in  every  country 
ia  bomd  V)  construe  it  accordingly. 
(Trotter  Trotter,  3  Wilson  6c  Shaw, 
Rep.  on  Appeal  Uaaca,  407,  414, — ^in 
House  of  Lords,  appeal  htm  8«otland.) 
And,  therefore,  where  a  native  of  Scot- 
land, domiciled  in  India,  but  who  pos- 
sessed heritable  bonda  in  Scotland,  as 
Well  AH  personal  property  there,  and, 
also,  in  India,  having  r.rrnitcil  a  tcUl  in 
Jndia,  inelfcctual  to  convey  Scotch  heri- 
tage; and  a  question  having  arisen 
whether  his  heir-at-law  (who  claimed 
the  heritaltle  hontk  m  heir)  Vfas  also 
entitled  tu  a  share  of  the  movable  i)ro- 
perty,  as  legatee  under  the  will — ^it  was 
held  in  tho  House  of  Lords,  in  Eng- 
land (affirming  the  judgment  of  the 
oomt  below),  that  the  eonstniction  of 
the  will,  as  to  whether  it  ex  pressed  an 
intention  to  pns-;  the  Scotch  heritable 
bonds,  ttinl  the  legal  consequeiiccjj  of 
that  oonstruction,  must  bt  ddtnnined  by 
the  latt  of  thf  hnul  tchcre  it  tm*  made;  and 
where  the  testator  had  hu  domidUf  name^ 
JMiOf  that  if,  by  the  law  of  £ngi(biul; 
and  this  although  the  will  was  the  sub- 
ject of  judicial  inquiry  in  the  courts 
of  Scotland ;  for,  these  courts  also  are 
boimd  to  decide  aeeordiDg  to  Ae  law 
of  the  place  where  'V-  iriH  was  made. 
(Id.  ibid*  414.)  «  A  will  must  be  intor- 
ptetod  aeoording  tothe  law  of  the  ootm> 
Uy  Iftme  it  is  made,  and  where  the 
party  making  the  will  has  hi»  domicile. 
Thoe  are  certain  ndes  of  construction 
adopted  in  the  cooits,  and  the  cipres- 
flions  which  are  made  use  of  in  a  will, 
and  the  language  of  a  will,  have  fre- 
quently reibronoe  to  those  rules  of  oon- 
strudion  ;  and  it  would  be  prodoetim^ 
therefore,  of  the  aioet  J 
364 
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to  its  form,  can  only  he  deci'lofl  by  the  domestic  judge,  whose  book  n 
beutence  delivered  inform  ou«irht  to  be  everywhere  acknow-  chap,  vn. 
ledged.  But,  without  affecting  the  validity  of  the  testament 
itself,  the  bequests  contained  in  it  may  be  disputed  before  th© 
judge  of  the  place  where  the  effectB  are  ntnated,  because  those 
effects  can  only  be  disposed  of  conformably  to  the  laws  of  the 
country.  Thus,  the  M)6  D' Orleans  above  mentioned  haviiig 
appointed  tlie  prince  of  Conti  \\k  universal  legatee, — the 
three  estates  of  Neufchatel,  without  \v:uting  till  the  parlia- 
ment of  Vnr'm  should  pronounce  their  decision  on  the  question 
of  two  contradictory  wills  made  by  the  abbd  D'Orh'ans,  gave 
the  investiture  of  the  principality  to  the  duchess  of  Nemours, 
— declaring  that  the  sovereignty  was  unalienable.  Besides, 
it  might  have  been  said  on  this  occasion  also,  that  the  domcstio 
residence  of  the  prince  oonld  be  nowhere  bat  in  the  state. 

As  erery  thing  incladed  in  the  country  belongs  to  tibe  §  l>(»«rt 
nation, — and,  as  none  but  the  nation,  or  the  person  on  whom 
she  has  devolved  her  right,  is  authorized  to  dispose  of  those  pj^^^ 
things  (§  79), — if  she  has  left  uncultivated  and  desert  places 
in  the  country,  no  person  whatever  has  a  right  to  take  pos- 
session of  them  without  her  consent.  Though  she  docs  not 
make  actual  uf»e  of  them,  those  places  still  belong  to  her ;  she 
has  an  interest  in  preserving  them  for  future  use,  and  is  not 
accountable  to  any  person  for  the  manner  in  which  she  makes 
use  of  her  property.  It  is,  however,  necessair  to  recollect 
here  what  we  have  obserred  above  (Boole  I.  §  81;.  Ko  nation 
can  lawfully  appropriate  to  herself  a  too  disproportionate  ex- 
tent of  country,  and  reduce  other  nations  to  want  subsistence, 
and  a  place  of  .abode.  A  German  chief,  in  the  time  of  Nero, 
said  to  the  Romans,  "As  heaven  belongs  to  the  gods,  so  the 
earth  is  given  to  the  human  race;  and  desert  countries  are 
common  to  all,"* — giving  those  proud  conquerors  to  under- 
stand that  they  had  no  right  to  reserve  and  appropriate  to 
themselves  a  country  which  they  left  desert.  The  Romans  [  168  ] 
had  laid  waste  a  chain  of  conntrj  along  the  Rhine,  to  cover 
their  provinces  from  the  incursions  of  the  barbarians.  The 
German's  remonstrance  would  have  had  a  good  foundation, 
had  the  Romans  pretended  to  keep  without  reason  a  vast 
country  which  was  of  no  use  to  them :  but  those  lands  which 
they  would  not  suffer  to  be  inhabited,  serving  as  a  rampart 
against  foreign  nations,  were  of  considerable  use  to  the  empire. 

When  there  is  not  this  singular  circumstance,  it  is  equally  §87.  Duty 
agreeable  to  the  dictates  of  humanity,  and  to  the  particular  ^^"^ 

—  raipeGt. 

Maryat,  1 1  Yes.  657.)    isk),  if  a  Dutch-  (Anoo.  9  Mod.  66,  and  see  Bowman 

man  be  pOMMMedofreal  estate  in  Hoi-  ▼*  Rute,  Fra.  Ch.  677.)  A  will  of 

land,  and  personal  ostatr  in  EnL'lanil,  property  entirely  abroad  may  be  proTod 

aiid  devise  his  real  estate  to  A.,  and  there.  (Jannnyv.  Smley,l  Vcm.  397.) 
his  personal  to  B.,  the  personal  i>bail       *  Sicut  caelum  diis,  ita  terras  generi 

be  first  applied  to  pay  debts  in  Hol^  mortalium  datas;  qa9qtt6  VICIM^  Mft 

Itod,  thouigh  xml  Mtal*  u  iMhle  than*  poblkM  tmt^  Taoit. 
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BOOK  n.  advaatage  of  the  state,  to  giye  thoee  desert  tracta  to  foreicii> 
■g^iISi  era  who  are  irilling  to  dear  the  land  and  to  render  it  valuaue. 
The  heneficence  of  the  state  thus  tnras  to  her  own  advantage; 
she  acquires  newsubjects^  and  augments  her  riches  and  power. 

This  is  the  practice  in  Amcric.-i ;  ami,  liy  this  wise  method, 
the  English  have  carried  their  settlements  in  the  new  world 
to  a  degree  of  power  which  has  considerably  increased  that 
of  the  nation.    Thus,  also,  the  king  of  Prussia  endeavours  to 
re-people  his  states  laid  waste  by  the  calamities  of  former  wars. 
}  88.  B%kt    The  nation  that  possesses  a  country  is  at  Hberty  to  leave 
^  ^hTn  T  ^      primitiTe  state  of  communion  ewtaan  thinm  that  have 
thft  iTvoau  owner,  or  to  appropriate  to  herself  Sie  right  of 

owrnr*  possessing  those  things,  as  wd!  as  every  other  advantage 
which  that  country  is  capable  of  affording.  And,  as  such  a 
right  is  of  use,  it  is,  in  case  of  doubt,  presumed  that  the  nation 
has  reserved  it  to  herself.  It  belongs  to  licr,  then,  t  ^  the 
exclusion  of  foreigners,  unless  her  laws  exj)ips?ly  declare 
otlierwise ;  as  those  of  the  Romans,  which  ft  wild  beasts, 
fish,  kc,  in  the  primitive  state  of  cummuiiiou.  foreigner, 
therefore,  has  a  natural  right  to  hunt  or  fish  in  the  terri- 
tories of  a  state,  to  appropriate  to  himself  a  treasure  found 
there,  ftc 

{  89.  Rights    Tlu  1  e  exists  no  reason  why  a  nation,  or  a  sovereign,  if  au- 
granted  to  thorized  by  the  laws,  may  not  grant  various  privileges  in  their 
«Q<Hher  n»-  territorigg  to  another  nation,  or  to  foreigners  in  general,  since 
every  one  may  dispose  of  his  own  proj)erty  as  he  thinks  fit. 
Thus,  several  sovereigns  in  the  Indies  have  granted  to  the 
trading  nations  of  Europe  tlie  privilccre  of  ha^nni?  factories, 
ports,  and  even  fortresses  and  gurriauud  in  certain  places 
within  their  donunions.   We  may  in  the  same  manner  grant 
the  right  of  fishing  in  a  river,  or  on  the  coast,  that  of  hunting 
in  the  forests,  &c.,  and,  when  once  these  rights  have  been 
validly  ceded,  they  constitute  a  part  of  the  possessions  of  him 
who  has  acquired  them,  and  ought  to  he  respected  in  the  same 
manner  as  his  former  possessions. 
I  90.  It  is     Whoever  agrees  that  robbery  is  a  crime,  and  that  we  arc 
Meto^driw        allowed  to  take  forcible  possession  of  our  neighbour s 
a  DntioD  oat-P^^P^^^J'  ^^^^  acknowledge,  without  any  other  proof,  that  no 
of  a  eoontiy  nation  has  a  right  to  exi)cl  another  people  from  the  country 
wUaii  It  ia.  they  inhabit,  in  order  to  settle  in  it  herself.  Notwithstanding 
bAbit^,      ^ii^  extreme  inequali^  of  climates  and  soils,  every  people 
ought  to  be  contented  with  that  which  has  fallen  to  their  share. 
[  169  ]  Will  the  conductors  of  nations  despise  a  rule  that  constitutes 
all  their  safety  in  civil  society  ?    Let  this  sacred  rule  be  en- 
tirely forgotten,  and  the  peasant  will  quit  his  thatched  cottage 
to  invade  the  pa]nco«  of  tlie  great,  or  the  delightful  possessions 
of  the  rich.    The  anrlent  Ilelvetians,  discontented  with  their 
native  soil,  burned  ali  their  habitations,  and  commenced  their 
march,  in  order  to  establish  themselves,  sword 'm  haml,  m  the 
fertile  plains  of  southern  Gaul.    But  they  received  a  terrible 
SM 
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lesson  from  a  conqueror  of  superior  abilities  to  themselves,  book  n. 
uid  who  paid  itiU  less  regard  to  the  laws  of  justice.  Gsesar  f  F^I!!: 
defeated  them,  and  droTO  them  back  into  their  own  eonntry. 
Their  posterity,  however,  more  wise  than  they,  confine  tlieir 
views  to  the  preservation  of  the  lands  and  the  independence 
they  have  received  from  nature:  they  live  contented,  and  the 
labour  of  frco  )innd'?  counterbalances  the  sterility  of  tlie  soil. 

There  are  coniiuorors,  who,  aspiring  after  nothing  more  ?  ot.  n^^r  t  . 
than  the  extension  of  the  boundaries  of  their  dominions,  witli- t^Jtivufi  bv 
out  expelling  the  inhabitants  from  a  country,  content  them- 
selves  with  subduing  them; — a  violence  less  harbarons,  but^.^j'^^ 
not  less  nnjnst :  while  they  spare  the  property  of  individuals, 
th^  seise  all  the  rights  of  the  nation,  and  of  the  sovereign. 

Since  the  least  encroachment  on  the  territory  of  another  |m.  Th* 
is  an  act  of  injustice, — ^in  order  to  avoid  the  commission  of  liTi:!*  r 
any  such  act,  and  to  prevent  every  subject  of  discord,  ^^'f'^J  ^*^"Jj^J^*J^ 
occasion  of  quarrel,  the  limits  of  territories  ought  to  be  marked  ""f^fui^. 
out  with  clearness  and  precision.    If  those  who  drew  up  the  eeolod. 
treaty  of  Utrecht  had  bestowed  on  so  important  a  subject  all 
the  attention  it  deserved,  we  should  not  see  France  and  Eng- 
land in  arms,  in  order  to  decide  by  a  bloody  war  what  are  to 
be  the  boundaries  of  their  possessions  in  iuneriea.  But  the 
makers  of  treaties  often  designedly  leave  in  them  some  obscu- 
rity, some  uncertainty,  in  order  to  reserve  for  their  nation  a 
pretext  for  a  rupture : — an  imworthy  artifice  in  a  transaction 
wherein  good  faith  alone  ought  to  preside !    We  liave  also 
seen  commissioners  endeavouring  to  overreach  or  corrupt  those  , 
of  a  neiirlihouring  state,  in  order  to  gain  for  their  master  an 
unjust  ac<iuisition  of  a  few  leagues  of  territory.    How  can 
princes  or  ministers  stoop  to  dirty  tricks  that  would  dishonour 
a  private  man  ? 

We  shoukl  not  only  refrain  from  usurping  the  territory  of  1 93.  Tiol»> 
others ;  we  should  siso  respect,  and  abstain  from  every  act  ^/>°  «f 
contrary  to  the  rights  of  the  soverejm:  for,  a  foreign  nation****^* 
can  claim  no  right  in  it  (§  79).    We  cannot,  then,  without 

doin;?  an  injnfv  tT>  a  state,  enter  its  territories  with  force  and 
arms  in  pursuit  of  ^  criminal,  and  take  him  from  thence. 
This  would  at  oftce  be  a  violation  of  the  safety  of  the  state, 
and  a  trespass  on  the  rights  of  empire  or  supreme  authority 
vested  in  the  sovereign.  This  is  what  is  called  a  violation 
of  territory ;  and  among  nations  there  is  nothing  more  gene- 
rally acknowledged  as  an  injury  that  ought  to  be  vigorously 
repelled  by  every  state  that  would  not  suffer  itself  to  be  op- 
pressed. We  shall  make  use  of  this  prinmple  in  speaking  of 
war,  which  gives  occasion  for  many  questions  on  the  rights 
of  territory. 

The  sovereign  may  forbid  the  entrance  of  his  territory  ^  94.  p^o. 

— —   —     ■  -  ..   . —  bHtltlou  to 

(109)  &v*)  furthor  aa  to  the  aobjeot  A  S4,  85;  Marten's  Law  of  NatioDR,  o&t<:r  the 
of  Ulia  iMtimiy  I  CUt.  Con.  Jjkw,  73  IM.  Untitory. 
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BOOK  n.  either*  to  foreigners  in  general  or  in  particular  caBcs,  or  to 
CHAP,  vn.  ])crsous  or  for  certain  particular  purposes,  according 

as  he  may  think  it  advantageous  to  the  btate.  There  i&  no- 
thing in  an  this  that  does  not  flow  firom  the  rights  ni  domain 
and  sovereignty :  everj  one  is  obliged  to  pay  respect  to  the 
prohibition ;  and  whoever  dares  to  violate  it,  incurs  the  penalty 
decreed  to  render  it  effectual.  But  the  prohibition  ought  to  be 
known,  as  well  as  the  penalty  annexed  to  disobedience :  those 
wlio  are  ignor;iTit  of  it,  ought  to  be  informed  of  it  when  they 
approach  to  enter  the  country.  Fornirrly  tho  Ch'meso,  fear- 
ing lest  the  intercourse  of  HtranLr-  r-  -lion  11  <  orrupt  tlie  man- 
ners of  the  nation,  and  iiii])air  liie  maxima  of  a  wise  but  sin- 
gular government,  forbade  all  people  entering  the  empire :  a 
prohibition  that  was  not  at  all  inconsistent  with  justice,  pro- 
vided they  did  not  refuse  human  assistance  to  those  wlioai 
tempest  or  necessitj  obliged  to  approach  their  froi  t  i  r<.  It 
was  salutary  to  the  nation,  without  violating  the  rights  of  any 
individual,  or  even  the  duties  of  humanity,  which  permits  US, 
in  case  of  competition,  to  prefer  ourselves  to  otliors. 
^  «5.  A  If  at  the  same  time  two  or  more  nations  discover  and  take 
country  poft- possession  of  an  island  or  any  other  desert  land  without  an 
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owner,  they  ought  to  agree  between  themselves,  and  make  an 


uuuB  ftt  the  equitable  partition ;  but,  if  they  cannot  agree,  each  will  have 
•mile  tin*,  the  riffht  of  emnure  and  the  domain  in  the  parts  in  which 
they  &8t  settled. 

1 99,  A  An  independent  individual,  whether  he  has  been  driven 
country  pos-  from  his  country,  or  has  legally  rpiitted  it  of  his  own  accord, 
§es*ed  by  a  ^^y.  gp^tlo  in  a  countrv  which  he  finds  without  an  ownor.  nnd 
thore  possess  an  independent  domain.  Whoever  wouKl  after- 
wards make  himself  master  of  the  entire  country,  could  not 
do  it  with  justice  without  respecting  the  rights  and  independ- 
ence of  this  person.  But,  if  he  himself  finds  a  sufficient 
number  of  men  who  are  willing  to  live  under  his  laws,  he  may 
form  a  new  state  within  the  country  he  has  discovered,  and 
possess  there  both  the  domain  and  the  empire.  But,  if  this 
individual  should  arrogate  to  himself  alone  an  exclusive  right 
to  a  country,  there  to  reign  monarch  without  subjects,  his 
vain  pretensions  would  be  justly  held  in  contempt: — a  rash 
and  ridiculous  possession  can  produce  no  real  right. 

There  are  also  other  means  by  which  a  private  person  may 
found  a  new  state.  Thus,  in  the  eleventh  ccniury,  some 
Norman  noblemen  founded  a  new  empire  in  Sicily,  after  hav> 
ing  wrested  that  island  by  conquest  firam  the  common  enemies 
of  the  Christian  name.  The  custom  of  the  nation  permitted 
the  citizens  to  quit  their  country  in  order  to  seek  their  for* 
tune  elsewhere. 

^  57.  Inde-    When  several  independent  families  are  settled  in  n  country, 
pendent fii-  they  possess  the  free  domain,  but  without  snvercigiity.  since 
nflieitaift  they  do  not  form  a  political  society.    Isobody  can  neize  the 
^*     empire  of  that  country;  since  this  would  be  reducing  thos>e 
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families  to  subjection  against  their  -svill ;  and  no  man  has  a  »ook  n. 
right  to  command  men  who  aro  bora  fi*ee,  unless  the^  volun-  ^"^^^ 
tarilv  suhmit  to  him. 

If  those  funilies  hftTO  fixed  setHements,  the  place  poBseB&ed 
bj  each  is  the  pecnlier  property  of  that  family:  the  rest  of  [  171  ] 
the  coimtry  of  vhidi  they  make  no  use,  being  left  in  the 
pnmitiTe  atate  of  commanion,  belongs  to  the  first  oocapaat. 
Whoever  chooeea  to  settle  there,  may  lawfolly  take  possession 

of  it. 

Families  wandering  in  a  couiilry,  as  the  nation^  of  ^hep- 
herds,  and  ranging  through  it  as  their  wants  retjuire,  possess 
it  in  common :  it  belongs  to  them  to  the  exclusion  of  all  other 
nations ;  and  we  cannot,  without  injustice,  deprive  them  of 
the  traots  of  coimtry  of  iriuch  they  make  nse.  But,  let  tts 
here  reooDect  what  ive  hare  said  more  than  onoe  (Book  L 
§§  81  and  209,  Book  f  69).  l^e  sayages  of  North  Ame- 
rica had  no  right  to  appropriate  all  that  vast  continent  to 
themselves ;  and  since  they  were  unable  to  inhabit  the  whole 
of  those  reszionq,  otlier  nations  might,  without  injustice,  set- 
tle in  some  |Kiris  of  them,  prOTided  they  left  the  natives  a 
sufficiency  of  land.  If  the  pastoral  Arabs  would  carefully 
cultivate  the  soil,  a  less  epace  might  be  sufficient  for  them. 
Nevertheless,  no  other  nation  has  a  right  to  narrow  their 
boimdaries,  nnless  she  be  under  an  aboolnte  want  of  land. 
For,  in  short,  they  possess  their  eoimtrpr ;  they  make  nse  of 
it  after  their  manner ;  they  reap  from  it  an  advantage  salt* 
able  to  their  manner  of  life,  respecting  which  they  have  no 
laws  to  receive  from  any  one.  In  a  case  of  pressing  neces- 
sity, I  think  people  might,  T^  ithout  injustice,  settle  in  a  pnrt 
of  that  country,  on  teaching  the  Arabs  the  means  of  render- 
ing it,  by  the  cultivation  of  the  enrth,  sufficient  for  their  own 
wants,  and  those  of  the  new  inhabitants. 

It  may  happen  that  a  nation  is  contented  with  possessing  g  93.  Pos- 
only  certun  places,  or  appropriating  to  itself  certain  rights,  Mtsioii  «f 
in  a  country  that  luu  not  an  owner,  mthont  bein^  solicitoiis 
to  take  possession  of  the  whole  oovntry.   In  this  case,  ftn-M^o«& 
other  nation  may  take  pcssession  of  what  the  first  has  neg-ri^ta,inft 
lected ;  but  this  cannot  be  done  without  allowing  all  the  rights  vacant 
acquired  by  the  first  to  subsist  in  their  full  and  absolute  inde- 
pendence.    In  such  cases,  it  is  proper  that  regulations  should 
be  made  by  treaty ;  and  this  precaution  is  seldom  neglected 
among  civilized  nations. 
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CHAP.  Vltl. 


CHAP.  VIIL 

BITLBS  WITH  BB6PB0T  TO  FORBIChlTEBS. 

f  acne-  WE  have  already  treated  (Book  I.  §  213)  of  tto  inhabi- 
th«cmadMt  persons  who  reside  in  a  country  where  they  are  not 

theHtAto     citizens.    We  shall  here  treat '^miIv  of  those  foreigners  who 
ought  to  ob- pass  through  or  sojourn  in  u  eounu  y,  either  on  business,  or 
xurvo  to-     merely  as  travellers.  The  relation  that  subsists  between  them 
wmkI*  tb-    j^yj  ^i^Q  society  in  which  they  now  live — the  objects  of  their 
nigMn.    jf^Q^Qy^  and  of  their  temporary  readenoe — the  ditties  of  hu- 
manity— ^the  rightB,  the  interest,  and  the  safety  of  the  state 
which  harbonrs  them — ^the  rights  of  that  to  whidi  they  belong 
[  172  ]  -^all  these  principles^  combined  and  applied  according  to 
cases  and  circumstances,  serve  to  determine  the  conduet  that 
ought  to  he  observed  towards  them,  and  to  point  out  our  right 
and  our  duty  with  respect  to  tlu'in.   But  the  intention  of  this 
chapter  is  not  so  much  to  show  what  humanity  and  justice 
require  towards  foreigners,  as  to  establish  tlit-  rules  of  the  law 
of  nations  on  this  subject — ^rules  tending  to  secure  the  rights 
of  all  parties,  and  to  prerent  the  repose  of  nations  being  dia< 
tnrbed  by  llie  quarrels  of  individual. 
iM.  En.    Since  tlu  lord  of  the  territory  may,  whenever  he  thinks 
t«ring  the   proper,  forbid  its  being  entered  (§  94),  he  has,  no  doubt,  a 
temtory.     power  to  annex  what  conditions  he  pleases  to  the  permission 
^^^^^         to  enter.    This,  as  we  have  already  said,  is  a  consequence 
of  the  right  of  domain.    Can  it  be  necessary  to  add,  that  the 
owner  of  the  territory  ought,  in  this  instance,  to  res])eet  tlie 
duties  of  humanity  ?    The  case  is  the  same  with  all  rights 
wbatever :  the  proprietor  may  use  them  at  his  discretion ;  and, 
in  so  doing,  he  does  not  injure  any  person ;  but,  if  he  would 
be  free  from  guilt,  and  keep  bis  conscience  pure,  he  will  never 
^  use  them  but  in  such  manner  as  is  most  conformable  to  his 
duty.    We  speak  here,  in  general,  of  the  rights  which  belong 
to  the  lord  of  the  country,  reservin  ^r  for  the  following  chapter 
the  examination  of  the  cases  in  which  he  cannot  refuse  an 
entrance  into  his  t(  1 1  itory  ;  and  we  shall  see,  in  Chap.  X.,  how 
his  duty  towards  all  mankind  obliges  him,  on  other  occasions, 
to  allow  a  free  passage  through,  and  a  residence  in  his  state. 

If  the  sovereign  annexes  any  particular  condition  to  the 
permission  to  enter  his  territories,  he  ought  to  lutve  measures 
tsken  to  make  foreigners  acjiuaanted  wiw  it,  when  they  pre- 
sent themselves  on  we  frontier. 

There  are  states,  such  as  China  and  Japan,  into  which  all 
foreigners  are  forbid  to  penetrate  without  an  express  permis* 

(110)  Sec  more  fbllj,  arotioa,  book  2,  chap.  2»  p.  IM;  1  ChU.  Com.  L.  87. 
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don ;  but,  in  Europe,  the  access  is  everywhere  free  to  eyery  book  h. 
person  who  is  not  an  enemy  of  the  state^  except,  in  gftmft  ^"'^ 
countries,  to  vaj^abonds  and  outcasts. 

But,  even  in  those  countries  which  every  f m  iiincr  maygioi.  ?•>. 
freely  enter,  the  sovereign  is  supposed  to  allow  lum  access  »^igner» 
only  upon  this  tacit  condition,  that  he  be  subject  to  iLe  laws,  ^ 
— mean  the  general  laws  made  to  maintain  good  order,  and  *^ 
whieh  iiave  no  relation  to  the  title  of  eitisen  or  of  subject  of 
the  state.    The  public  flafefy^  the  rights  of  the  nation  and 
of  the  prince,  necessarily  require  this  Condition;  and  the 
foreigner  tacitly  submits  to  it,  as  soon  as  he  enters  the  coun- 
try, as  he  cannot  presume  that  he  has  access  upon  any  other 
footin*!:.    The  sovereignty  is  the  right  to  command  in  the 
whole  country;  and  the  liiws  are  not  simply  confined  to  regu- 
lating the  conduct  oi  tiie  citizens  towards  each  other,  but  also 
determine  what  is  to  be  obsenred  by  all  orders  of  people 
throughout  the  whole  extent  of  the  state. 

In  virtue  of  this  submission,  foreigners  who  commit  faults  1 102.  uid 
are  to  be  punished  according  to  the  laws  of  the  country.  The  p^ni^hnr  i^ 
object  of  ponishraent  is  to  cause  the  laws  to  he  respected,  ^dj^",^^  ^'^ 
to  maintain  order  and  safety.  r  ^^3  1 

For  the  same  reason,  disputes  that  may  arise  between  foreign-  ^103.  Who 
ers,  or  between  a  foreigner  and  a  citizen,  are  to  be  determined  b  tbe  judge 
by  the  judge  of  the  place,  and  according  to  the  laws  of  tbe*"^*^**^^ 
place.  (Ill)    And,  as  the  dispute  properly  arises  from  tbo'^****' 

(111)  j  In  the  court:*  of  the  Fnitod  niiiity  with  an-ithiT  slate,  the  courts  of 

Suites  alien  friends  are  eutitlcU  to  cIaIiu  the  Lattc^r  ought  uot  to  give  effect  to 

^  «Nn«  proleetioii  of  llwir  rights  ai  it.  In  neither  csm  oaf  ht  the  Mddentel 

' '  izcns.     T'lifforv.  C'trprntfr,  3  Story's  rptnornl  of  either  of  the  parties  into  » 

Ti-j  .  4.>S.  [    .See  aaUf  166,  in  noU»»  M  forcigo  coautry,  or  his  prosecuting  hi* 

t  >  j\>r«ujn  jvdijmemila.    Th»  dooMn*  Mnedy  th«t«,  dter  tfae  snlwtanee  of 

here  advanced  by  Vattel  (excepUttg  M  remedy ;    and,   however  inconvenient 

rejrards  land)  is  contrary  to  the  pre'fnt  and  difficult  it  may  be  to  investigate 

Fresch  C^/de,  and  many  other  authors,  and  accurately  ascertain  the  precise 

0poa  prineiple,  it  dionld  wein,  thni  if  rtnte  of  foreign  Uw,  tlfll,  if  eonrte  will 


a  contract  or  ri;rht  ho  crr-Atf-d  in  one  enlvrfain  jnri.-'liition  over  such  case?, 

coniitry,  aod  be  there  by  the  Utx  loci  they  ought  to  admioiiter  the  law  so  a« 

fabjeet«d  to  eortein  qnaUfioations,  and  to  giro  effaeC  to  the  tnnsaetion  pre> 

clothed  with  certain  privilege*,  it  ought  dsely  the  same  as  if  it  had  been  liti- 

lo  b<<  oTif-.r* if  at  all  as  against  all  pnte<l  in  the  country  whoro  cr«ateil; 

the  original  parties,  preeisely  the  same  for,  otherwise  the  original  expectation 

in  n  fbfviga  ooonti^  m  it  woold  be  in  Yl|^t«,Mid  inlereete  of  the  portiee  wotdd 

that  where  it  wa.>*  croatci! ;  bikI  tlii.-i,  not  bo  pv^^u  effect  to;  ernl  it  wrmlrl  he 

•Ithongh  it  be  a  negutiable  security,  conceded  that,  more  especially  after  » 

ud  tte  Inteveit  therein  vested  in  a  competent  local  ooort  haa  tlfetdj 


peraon  resident   in  •  foreign  eided  upon  the  trnoKaction  (tetlAeiif  a«f 

eounlry.   because    the    latter    mip;ht,  ajj-nrrnt  iuju^tice,)  exi'-h  dccifiion  ought 

»b«n  be  takes  ity  to  inquire  into  the  to  be  conulusire  in  all  other  courts  and 

cirenBeteneee  and  I*w  irhieh  effeeted  eonntrlee. 

it  in  the  place  where  it  was   made.       Tin  •^o  jirinciplcs  are  fully  acknow- 

And  ci  fortiori  it  should  seem  that  if  a  lodged  and  given  cftVct  to  in  the  pro- 

eoQtract  or  transaction  were  in  viola-  sent  French  Code  nnd  in  their  admi- 

Hon  <tf  (he  atnte  regnletlon*  of  nfbreign  nistnttion  of  the  liw.   (See  Pardej^^ns 

ftat?«>n  whi^rf  it         in  uli'.      in  fraud  l>roit  t.'oinuierciai,  vol.  1.  p.  \bb,  4  id. 

Of  its  revenue,  and  euch  atiUo  ij  in  \U,  2ii'i>,  2\i'J  to  211,  and  220  to  223, 
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BOOK  n.  refusal  of  the  defendant,  who  maintalxis  that  he  is  nU  bound 
WAP,  TO     perform  what  is  reanired  of  him,  it  follows,  from  the  same 
principle,  that  every  defendant  ou^ht  to  be  prosecuted  before 
nis  own  jndge^  who  alone  has  a  right  to  condemn  him,  and 


titles,"  Det  ConJltUdt  Lefjt»InU'on  ref  ah'/  mor<f;  for,  what  i«  net  an  oV.lipatk-n  :n 

««  Cowuneree  y"  "  Ve  P  appliculion  de  iota  one  place  cannot,  by  the  lawit  uf  aooUKT 

ttlromgrnm  refatfwtdto/wtwcfataelw/*  oointrTf  Iwoemo  fmih  in  MMtiicr  pteee. 

"Deri)itfrjtrrtiitinn(fifi(ic(is/a{(*f»pai/i  [The    Ktmj  of  Fjiniii   r.   Sfarhfidoy  \ 

ettrangert  /"  <'  J)e  V  ex€i:ution  de»  aete*  Buu.  B«p.  239 ;  JBurrovt  r.  JtmUno,  1 

/aitt  cn  patft  tttrangnr:")  ThoB,  in  tfatir  Stn.  7SS;  SeL  Gu.  14^  S.  CL  j  PbHar  t. 

courts  it  bus  toon  oooiidftfed,  that,  ^rotrn,  5  Eait|  ISO;  OliUyoB  fiSD^Stt 

if  a  bill  of  ixchuiige  b«  made  in  afo-  edit  ,  191.) 

reign  country,  defeotire  aooording  to  the      And  a  /ortuju  marriage^  if  celehrat^ 

Frradi  Iftw,  Imt  T»Ud  MflOfdtngr  to  iho  aoeordttsf  to  tho  Imt  Im^  iriU  ko  fili^ 

foreign  law,  it  must  nevertheless  ho  though  in  a  form  quit«  di£Ferent  to  Uwl 

given  effect  to  in  the  French  courts,  prcacribed  by  English  law. —  Lt"^  v. 

even  against  a  French  endorser, ''j>arc«  Higgin»,\  Dowl.  A  BjL  Ni.  PrL  Ct*. 

que  Im  rtglea  9»la  taliditi  intrina^qu*  S8;  S  Stark.  Rofi.  176;  whoto  MO  Iko 

rfr*  ronrrnfi'oH*,  »ont  derivie»  du  droit  mode  of  proemj  tho  foreign  law.  .Vt 

natural,  ct  tout  d*kntt€9lMl«^latioH4/'  to  which  &l»u  s^o  i/t//  y.  Mtarmt; 

Olid  111  the  COM  of  UmitottottM;  It  l«  hid  JaooVs  Rep.  89,  90 ;  and  to  to  forrign 

down   that  the  law  of    prescriptions  marriage*,  in  general,  ."ce  1  Ropor  OH 

prcvailinj^  in  the  country  where  the  ITu^band  and  Wife,  .■??.;{.-  Ldntovr 

contract  was  mode,  though  different  Tceadalt,  8  Taunt.  t>^0 ;  Umitk  t.  JVaa- 

ftom  thftt  In  Fkmoo,  nnut»  Id  thoiv  wnXtt  Ry*  k  Hood.  KL  PiL  Gml  M; 

courts,  he  giT.  n  effeet  to.    (  t  Parfle^sui?,  1  Curr.  <t  Pnyne.  271,  ?.  C. :      I  ^t* 

223.)    They  admit  tho  difficulty  of  as-  liutltr  t.  Frteman,  Ambl.  303.  And 

certainiog  correctly  the  foreign  law,  indeed,  a  marriage  had  in  a  foreiga 

but  consider  that  dUBool^  a«  not  oon-  ooBDtry  will  not  be  valid  hero  unless  \X 

ptititfm^^  any  jufficicnt  grotinds  for  wero  so  hy  tho  Tex  foo".    {Eutl.  rs.  Fr.'^. 

lieving  their  conrta  from  tho  neceHttiiy  man,  AmbL  303.)   And,  where  tho  de 

of  giving  ftdl  oAet  to  flio  eontraet  oe-  ll»ndant  gave  the  plafaitfC  In  s  Ibtiign 

cording  to  tho  law  of  the  place  where  country,  where  both  wero  r\  -^itl»>nt,  »* 

jt  wns  made.  (1  Pnn!<>«?n«,  2ifl.)  Wlicn  hill  of  exchange  drawn  liy  the  »!»  itnti- 

tho  furoign  law  diiTera  from  that  where  ant  upon  a  pvrtiOQ  in  England,  wbieli 

ibo  Bidt  fa  dopowHngt  mdoahtodlj  tho  hill  wm  allorwMtdo  piotootcd  hoM  tat 

party  relying  on  tho  foreign  law  must  non-Rceepliince,    Rnd    the    J.  fLCulast 

prove  it.   (i^romi  v.  Lacy,  I  Dowl.  A  aftcrwardsi,  while  etill  abroad,  became 

RyL  Ki.  Pri.  Cos.  41,  n.  (a).  As  to  the  hoakrapl  there,  ond  ohtalnod  m  oeitiS- 

evidcnce,  see  pott,  note.)  cate  of  dtoebarge  by  the  law  of  ttot 

In  On  at  LSrittiin  the  same  theory  is  pfAtc,  it  was  held  that  i^nnh  o*  rti^cat* 

professed,  and  prevails  to  a  limited  was  a  bar  to  an  action  berc  upon  mm 

extent;  hot  the  eoorte  hove  so  ttor>  implied  ■mnttpdt  to  pmj  tho  MB  te 

rowedly  applied  it,  that,  as  r>  jranls  tho  eonseiiiionco    of  eueh  non^arceptaMO 

proecu  for  the  recovery  of  tlie  claim,  in  England,  because  such  implied  c<>n* 

and  the  h*in«  irAea  it  most  be  commenced,  tract  must  be   considered   oe  made 

it  ia  a  doetrine  rather  in  name  then  in  abroad.   (Potter  v.  Brown,  5  Em^ 

practice,  excepting  in  a  few  inf-tnnr<*s  po,  in  Englanil.  the  rule  i>  r-  t<  LL:s*t.i, 

ae  regards  foreign  marriages,  and  a  f  w  that  the  payment  of  a  bill  is  to  be  raaiie 

Other  easei.  DnlrtfmpU  t.  Dohifhi^.i,;,  oocotding  to  the  low  of  the  plooo  when 

Hagg.  Rep.  54 ;  Lacon  v.  Higgim,  1  it  woa  made  payable,  as  best  corre^ 

DowL  k  llyl.        Pri.  Rep,  38;  Roar-k  ponding  with  the  original  intt  r.t; -n  rf 

V.  Oarcan,  1  Ves.  iu  theory  it  is  the  parties.    (Beuweti,  pi.  251 ;  Monuj^ 

bud  down»  that  effect  ought  to  he  given  102;  Poth.  pL  US;  6  Bon.  A  Cree. 

to  contrrtctH.  null  e-p-^cially  to  hill?  of  Ai?,;  Cliitty  on   BiU?,  1S)1.)  the 

exchange  according  to  the  law  of  the  Kni^lish  courts,  in  some  caseir  beside* 

ootttttiy  where  the  eontraet  woa  made,  giving  effect  to  the  eontmet  itaeU*  ac> 

ond  in  which  it  woa  to  be  ]  <  i  f  >rmed,  cording  to  the  foreign  law,  olao 

and  not  aeeordincr  tn  the  law  of  the  effect  to  such  foreign  In^  In  ?'rae  eol- 

eoimtry  into  which  either  or  all  may  re-  lateral  respceto,  ooknowiedguig  tbot 
MS 
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compel  him  to  the  perfomumee.  The  Swisa  have  wisely  made 
this  role  one  of  the  articles  of  their  alliance,  in  order  to  pre* 
vent  the  qaarrels  that  might  arise  from  abuses  that  were  for- 
merly too  frequent  in  reiation  to  this  subject.   The  defend- 


•OOK  lU 
CBAP,  VUL 


oiberwise  tbo  grea(«t>(  iigiuUce  miglU 
awoe.  Thai,  ia  Fnwoo,  a  protMt  for 
non-payment  is  not  to  b«  made  till  the 
d  >v  after  a  hill  falls  dae,  wher».Hu>>  in 
England  it  must  be  nuulo  opoa  the 
VW7  d»7 }  and  ii  caimol  W  donVtod 
that  if  the  bill  wore  pajabic  in  Franoe 
the  EugUab  courts  must  gire  effect  to 
th«  Freneb  iottead  of  the  Engliah  law, 
(A  PludMliii^  S27,  semble.)  So,  where 
a  wife  wa«  entitled  to  a  sharo  un'lpr 
the  statute  of  diatributioo,  and  wm 
ret idtnt  fai  Fninia,  and  hj  tiie  Unni  of 
which  one  moietj  of  the  effeotfl  of  the 
husband  mast  come  to  her  on  his  doath, 
(be  court  of  equity  hero  did  not,  m 
luoal,  requLre  hia  to  make  aaj  lettle* 

Iiiont  upon  hh  vtifo.  (Satoyer  v.  ShuUf 
1  Anst.  $3 ;  and  Cemj^bcU  v.  Frmchf  3 
V««.  833.) 

Bat  as  beftaia  obMrrodt  tbo  BngUdi 
court.''  will  not,  $a  respects  the  /orm 
01  tho  t  tmedjf,  Dotioe  the  forei^  lawj 
and  therefore  a  ferrigner  aay  la  Bof- 
land  be  arretted  for  a  debt,  or  in  equity 
upon  a  writ  of  iie  exeat,  in  respect  of 
which  he  could  not,  according  to  the 
foreign  law,  where  it  was  oontraeted, 
have  lieen  imprisoned.  {Df.  In  Vega 
r.  Vianna,  1  Bam.  A  Adolph.2»4j  10 
Bam.  *  Cmm.  MS;  FUtdi  ibibi, 
1  Jao.  A  Walk.  40  j.)  So,  thoa^  aa* 
cording  to  the  law  of  llcillaml,  personn 
Jointly  concerned  in  trade  oouid  not  sue 
ao  panaat^  tiiey  miglit  do  oo  ia  BBf- 
laod.  {Sluttc  V.  Ilarvttf,  Muod.  &  M. 
U0w)  And,  aa  regards  the  time  for 
ooatnoaefaig  nili  <m  foreign  contracts, 
IhO  Baglish  ooorte,  contrary  to  the 
pmetice  in  France,  will  nlv  ;i|  |ily  the 
English  Utatutt  o/  Limiuuivm,  and  will 
aot  lagwd  tho  fwoiga  Isa  loaL  (1%* 

British  Linen  Company  r.  Drummond, 
10  Bam.  A  Cress.  90.*?;  1  Ram.  & 
Adolph.  285,  395;  I  ¥ounge  &  Jerv. 
S76 ;  I  iVaa4  t.  flVnMr*  1  Oaiaoifi  Bop. 
402;  DicfjiK-hf.  V.  S'H'iier,  3  Johnfi. 
Cha.  Kep.  190 ;  LeJiojf  y.  Crotminthieid, 
i  Maeoa'!  Rep.  151  ;|  alitor  in  France, 
4  Pkrdeasua,  223.)  But  it 
eerred,  that,  in  the  case  of  The  Ilrit,*k 
Lin«n  Cvmpany  V.  Drummond,  (lU  Bam. 
4  OroH.  903),  the  aindi  noto  diattnet 
French  law  in  1  Pardesflua,  455,  4  id. 
196,  200  to  220  to  22.1.  and  285, 
not  cited,  and  that  Lord  Tenterdea 


doubted  whether  the  di<-'l.siun  in  I>rl. 
•oUt  York  Buildi»<jn  ('^..-ijMiny 

was  not  the  better  law. 

.AfrJiin,  in  tlio  Engrlish  eonrts  there 
is  a  rule  uf  narrow  petty  policy  nut  to 
protOQt  the  roroauo  lawo  of  a  foroiga 
state,  oven  at  amity  with  \hb  country, 
but  OTon  to  encourage  and  give  effect 
to  the  most  dishonourable  practices, 
however  injurious  to  such  independent 
state;  so  that  British  subjects  nre  al- 
lowed to  carry  on  smuggling  transact 
tiono  advono  lo  Iho  iatorMrti  of  a  neigh> 
bouring  oountry,  provided  they  do  not 
projiidice  our  own  rcrenue.  {If-'hnnn  r, 
Juhtuton,  €\>Hp.  ^43)— j>er  Lord  Alaus- 
fieldf  *'  ae  eatutiff  ever  fafas  aolMe  o/ikm 
rev<Htn-  t'lirn  <■/  (mother"  (i^co  all  the 
eaees  collected  and  obierved  upon  in 
Ohitty  OB  Bilb,  Sth  odit  148,  n.  c.) 
And  CUf  tataeh  a  degrco  that  a  British 
f«><joet  has  been  allowed  in  the  Kn^^Iiih 
courts  to  suppurt  an  action  against  a 
porebBMr  of  paper  knowingly  made 
by  the  plaintiff  for  the  purpose  of  forg- 
ing assign&ts  upon  the  same,  to  be 
exported  to  France,  in  order  to  commit 
fhuido  there  on  other  persons.  {Smith 
V.  Marconnny,  2  Poakti's  Rep.  81,  ad- 
denda; and  iStruttgitharm  T.  Lukyn, 
1  Esp.  Rep.  380).   Aararedlj  one  state 

il  bound  to  act    t^>ward^s   n  iuther  as 
n«»i;shh<mr5  should  to  eath  tithur;  and 
should  it  be  tolerated  that  the  latter 
■boald  oaoonrofo  Aando  of  one  vpon 
the  other?    Express  treaties  soinefiuies 
expressly  provide  against  the  toleration 
of  such  practices.   So,  in  some  cases, 
the  ^^%'»  oonrts  will  not  only  deny 
effect  to  a  rorre'^t  docijiou  of  a  forei^'n 
oourt  upon  the  lex  doci  applicable  to  tho 
tamo  tnuuaetion,  bat  wiU  aetoallj  ad- 
judicato  to  the  contrary.    Thus,  in  a 
lato  case  it  wno  h.'ld  in  chancery,  that 
a  distinct  holier  uuj^'lit  recover  in  an 
BagUdi  ooort  on  a  bill  drawn  in  ftaaoo 
on  a  French  stamp,  al(liow^;li,  in  conse- 
quence of  it  not  being  in  tho  form  re< 
quired  by  the  Freneb  Code,  another 
holder  had  failed  in  an  action  which  he 
})r'>npht  ufKm  it  in  a  French  c«iTirt; 
and  the  vice-cbaoceUor  is  reported  to 
have  been  of  opinion,   that  the  citenin- 
Btance  of  the  bills  being  drawn  and  ac- 
cepted by  Iho  defendant  in  Frnneo,  and 
of  the  plaintiff  having  received  the  same 
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nnt'fl  jud^e  is  tho  jiidire  of  the  place  where  that  defendant  has 
his  aettlod  abode,  or  the  jud^e  of  the  place  where  the  defeud- 
ant  18,  when  any  sudden  difficulty  arises,  pravided  it  does 
not  relate  to  an  estate  In  land,  or  to  a  right  annexed  to  snoh 


fr  »m  the  French  drawor,  and  of  the  bills 
haTing  been  drawn  in  such  a  furm  in 
Franc*  thftt  <Im  hold«r  oould  not  ntotw 
Ml  ttna  in  iMaoe,  wa<  no  objection  to 
his  reicovering  on  thsm  in  an  Enf^liih 
court."  ( W^nut  r.  Jackmnj  2  Bum. 
S62 ;  Imi  bm  obMmtioiu  in  W^mm  t. 

CuUrndrr,  I  Rus?.  293.) 

In  oases  where  the  foreign  lair  and 
rale  of  conrtreetioii  would  prerail,  euro 
must  be  observed  to  establish  it,  and 
have  it  stated  on  the  record,  for  other- 
wise the  oontraet  will  be  conatrued  the 
Muno  M  Ml  Snf(lish  ooalraot ;  and  th«fro- 
fore  it  wft.M  holil  (hat  nn  instniment  exe- 
cuted by  foreigners  in  a  foreign  country, 
as  in  Spain,  mus^  on  demurrer,  be 
eonstrae  I  \<y  the  same  grammatical 
rules  aa  Kn^'lish  contract-',  and  a<'rT.riiing 
to  the  obvious  import  of  its  terms,  un- 
ion there  bo  on  nUeg»tion  In  the  bOl  In 
equity,  setting  it  forth,  and  that,  accord- 
ing to  the  law  of  the  country  in  which 
it  was  oxecutod,  the  true  cunstruction 
of  it  is  different  (  The  King  0/  Spain 
and  Others  r.  Mackado  nnd  Othen,  4 
Buss.  224.) 

Where  so  Bngliah  eonmlseion  pre- 
cedes  a  Scotch  setiuc-tration,  nil  Scotch 
perponnl  e<<tftte  is  liable  to  the  commts- 
eiou,  and  not  to  the  sequestration.  {£x 
pom  OHMimd,  8  Tee.  ^  S.  100 ;  wlwn 
otherwise,  E»  jparte  Qeddet,  1  Olyn  k 
J.  414.) 

Legacy  in  n  foreign  country,  and 
coin,  as  sicca  rupees,  by  a  will  in  In- 
dia, if  paid  by  remittance  to  this  coun- 
try, tiie  payment  must  be  according  to 
fhe  ooireni  Talno  of  tko  mpee  in  fiidi«» 
without  regard  to  the  excliaiij,'*'  or  lb 
expeoM  of  remittance^  so,  aa  to  other 
eonnlrief.  ( OoduinU  T.  Porler,  16  Yes. 
461.) 

With  re^"poot  to  the  -prrM.f  of  /or/  i'^R 
ia«o,  it  must  in  general  be  established 
ae  a  HMt,  and  Uio  eoort  eannot  take 
notice  of  the  same  judicially.  {Frtt- 
moiUl  V.  DtdWf.,  1  P.  Wms.  431 ;  Ex 
jBart*  Ortdlandf  3  Ves.  A  B.  99  ;  {  Tal- 
bot V.  iSeemattf  1  CSranoli,  1« )  It  is  not 
absolutely  uece««arT  to  prore  it  iiy  the 
production  of  an  examined  copy;  but 
a  printed  copy  of  the  dnq  Codee  of 
France,  produced  by  the  French  vice- 
consul  resident  in  London,  pnr''h'»«cf! 
by  him  at  a  booIuoUcr's  shop  at  Paris, 
M4 


wa?  receirod  as  eridenoe  of  the  law  of 
France,  upon  which  the  Court  in  £b(- 
land  woold  aet  in  deeiding  upon  tha 
validity  of  a  marriage  in  Ftaneo  bo-> 
twccn  British  subjects.  ( Lnr^n  r.  Big- 
gin»,  1  DowL  A  Kyi.  loi.  Pri.  Eep.  36; 
Z  Stalk,  m,  B.  C.)  And  it  liaa  been 
Bnpp<^=cd  that  the  ?ame  jKiinf  wae  de- 
cided in  Sir  Thomas  JHcton't  case,  vhM« 
the  qoestion  arose  ae  to  the  right  of  in- 
flicting torture  in  the  island  of  Trinidadf 
formerly  under  the  dominion  of  Spain  ; 
and  the  attorney-general  of  the  island 
wae  exanined  ae  a  witaeie,  and  tbo 

court  all-'wed  him  t'>  refer  to  printed 
books  purporting  to  contain  tbe  law  of 
Spain ;  and  Lord  Bttenborough,  C.  J., 
expretiiied  no  doubt  tltat  such  books  were 
rccpivriMi-  a?  eridenoe  of  t)ii>  l.iw  of 
t^pnin  and  Trinidad.  (30  Howell's  &tate 
Triab.  614;  bntsee  1  BowL  *  R7I.  NL 

Pri.  Rep.  42,  n.  (a).) 

In  equity,  it  has  been  held  tbnt  the 
foreign  law  mu<it  be  verified  by  the  affi- 
davit of  a  profesdonal  person  swearing 
pojitivelj,  nnrl  not  by  the  affidavit  of 
another  person  not  professionally  ac- 
quainted witli  the  law,  and  awearlng 
only  to  inf  rination  and  belief.  {Iliilf. 
JJ.  nr>!..,>,  .litcob,  89.)  The  b«  -»  .  videnoo 
is  au  aflidavit  or  evidence  of  liio  foreign 
eonmt,  or  a  foreign  adroeato  of  expwl- 
encv.  Fta'i-  '  batim  the  term?:  of  the 
foreign  law,  when  it  was  a  written  edio^ 
or  in  the  nature  of  our  statute  lav. 
(Flaek  T.  Holm,  1  .T<k'.  &  Walk.  418.) 

A?  re?pect?  the  clairu'<  <i/  <«  fxtt^r^ffn 
0/  a  foreign  independent  *tate  upon  a 

tubjtet  of  Oreai  Britain,  it  seema  elenr 

til  it  111'  ?taii'ls  in  the  .'>ame  situation  as 
a  private  subject  of  such  foreign  state. 
{Greig  v.  SomervUU,  1  Buss.  A  M.  S88» 
case  of  the  emperor  of  Bussia'a  claim.) 
Lord  Hawkesbury  sai  l,  that  n  ff>rcigii 
power  might  legally  apply  to  the  courta 
of  Judieatnrei,  and  mi^t  obtain  redreae^ 
as  for  defamation  or  calumny  (6  Kuss. 
Mod.  Europe,  20,  MNf<,  1 13).  excepting 
that,  in  respect  of  bis  diffuity,  he,  like 
onr  king,  is  not  to  recover  coete  (ante, 

154,  Hnlht  V.  K\nj  r,f  Spain.  1  I>nw. 

Rep.  new  ser.  177) ;  and,  if  such  sove- 
reign has  noTor  been  in  England,  th« 

statute  of  Umitatiuus  constitutes  no 

hnT:  nnd  in  eqnity  nt  nnr  r^rr-truii-e  of 
time,  however  remote,  wiiilot  therv  is 
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an  estate.  In  this  last  case,  as  property  of  that  kind  is  to  «eos  a. 
be  held  according  to  the  Uws  of  the  coontry  where  it  is  sita*  ^ 
ated,  and  as  the  right  of  granting  possession  is  vested  in  the 

ruler  of  the  country,  disputes  relating  to  such  propertj  can 
only  be  decided  in  the  state  on  wliich  it  depends. 

We  have  already  shown  (§  84)  how  the  jurisdiction  of  a 
nation  ought  to  he  respected  by  other  sovereigns,  and  in  what 
cases  alone  they  may  interfere  in  the  causes  of  their  subjects  i 
in  foreign  countries. 

The  sovereign  ought  not  to  grant  an  entrance  into  his  state  i  104.  Pro. 
for  the  purpose  of  drawing  foreigners  into  a  snare :  as  soon  t«c^o° 
as  he  admits  them,  he  engages  to  protect  them  as  his  O'"^^^^^"'^ 
subjects,  and  to  afford  them  perfect  seeori^,  as  far  as  depends 
on  him.  Accordingly,  we  see  that  eyery  sovereign  who  has 
given  an  asylum  to  a  foreigner,  considers  himself  no  less 
offended  by  an  injury  done  to  the  latter,  than  he  would  he 
hy  an  act  of  violence  committed  on  his  own  subject.  Hospi- 
tality was  in  great  honour  among  the  ancients,  and  even 
among  barbarous  nations,  such  as  the  Germans.  Those 
savage  nations  who  treated  strangers  ill,  that  Scythian  tribe 
who  sacrificed  them  to  Diana,*  were  nniversaUy  held  in  ab- 
horrence ;  and  Grotins  justly  saysf  that  their  extreme  ferocity 
excluded  them  from  the  great  society  of  mankind.  All  other 
nations  had  a  right  to  unite  their  forces  in  order  to  chastise 
them. 

From  a  sense  of  gratitude  for  the  protection  granted  to  ?  io.'>.  Ih«ii 
him,  and  the  other  advantages  he  enjoys,  the  foroiL'ru  r  ought 
not  to  content  himself  with  barely  respecting  the  luws  of  the 


»  fund  in  court,  it  will  bo  decreed  that  Cuhimhian  Government  T.  SothKhUd,  1 

Hht  forrign  BoVereign  dwUbe  at  libcrtv,  Simons,  94,  id.  68.)   And  tbe  iovenign 

by  his  MllbMMdor,  to 'go  before  the  of  a  fdraign  ctftte  must  eithi  r  bue  here 

master  and  prove  such  debt  duo  from  in  hi!»  own  name  or  by  lii.H  iiuihas!:aJor; 

an  intestate's  estate  as  be  might  be  able,  and  bis  subjects,  when  privatelj  uiter- 

tboQgli  not  to  M  to  prejndioe  voj  pre-  Mted,  mmt  rae  indiridnatly  in  thdr 

Yious  divtribntion  (M.  ibid,  eases  first  nnnu  s  or  in  ibelr  defined  political 

•tated).  character,*  and  an  ambassador  cannot 

It  has  been  reeently  decided,  that  a  sue  in  England  as  procurator  general 

foreign  gorereign  bM  %  rigbt  to  sue  in  for  all  or  any  of  the  subjeets  of  tho 

tho  English  courts  in  pqnitr  aa  \rcU  "forcipni  5nToroi;rn.    (Spaniah  Amb0t$t^ 

H&  at  Ihw.   (HuUeU  and  Others  r.  King  dor  y.  JJingley,  Hob.  113.) 

o/  Spain^  I  Dow.  Bepb  new  ser.  189,  By  ttie  marltiine  ]*w  materially 

and  2  Bligh,  now  ser.  31,  in  tbe  House  affecting  tho  interooorse  of  nations  witil 

of  Lords,  on   appeal   from  Court  of  eaih    *>llu»r,  wbon  dnin««;e    ban  been 

Cbanccrj.)    |The  Constitution  of  tho  occasioned  to  a  ship  by  tbe  equul  fault 

United  States  gives  jurtsdietton  to  the  of  these  managing  one  ship  as  the 

court'?   of  the    I'nited   States  where  other,  m,  by  running:  f  ml  of  each  other, 

foreign  states  are  parties.    The  A'ui^  the  owner  of  the  damaged  Tossel  is  to 

4/  t^jfMitn  T.  Oliver,  2  Wash.  C.  C.  Rep.  reoeive  half  the  amoont  of  the  danago 

429. 1  sui^tuined.    (J/af  T.  X«  ifsve,  2  Bhaw't 

If  a  forei':n  .<-t;ito  suo  in  clinncfrT,  Kep.  401  to  405.) 

the  bill  must  properly  depcribe  tbe  *  The    Taurians.    See    Grotius  de 

plalntHf,  so  that  be  may,  if  thonght  Jure  BelU  ot  Paois,  Ub.  iL  oap.  u.  }  3d. 

tit  bo  eerred  npon  n  cross  bilL  {The  n.  7. 
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Booc  n.  conntrY;  he  ooght  to  assist  it  upon  occasion,  and  contribute 
to  its  defence,  as  far  as  is  consistent  with  his  duty  as  citizen 
of  another  state.   We  shaU  see  elsewhere  what  he  can  and 

ought  to  do,  when  the  country  is  engaged  in  a  war.  T>ut 
there  is  nothing  to  hinder  him  from  defending  it  against  pi- 
rates or  ro))])erri,  agiiinst  the  ravages  of  an  inundation,  or  the 
£  174  ]  devastatiuiirf  of  tire.    Can  he  pretend  to  live  under  the  pro- 
tection of  a  state,  to  participate  lu  a  variety  of  advantages 
that  it  affords,  and  yet  make  no  exertion  for  its  defence,  bat 
remain  an  unconcerned  spectator  of  the  dangers  to  which  the 
citisens  are  exposed? 
§  106.  To     He  cannot,  indeed,  be  subject  to  those  burdens  that  have 
what  bur-    only  a  rehition  to  the  quality  of  citizens ;  but  he  ought  to 
w»tcd^Mfc.         ^^^^  share  of  all  the  others.    Being  exempted  from  serving 
in  the  militia,  and  from  paying  those  taxes  destined  for  tho 
support  of  the  rights  of  the  nation,  he  will  pay  the  duties  im- 
posed upon  provisions,  merchandise,  &c.,  and,  in  a  word, 
every  thing  that  has  only  a  relation  to  his  residence  in  the 
country,  or  to  the  affairs  which  brought  him  thither. 
I  lOT.  Vo-    The  citizen  or  the  subject  of  a  state  who  absents  himself 
reign        for  a  time  without  any  intention  to  abandon  the  society  of 
^^^^^  ^  which  he  is  a  member,  does  not  lose  his  privilege  bv  his  ab- 
their  own    senoe:  he  preserves  his  rights,  and  remains  bound  by  the 
ttBlion.      same  obligations.    Being  received  in  a  foreign  country,  in 
virtue  of  the  natural  society,  the  communication,  and  com- 
merce which  nations  are  obliged  to  cultivate  with  each  other 
(Prelim.  §§  11, 12;  Book  II.  §  21),  he  ought  to  be  considered 
there  as  a  member  of  his  own  nation,  and  treated  as  such, 
I  iM.  Th«    The  state,  which  ought  to  respect  the  rights  of  other  nui- 
•tato  huano  tions,  aud  in  general  Siose  of  aU  mankind,  cannot  arrogate 
ie^'peraon       herself  any  power  over  the  person  of  a  foreigner,  who, 
of*  foreign,  though  he  has  entered  her  territory,  has  not  become  her  snb- 
iri(112>     ject.    The  foreigner  ci^nnot  pretend  to  enjoy  the  liberty  of 
living  in  the  country  witlKmt  respecting  the  laws:  if  he  vio- 
lates them,  he  is  punishable  as  a  disturber  of  tlie  puhlic 
peace,  and  guilty  of  a  crime  against  the  society  in  which  he 
lives :  but  he  is  not  obliged  to  submit,  like  the  bubjccts,  to  all 
the  commands  of  the  Bovereign :  and,  if  sudi  things  are  re- 


(112)  But,  in  ancient  \im6S^  the 
OhaiweiUMr  had  Jnriediction,  bj  writ  «f 

ne  exeat,  to  re^trtiin  a  foroti^er  or  a 
Briti«li  subject  from  going  abroad  and 
«omiminl«ating  inielligenoe  to  m  en«> 
my,  or  otherwise  iojariuus  to  thia  state. 
And  the  Court  of  Chancery,  from  more 
to  more,  hare  aasumed  and  established 
ft  Jnriidlction  otw  fonigners  in  favoar 
of  a  prirnf**  piiKif-rt ;  30  (li.if,  if  u  fo- 
reigner be  here,  aud  be  about  to  deport, 
lit  mmj  1m  mitrdaftd  and  OQtnp«lled  to 
giro    -  uritgr  for  wtuQiag  inj  squli- 

m 


»bl»  claim,  or  «Tta  %  denttud  at  law  in 
luUnra  of  an  Mooonl^  dtfaer  upon  • 
contrnrt  or  transaction  entered  into  in 
Uie  foreign  oountrjr,  and  although  hj 
the  (ex  Jbct  tiie  Ibrelgner  «<Nild  not  limT« 
been  arrested,  {Fluck  r.  Holm,  1  Jac  A 
W.  405;  but  see  Ih  Carnere  v.  Crr- 
lonne,  4  Yet,  574 ) ;  and  it  ii  now  get* 
tlsd,  that  at  law,  a  foreigner  may  b« 
arrested  in  fhi?  ronnfry  f  t  a  f  iri-'T;:^ 
debt,  though  bo  could  not  have  been 
impriioned  In  hi*  own  eottntrr.  (JAt  fa 
Vrga  r.  TiannOf  1  Bant  A  Adotjth.  SSd^) 
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quired  of  him  as  he  u  unwilling  to  perfom,  he  maj  quit  the  book  m 
oountrj.  He  is  free  at  all  times  to  leave  it ;  nor  hare  we  a  ^ 
right  to  detain  him,  except  for  a  time,  and  for  verf  particn- 
lar  reasons,  as,  for  instance,  an  apprehension,  in  war  time, 
lest  such  foreigner,  acquainted  with  the  state  of  the  country 
and  of  the  fortified  places,  should  communicate  his  know- 
ledge to  the  onomy.  (113)  From  the  voyaijes  of  the  Dutch 
to  the  East  Indies,  we  learn  that  the  kings  of  Corca  forcibly 
detain  foreigners  who  are  shipwrecked  on  their  coast;  and 
Bodinus  assures  us,'*'  that  a  custom  so  contrary  to  the  law  of 
nations  was  practised  in  his  time  in  Ethiopia,  and  eyen  in 
Muscovy.  This  is  at  once  a  violation  of  the  rights  of  indivi- 
duaby  and  of  those  of  the  state  t  o  which  they  belong.  Things 
have  been  greatly  changed  in  Russia ;  a  single  reign — that 
of  Peter  the  Great — ^has  placed  that  vast  empire  in  the  rank 
of  civilized  nations. 

The  |)roperty  of  an  individual  does  not  cease  to  belong  to  g  109.  nor 
him  on  account  of  his  being  in  a  foreign  country;  it  still  con- P*^ 
stitutes  a  part  of  the  aggregate  wealth  of  his  nation  (§  81). 
An^  power,  therefore,  which  the  lord  of  the  territory  might  £  175  ] 
clauc  oyer  the  pro[)erty  of  a  foreigner  would  be  equally  ae- 
rogatoiy  to  the  rights  of  the  individual  owner  and  to  those 
of  the  nation  of  which  he  is  a  member*  (114) 

Since  the  foreigner  still  continues  to  be  a  citizen  of  his^io.  who 
own  country,  and  a  member  of  his  own  nation  (§  107),  the "® 
property  he  leaves  at  his  death  in  a  foreign  country  ought 
naturally  to  devolve  to  those  who  are  his  heirs  according;  to 
the  laws  of  the  state  of  which  he  is  a  member.  But,  not- 
withstanding this  general  rule,  his  immovable  effects  are  to 
be  disposed  of  according  to  the  laws  of  the  country  where 
ihej  are  situated.   (See  §  108.) 

As  the  right  of  making  a  will,  or  of  disponng  of  his  for-j  in.  >YiU 
tune  in  case  of  death,  is  a  right  resulting  from  property,  it  wT**' 
cannot,  without  injustice,  be  taken  from  a  foreigner.  The^'*^ 
foreigner,  therefore,  by  natural  right,  has  the  liberty  of  mak- 
ing a  will.    But,  it  is  asked,  by  what  laws  he  is  obliged  to 
reL'ul  itc  Itiiiisf'lf,  either  in  the  form  of  his  testament,  or  in 
the  (ii>iios:il  of  liis  property.    1.  As  to  the  form  or  solemni- 
ties aj)]) ointed  to  settle  the  validity  of  a  will,  it  appears  that 
the  testator  ought  to  observe  those  that  are  established  in  the 
country  where  he  makes  it,  unless  it  be  otherwise  lardained 
by  the  laws  of  the  state  of  which  he  is  a  member ;  in  which 


(113)  But      amt9, 105,  mmI  boI*. 

♦  In  hii*  RopuWic.  Imuk  i.  rhap.  vi. 

(114)  But  sywi&c  pvrfurmanco  of  aa 
agreement  relating  to  tbe  lioundariei 
of  tw(»  provinoctt  in  America,  mny  Ik'  i.n- 
foriHiI  liv  bill  in  obnnoery  in  Kn>.'liin«l, 
if  the  par*i(::i<  l>e  witbiu  tlie  jurifiiiivLion 
(Pcmt  T.  BvtUimore,  I  V«*.  MO.  M.\ 


(Hi)  AMit,  167,  and  note ;  and 
Vnttrl  cited,  AnMtiiitfi<7-  r.  Chnlmer,  2 
Sim.  Rop.  4  i  but  see  Trotter  t.  Trotter, 
3  WUs.  ft  Shaw,  407,  41 1,  and  ante,  167, 
in  notes;  ati  l  soe  A»on.  9  MocL  66; 
Jt'.trama"  T.  Eeevt,  Pre*  Oh.  577,  aaf4^ 
XT3,  Qulo. 
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BMC  n.  case,  he  will  be  obliged  to  observe  the  forms  whieh  thej  pre- 
<MAF«  rm.  gerii^Q^  jf      would  Talidlj  dispose  of  the  property  he  pos- 
sesses in  his  oim  country.   I  speak  here  of  a  will  whieh  is 

to  be  opened  in  the  place  where  the  person  dies ;  for,  if  a  tra- 
veller makes  his  will,  and  sends  it  home  under  seal,  it  is  the 

same  thing  as  if  it  had  been  written  at  home :  and,  in  this 
case,  it  is  subject  to  the  laws  of  his  own  country.  2.  As  to 
tlio  bequests  tliomselves,  we  bav(»  already  observed  iliat  th(»«e 
Avliich  relatu  to  immovables  ought  to  be  conformable  to  the 
laws  of  the  country  where  those  immovables  are  situated. 
The  foreign  testator  cannot  dispose  of  the  goods,  movable  orim> 
movable^  which  he  possesses  in  his  own  country,  otherwise  than 
in  a  manner  conformable  to  the  laws  of  that  country.  But,  as 
to  movable  goods,  specie,  and  other  effects  which  he  possesses 
elsewhere,  which  he  has  with  him,  or  which  follow  his  person, 
we  ought  to  distinguish  between  the  local  laws,  whose  effect 
cannot  extend  beyond  the  territory,  and  those  laws  which 
peculiarly  affect  the  character  of  citizen.  The  foreipmer,  re- 
maining a  citizen  of  his  own  country,  is  still  bound  liy  tbo?i' 
last-mentioned  laws,  wherever  he  happens  to  be,  and  ia  ubliged 
to  conform  to  them  in  the  disposal  of  his  personal  property, 
and  all  his  movables  whatsoever.  The  laws  of  this  kind, 
made  in  the  country  where  he  resides  at  the  time,  but  of 
which  he  is  not  a  citizen,  are  not  obligatory  \sitli  respect  to 
him.  Thus,  a  man  who  makes  his  will,  and  dies  in  a  foreign 
country,  cannot  deprive  his  widow  of  the  part  of  his  movable 
effects  a«si<:;nt'd  to  that  widow  by  the  laws  of  his  own  conntrv. 
A  Genevan,  obliged  \>j  the  law  of  Geneva  to  leave  a  dividend 
of  his  personal  {u  operty  to  his  brothers  or  his  cousins,  if  they 

f  176  ]  be  his  next  heirs,  cannot  deprive  them  of  it  by  making  his 
will  in  a  foreign  country,  while  he  continues  a  citizen  of  Gc- 
neva;  but,  a  foreigner  dying  at  Geneva  is  not  obliged,  in  thi^ 
respect,  to  conform  to  the  mwb  of  the  republic.  The  case  ii 
quite  otherwise  with  respect  to  local  laws:  they  regulate  whai 
may  be  done  in  the  territory,  and  do  not  extend  beyond  ii. 
The  testator  is  no  longer  subject  to  them  when  he  is  out  of 
the  territory;  and  they  do  not  affect  thnt  part  of  his  propcity 
Tvhich  is  uls(i  out  of  it.  The  foreigner  is  obligt  <1  to  obseive 
those  laws,  in  the  country  where  he  makes  bis  wiil,  with  re- 
spect to  the  goods  he  possesses  there.  Thus,  an  inhabitarr 
of  Ncufchatcl,  to  whom  entails  are  forbidden  in  his  own  coun- 
try with  respect  to  the  ^  i  wperty  he  possesses  there,  freely 
makes  an  entail  of  the  estate  he  possesses  out  of  the  juris*- 
diction  of  the  country,  if  he  dies  in  a  place  where  entails  are 
allowed ;  and,  a  foreigner  making  a  will  at  Neufchatel,  can- 
not make  an  entail  of  even  the  movable  property  he  possesses 
there, — unless,  indeed,  we  may  suppose  that  his  movable  pro* 
perty  is  excepted  by  the  spirit  of  the  law. 
Eb-     What  we  have  cstalilisluMl  in  the  three  precedinp:  sc  tiHii^ 

«bMiace     is  suflScient  to  show  with  how  liulc  justice  the  crown,  in  bviut 
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sUtes,  lays  claim  to  the  effects  left  there  by  a  foreigner  at  »<kw  n. 
liU  death.  Thu  practice  is  founded  on  what  is  called  ewAcot* 
age,  hj  which  foreignera  are  excluded  from  all  inheritances  (wdoetrin* 
in  the  state,  either  of  the  property  of  a  citizen  or  that  of 
alien,  and,  consequentlj,  cannot  be  appointed  heirs  by  will,  ^  ^ 
nor  receive  any  leg»<^.  Grotios  jnsUy  observes,  that  this 
law  has  descended  to  us  from  those  ages  when  foreigners  were 
almost  considered  as  enemies.*  Even  after  the  Romnn^^  were 
become  a  very  polite  and  learned  people,  they  couid  not  ac- 
custom tliemselves  to  consider  foreigners  as  men  entitled  to 
any  right  in  common  with  them.  ''Those  nations,"  says 
Pomponias,  the  ciyilian,  *^with  whom  we  have  neither  friend- 
ship,  nor  hospitality,  nor  alliance,  are  not,  therefore,  our  ene- 
mies ;  yet,  if  any  thing  belonging  to  us  falls  into  their  hands, 
it  becomes  their  property;  our  free  dtisens  become  slares  to 
them;  and  they  are  on  the  same  terms  wil^  respect  to  us/'f 
We  cannot  suppose  that  so  wise  a  people  retained  such  inhu- 
man laws  with  any  other  view  than  that  of  a  necessary  reta- 
liation, as  they  could  not  otherwise  obtain  satisfaction  from 
barbarous  nations,  ^vilh  whom  they  had  no  connection  or  trea- 
ties existijig.  Bodinus  shows, J  that  e%cheatage  is  derived  from 
these  worthy  sources  1  It  has  been  saccessively  mitigated,  or 
even  abolished,  in  most  civilized  states.  The  emperor 
deric  IL  first  abolished  it  by  an  edict,  which  permitted  aU 
foreigners  dying  mthin  the  limits  of  the  ejnpire  to  dispoie 
of  their  substance  by  will,  or,  if  they  died  intestate^  to  have 
their  nearest  relations  for  heij-s.X  But  Bodinus  complains 
that  this  edict  is  but  ill  executed.  AVhy  does  there  still  re-  [  177  J 
main  any  vestige  of  so  barbumns  a  law  in  Europe,  which  is 
now  80  enlightened  and  so  full  of  humanity?  The  law  of 
nature  cannot  suffer  it  to  be  put  iu  practice  except  by  way 
of  retaliation.  This  is  the  use  made  of  it  hjr  the  km^  of  Po- 
land in  his  hereditary  states.  JSteheatago  is  established  in 
Saxony;  bat  the  sovereign  is  so  just  and  equitable,  that  he 
enforces  it  only  against  those  nations  which  subject  the  Saxons 
to  a  similar  law. 

The  right  of  traite  foraine  (called  in  Lntin  jm  detradus)  ?;  ii3.  Tht 
is  more  conformable  to  justice  and  the  mutual  obligation  of '"'^^'^ 
nations.    We  give  this  name  to  the  ri-'ht  by  virtue  of  which 
the  sovereign  retains  a  moderate  portion  of  the  property 
either  of  citizens  or  aliens  which  is  sent  out  of  his  territories 
to  pass  into  the  hands  of  foreigners.   As  the  exportation  of 

(116)  Aa  to  alienage  in  general,  nnd  th»  auxei  notwitbstiuiillng  a  rabseqneofc 

tbo    je>\!riu;   provision;    iu    Eu;^]and  wnr — Sutton  T«  SMtt/OHf  1  Rum.  A  AijL 

agaiiut  foreigners,  seo  1  Chilt/'s  Com-  Rep.  663. 

nMndal  Law,  108  to  IM.  Bm  «xo«p-  •  Dd  Jon  Bdli  ftt  PMii^  Ub.  iL 

tionj  in  treaty  with  America,  and  de-  vi.  |  M. 

eisioiis  thereon  with  respeol  lo  Ame-  f  Digest,  Ub.  zUx.  tit  XT.  I>«  Ci^ 

rinaf  who  mro  wteid  of  l»ndi  Jn  et  PoBtUmin. 

drwt  BrftMin,  being  allowed  to  retain  %  Hio  KepnUk^  bo(i|c  L  du^.  H. 
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»ooK  n.  that  property  is  a  loss  to  tlie  state,  she  may  fairly  receive  an 
CBAP,  Till,  ^quitat^ig  compensation  for  it. 

1 114  Im-    E?eij  State  has  the  liberty  of  granting  or  refosing  to 
moTabie    foreigners  the  power  of  possessinir  landi  or  other  immoTable 
P^Hw^d    property  within  her  temtory.  (lit)   If  she  grants  them  thst 
bjMialkn.  pri\dlege,  all  such  property  possessed  by  aliens  remains  sfib« 
ject  to  the  jurisdiction  and  laws  of  the  country,  and  to  the 
Bamc  taxes  as  other  property  of  the  same  V\n<}.    Tbe  author- 
ity of  the  poveroijzn  extrnrh  over  the  whole  territory  ;  and  it 
would  be  absurd  to  except  some  parts  of  it,  on  nc-coimt  of 
thehr  being  possessed  by  foreigners.    If  the  soveicign  does 
not  permit  aliens  to  possess  immovable  property,  nobody  has 
«  right  to  oomplain  of  snoh  prdiibition ;  for,  he  may  have 
very  good  resflons  for  aeting  in  this  manner:  and,  as  foreigners 
oannol  oUum  any  right  in  his  territories  (§  79),  they  ought 
not  to  take  it  amies  that  he  makes  use  of  his  power  and  of 
his  rights  in  the  manner  which  he  thinks  most  for  tbe  advan- 
tage of  the  state.    And,  as  the  sovereign  may  refuse  to 
foreiirnors  the  priTilcge  of  possessing  iimiiovable  property,  he 
is  <1  uibtless  at  liberty  to  forbear  granting  it  except  with  cer- 
tain conditions  annexed. 
^  ii».  Hir*    There  exists  no  natural  impediment  to  prevent  foreigners 
^if!l  (U8)       contraeting  marriages  in  the  state.  Bat,  if  these  nuur^ 


(117)  By  the  municipal  law  of  Great  diiooTery  filed  to  aacertain  whether  lit 

Eritaiu,  no  alien  can  inherit  or  hold  has  purchasM  Inml.    ( Dtiptwet  r.  Au 

real  property.    XbuB,  I/oe  v.  Avktamf  Utmt^-GatUiral,  1  liru.  P.  C.  415  j  2  Veo. 

t  Bw.  k  Cnh.  m  establiflhea  that  SM.) 

ft  pcr«OD  bom  in  the  Unitotl  Ptatc?,  (1^5)  The  vnlullfr   of  a  mnrriago 

flinoe  1788f  when  the  two  coontriea  oeUbratod  in  a  foreign  cuantiy  must 

men  lepwrated,  osmiot  fnlwril  laadt  in  be  detemlned  in  aa  English  «oint  "hf 

Xngland :  an<l  tlic  .Hiime  point  wai  afl0r<  tfte  lex  IM -^hmts  tho  maxriage  wa« 

wards  dooidcd  in  iA.r  <h  Aurhmuty  r,  Bolemnizcd;  and,  thcrrf.irf,  on  a  plea 

MuUaater,  a  Bam.  A  Cres.  771.     To  of  eovertnro,  where  the  parties,  who 


^  nd*  wom»  axemptionaliava  b«en  00-  wan  Bkftish  anljeeta,  war*  mamad  In 

casionally  iutroJuccJ  hy  oxpross  treaty  France,  it  was  held,  thut.  if  tlio  tnar- 

intanded  ta  ha  permanent,  as  regards  riago  would  not  be  valid  in  that  coun- 

•xccption,  and  atrengthcncd  by  try,  according  to  Ilia  municipal  law 


itatata;  as  under  tho  treaty  of  1794,  thajra*  It  would  nat  ba  valid  in  this 

between  Great  Britain  and  America,  conntry.    It  wa?  even  funlit  r  hi  Id 

and  the  act  37  Geo.  ILL  0.  87,  under  that  a  printed  copy  of  tho  *'  Vtnq  Code/' 

whiahAniarieaaeilliattB  who  held  land*  of  Franee^  prodnoad  hj  the  SVanah 

in  Great  Britain,  on  2?  Oct.  1795,  and  vice-consul  resident  in  London,  pur- 

their  heirs  and  assigns,  are  at  all  time*  chased  by  him  at  a  bookscdler's  shop 

to  be  considered,  so  far  as  regards  tKott  in  Paris,  was  properly  received  as  evi- 

IoimIs,  not  aa  aliens,  but  as  natire  sub*  danaa  of  tha  law  of  Franco  upon  which 

Jects  of  Great  Britain,  and  thi?,  not-  the  coort  wonld  act ;  and  Abbott,  C.  J., 

withstanding  a  subsequent  war  and  said:  The  general  nUc  certainly  iiw 

tha  adharanoa  of  tha  dttna  to  Ama*  tliat  tha  written  law  of  a  foreign  eonn- 

rica  whilst  at  war  with  Great  Britain*  try  must  be  proved  by  an  examined 

{Suiton  V.  Sntfon,  1  Ru??.  A  M.  663),  copy  thereof  befort^  it  can   he  acted 

and  tbe  consequent  conflictiun  of  duties  upon  in  an  Kuglistb  court  j  but,  aocord- 

aa  lagarda  tho  Amarioaa  aitiian  laiaad  ing  to  nj  neoll«ction»  printed  boo1» 

cf  fftich  estate.    But,  as  alienag^e  mh-  upon  tho  «nbj(«ct  of  tho  l  nv  of  Ppain 

Jects  no  party  to  any  indictment  or  po-  were  referred  to  and  acted  upon  in 

nalty,  an  alien  mult  aaswar  a  bill  of  argnnent  in  Sir  Tk*tmitt*  Pieiou't  «aM« 
870 
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riages  are  fonnd  prejudicial  or  dangerofOB  to  a  nafloii|  fllie  has  book  n. 
a  nght,  and  is  even  in  duty  bound  to  prohibit  tbem,  or  to  c'^'*^ 

sabjcct  to  certain  oonditioDS  the  permission  to  contract  them: 
and,  as  it  belongs  to  the  nation  or  to  her  sovereign  to  deter- 
mine "what  appears  most  conducive  to  the  welfare  of  the  state, 
other  nations  onfrlit  to  acfiuiosce  in  the  regulations  which  any 
sovereign  state  has  made  on  this  head.  Citizen?  are  almost 
everywhere  forbid  to  marry  forei^^n  wives  of  a  different  religion ; 
and  in  many  parts  of  Swiutiiand  a  citizen  cannot  marry  a 
foreign  woman,  unless  he  prore  that  she  brings  him  in  mar- 
riage a  certain  mm  fixed  by  the  law. 


CHAP.  IX.  [  178  ] 

OV  IHB  KI0HT8  BSTAHTSD  BT  ALL  KAXXDNB  AITIE  THB      chaf.  ix. 

DrTRODUonoR  ov  Doiunr  aitd  psopbbtt* 

IF  an  obligation,  as  we  have  Irforo  observed, gives  a  right?  net.  WbM 
to  those  things  without  which  it  cannot  bo  fulfilled,  every  ab-^'"*'^® 
solute,  necessary,  and  in  livpensable  obligation  produces  in^jl^^^^j^ 
this  manner  rights  equally  absolute,  necessary,  and  indefea- cannot  b« 
sible.    Nature  imposes  no  obligations  on  men  without  giving  depmed. 
them  the  means  of  fnlfiUing  them.   They  have  an  abeolnte 
right  to  the  necessary  use  of  those  means :  nothing  can  deprire 
them  of  that  right,  as  nothing  can  dispense  with  their  inlfiUing 
their  natural  obligatbns. 

In  the  primitive  state  of  communion,  men  had,  without  dis-  ^  nr.  iiight 
tinction,  a  riirht  to  the  use  of  every  thing,  as  far  as  was  ne-f*^^  "'ne- 
cessary to  the  discharge  of  their  natural  obligations.    And,  '"fJlSro^ 
as  nothing  could  deprive  them  of  this  right,  the  introduction  g^t^  of con^ 
of  domain  and  property  could  not  take  place  without  leaving  mnnion. 
to  every  man  the  necessary  use  of  things, — that  is  to  say, 
the  use  absolntely  required  for  the  fulfilment  of  natural  obu* 
gations.   We  cannot,  then,  suppose  the  introduction  to  have 
taken  place  without  this  tacit  restriction,  that  every  man 
ahoold  still  preserve  some  right  to  the  things  subjected  to  pro- 
perty, in  those  cases  where,  without  this  right,  he  would  re- 
main absolutely  deprived  of  the  necessnrv  use  of  thinffH  of  this 
nature.    This  right  is  a  necessary  reumant  of  the  primitiTC 
state  of  communion. 

Notwithstanding  the  domain  of  nations,  therefore,  each?  us.  Right 
nation  still  retains  some  right  to  what  is  possessed  by  others, 
in  those  cases  where  she  would  find  herself  deprived  of  ^^ollx^*^^ 

UM  eridence  of  the  law  of  that  country,  of  Franoe.  (J^a««>n  r.  Hiffyin;  1  DowK 
and,  therefore,  I  shall  act  apon  that  inpr  A  Ryland,  Ni.  Pri.  Cnso?,  38;  3 
Mthoritj,  and  receiro  the  printed  copy  Biark.  Kep.  176,  B.  C. ;  ButUr  v.  Frce- 
Bow  pfodoMd  M  eTldMiM  of  iibi$  law  mam,  AmU.  SOS.) 

171 


Digitized  by  Google 


178  RIGHie  WHICH  BBLONa  10  ALL  NATIONS. 

BOOK  n.  neceesarv  use  of  ccrtaiu  things  if  she  were  to  be  absolutely 
OAT.  UE.  clebarred  from  using  them  by  the  eonsidmtion  of  th^  be- 


property  of  Jug  other  people's  property.   We  ought  oarefolly  to  weigh 
vOMt,      every  circumstance  in  order  to  muke  m  just  application  of 
this  principle. 

1 119.  Ri^'ht  I  say  the  same  of  the  right  of  necessity,  "Wc  thus  call  the 
of  nooeaeitiy.  n^ht  which  necessity  alone  gives  to  the  performance  of  cer- 
tain actions  that  are  otherwine  unlawful,  \vlien,  without  these 
actiuiis,  it  is  impossible  to  fulhl  an  indispensable  obligation. 
But  it  is  carefully  to  bo  noted,  that,  in  such  a  case,  the  obli- 
gation must  really  be  an  indispensable  one^  and  the  act  in 
question  the  only  means  of  fulfilling  that  obligation.  If 
either  of  these  conditions  be  wanting,  the  right  of  necessity 
does  not  exist  on  the  occasion.  We  may  see  these  subjects 
discussed  in  treatises  on  the  law  of  nature,  and  particularly 
in  that  of  jNIr.  Wolf.  I  confine  myself  here  to  a  brief  sum- 
mary  of  those  principles  wlio.'^o  aid  is  necessary  to  us  in  de- 
£  179  ]  veloping  the  rights  of  nations. 

{ 130.  Right    The  earth  was  designed  to  feed  it.s  inhabitants ;  and  he  who 
of  prMnriBg  j3  in  want  of  every  thmc  is  not  obliged  to  starve  because  all 
^^^^^  property  is  vested  in  others.   When,  therefore,  a  nation  is 
(119)       in  absolute  want  of  provisions,  she  may  compel  her  neigh- 
bours who  have  more  than  they  want  for  themselvee  to  supply 
her  with  a  share  of  them,  at  a  fair  price ;  she  may  even  take 
it  by  force,  if  they  will  not  sell  it.    Extreme  necessity  re- 
vives the  primitive  communion,  the  abolition  of  which  ought 
to  deprive  no  person  of  tho  necessaries  of  life     117).  The 
same  right  belongs  to  individuals,  when  a  foreign  nation  re- 
fuses them  a  just  assistance.    Captain  Bontekoe,  a  Dutchman, 
having  lost  his  vessel  at  sea^  escaped  in  his  boat,  with  a  part 
of  his  crew,  and  landed  on  an  Indian  coast,  where  the  bar* 
barous  inhabitants  refusing  him  provisions,  the  Dutch  obtained 
them  sword  in  hand.* 
1 121.  Right    In  the  same  manner,  if  a  nation  has  a  pressing  want  of  the 
of  maktog  shipSj  wagons,  horses,  or  even  the  personal  labour  of  forei^n- 
tUngs  that  ^^^^  make  use  of  them,  either  by  free  consent  or  by- 

belong  to  force,  provided  that  the  proprietors  bo  not  under  the  siime 
others.  (119)  necessity.  But,  as  she  has  no  more  right  to  these  things  thau 
necessity  gives  her,  she  ought  to  pay  for  the  use  she  makes 
of  them,  t£  she  has  the  means  of  pa}  liig.  The  practice  of 
Europe  is  conformable  to  this  maxim.  In  cases  of  necessity, 
a  nation  sometimes  presses  foreign  vessels  which  happen  to 
be  in  her  ports ;  but  she  pays  a  compensation  for  the  services 
performed  by  them. 
§  122.  Right  Let  us  say  a  few  words  on  a  more  singular  case,  since  au- 
o^  canning  thops  have  treated  of  it — a  case  in  which  at  present,  people 

(119)  8m  tlie  doatrin*  of  PiMnptioii,      •  B<>nk«toe't  Voyage,  In  the  Vovagcf 
1  Cbitt/t  Con.  Imt,  IM,  10^      MS,  of  tho  Bntoh  to  tho  Boot  Indiofc 
447. 
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are  nerer  reduced  to  employ  force.  A  nation  oaimot  preaerve  a«>0K  n. 
ind  perpetuate  itself^  except  by  propagation.  A  nation  of 
men  nae,  therefore,  s  right  to  procure  women,  who  are  abso- 
lutely necessary  to  its  preservation  ;  and  if  its  neighbours,  who 
hare  a  redundancy  of  females,  refuse  to  give  some  of  them  in 
nukrriage  to  those  men,  the  latter  may  justly  have  recourse 
to  force.  We  have  a  famous  examplf  of  this  in  tlie  rape  of  the 
Sabine  women.*  But,  though  a  nation  is  allowed  to  procure 
for  itself,  even  by  force  of  arras,  the  liberty  of  obtaining 
woweii  ill  marriage,  no  woman  in  particular  can  be  constrained 
in  her  c^oiee,  nor  become,  bj  right,  the  wife  of  a  man  who 
carries  her  oif  by  force — a  cireometanoe  which  has  not  been 
attended  to  by  those  who  have  decided,  without  restriction, 
that  the  Romans  did  not  commit  an  act  of  injostice  on  that  oc- 
casion, t  It  is  troe  that  the  Sabine  women  submitted  to  their 
fate  with  a  good  prace ;  and,  when  their  nation  toolc  up  amis 
to  avon  jt"  tfipm,  it  siiffiriontlv  appeared,  from  the  ardour  with 
which  ilivsv  women  rnshed  between  the  combatants,  that  they 
willingly  acknowledged  the  Romans  for  their  lawful  husbands. 

We  maj  further  add,  that,  if  the  Romans,  as  many  pretend, 
were  originally  only  a  band  of  robbers  united  under  Bomulus, 
tbey  did  not  form  a  tme  nation,  or  a  legitimate  state ;  the  [  180  ] 
neishbonring  nations  had  a  just  right  to  refuse  them  women; 
and  the  law  of  nature,  which  approves  no  orril  society  but 
sueh  as  is  legitimate,  did  not  require  them  to  furnish  that 
society  of  vagabonds  and  robbers  with  the  means  of  perpetu- 
ating itself;  much  less  did  it  authorize  the  latter  to  procure 
those  means  by  force.  In  the  same  manner,  no  nation  was 
obliged  to  furnish  the  Amazons  with  males.  That  nation  of 
women,  if  it  ever  existed,  put  itself,  by  its  own  fault,  out  of  a 
condition  to  support  itself  without  foreign  assistance. 

The  right  of  passage  is  also  a  remnant  of  the  primilive  state  { m.  BigM 
of  communion,  in  wmoh  the  entire  earth  was  common  to  all iwMg^ 
mankind,  and  the  passage  was  everywhere  free  to  each  indi- 
vidual  according  to  his  necessities.  Nobody  can  be  entirely 
deprived  of  this  right  (§  117) ;  but  the  exercise  of  it  is  limited 
by  the  introlnction  of  domain  and  property:  since  they  have 
been  introduced,  we  cannot  exert  that  right  without  paying 
due  regard  to  the  private  rights  of  others.  The  effect  of  pro- 
perty isj  to  give  the  proprietor's  advantage  a  preference  over 
that  of  all  others.  When,  therefore,  the  owner  of  a  territory 
thinks  proper  to  refuse  yon  admission  into  it,  you  must,  in 
order  to  enter  it  in  spite  of  him,  have  some  reason  more 


•  Lirv,  V)f)fik  ;.  nnd  states  that  tlM  Inw  of  tumanity 

f  Wultii  Jud  QauL  ^  341.  does  uot  aeem  to  ot»li(9  as  to  grant  pai- 

(120)  See  fully  I  Chitty'iCoilkL.,  84;  tiuge  to  any  other  goods flSiMiiiiiiohMftM 

Orotius,  book  ii.  chap.  ii.  p.  163,  ttalM  absolutely  necessary  for  tbe  pnipOM  4^ 

that  a  nrition  is  bound  to  grant fVeo  pa*-  thtir  life  to  wliom  they  are  thus  con- 

•age  without  rcaenre  or  diseretioa.  But  veyed. — Puff,  book  iii.  chap.  iiL  ^  6, 

Puiendorf  a^ptan  to  tstoo  frith  Yattol,  29. 
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BOOK  n.  cogent  than  all  his  reaaons  to  the  contrary.   Such  is  the  rij^ 
..^ii^'J^L.  of  necessity :  this  authorises  an  act  on  your  part,  which  on 
other  occasions  wouM  1>o  nnUwful,  viz.  an  infringement  of  the 
right  of  domain.    When  a  real  necessity  obliges  you  to  enter 
into  the  territory  of  others, — for  instance,  if  you  caTinot  other- 
wise e'cnpe  from  imminent  danger,  or  if  you  have  no  other 
passage  for  procuring  the  means  of  subsistence,  or  those  of 
satisfying  some  other  indispensable  obligation, — yon  may 
force  a  passage  when  it  is  uujusitly  refused.   But,  if  an  ei^ual 
necessity  obliges  the  |jru})rietor  to  refuse  you  entrance,  he 
refuses  it  justly ;  and  his  right  is  paramount  to  yours.  Thni, 
a  yessel  driven  by  stress  of  weather  has  a  right  to  enter,  eren 
by  force,  into  a  foreign  port.    But,  if  that  vessel  is  affected 
witli  the  plague,  the  owner  of  the  port  may  fire  upon  it  and 
bca*  it  oft,  Avithout  any  violation  either  of  justice,  or  even  of 
chanty,  which,  in  such  a  case,  ought  doubtless  to  lu-^in  at  home. 
1 121.  and  of    The  right  of  passage  through  a  country  wouUl  in  iiio.>t  cases 
proeuring        useless,  without  that  of  procuring  necessaries  at  a  fair 
oMOMtiaa.  pj-jj^j. .  j^yj      i^^yQ  already  shown  (§  120)  that  in  case  of  ne- 
cessity it  is  lawful  to  take  provisitms  even  by  force. 
1 mghi    In  speaking  of  exile  and  banishment,  we  have  observed 
of  in  iiin;;  (Book  I.  §§2f9— 231)  that  every  man  has  a  right  to  dwell 
ioimto*'^  somewhere  upon  earth.    What  we  have  shown  with  respect 
to  individuals  may  be  applied  to  whole  nations.    If  a  people 
arc  driven  from  tlie  place  of  their  abode,  tlicy  luive  a  right  to 
seek  a  retreat :  the  nation  to  which  they  make  application 
ought  then  to  grant  tlieui  a  plac^e  of  habitation,  at  lea»t  fur  a 
time,  if  she  has  not  very  important  reasons  for  a  refusal 
But,  if  the  country  inhabited  by  this  nation  is  scarcely  suffi- 
cient for  herself,  she  is  under  no  obligation  to  allow  a  band 
of  foreigners  to  settle  in  it  for  ever :  she  may  even  disnuM 
L       ]  them  at  once,  if  it  be  not  convenient  to  her  to  grant  them  s 
permanent  settlement.    As  they  have  the  resource  of  seek- 
ing an  establishment  elsewhere,  they  cannot  claim  any  autho- 
rity from  the  riglit  of  necessity,  tn  stay  in  sjMtc  of  the  owners 
of  the  country.    But  it  is  necesbary,  in  short,  that  these 
fugitives  should  find  a  retreat;  and,  if  everybody  rejects 
them,  they  will  be  justifiable  in  making  a  settlement  in  the 
first  country  where  the^  find  land  enough  for  themselTCS^ 
without  depriving  the  inhabitants  of  what  is  sufficient  for 
them.    But,  even  in  this  case,  their  necessity  gives  them  only 
the  right  of  habitation ;  and  they  are  bound  to  submit  to  all 
the  conditions,  not  absolutely  intolerable,  which  may  be  im- 
posed on  them  by  the  master  of  the  country, — such  a?  pay- 
ing him  tribute,  becoming  his  subjects,  or  at  least  living  nvAer 
his  protection,  and,  in  certain  respects,  depending  on  him. 
This  right,  as  well  as  the  two  preceding,  is  a  remnant  of  the 
primitive  state  of  communion. 
I  m.         We  have  been  occasionally  obliged  to  anticipate  the  subject 
'^'H"  ^  of  the  present  chapter,  in  order  to  follow  the  order  of  the 
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diflferent  subjects  that  presented  themselves.  Thus,  in  speak-  book  n. 
ing  of  the  open  sea,  we  have  remarked  (Book  I,  §  281)  that 


those  things,  the  use  of  which  is  inexhauBtible,  cannot  faU^^><^^^« 

nee  is  ine: 
hMuUble. 


under  the  liomain  or  property  of  any  one ;  because,  in  that " 


free  and  independent  etate  in  which  natm^e  has  produced 
them,  they  may  he  equally  useful  to  all  men.   And,  as  to 

those  things  even  which  in  otlier  respects  are  subject  to  do- 
main, if  their  use  is  in  exhaustible,  they  remain  common  with 
respect  to  that  use.  Tims  a  river  may  be  subject  both  to  do- 
main and  empire  ;  but,  in  quality  of  running  water,  it  remains 
common, — that  is  to  say,  the  owner  of  the  river  cannot  hin- 
der any  one  £rom  drinking  and  drawing  water  out  of  it. 
Thus,  the  sea,  even  in  those  parts  that  are  held  in  possession^ 
being  sufficient  for  the  navigation  of  all  mankind,  he  who  has 
the  cioniain  cannot  refuse  a  passage  through  it  to  any  vessel 
from  which  he  has  nothing  to  fear.  But  it  may  happen,  by 
accident,  that  tliis  inexhaustible  use  of  the  tliin^r  may  be 
justly  refused  by  the  nwner,  when  people  cannot  take  advan- 
tage of  it  without  iacommoding  hiui  or  doin^r;  him  a  prejudice. 
For  instance,  if  you  cannot  come  to  my  river  for  water  without 
passing  over  my  land  and  damaging  the  crop  it  bears,  I  may  for 
that  reason  debar  you  from  the  inexhaustible  use  of  the  running 
water:  in  which  case,  it  is  but  through  accident  you  are  de- 
prived of  it.  This  leads  us  to  speak  of  another  right  which 
has  a  <;reat  connection  with  that  just  mentioned,  and  is  even 
derived  from  it ;  that  is,  the  right  of  innocent  use, 

AVe  call  innocent  use,  or  ijinocciit  adra ntar/e,  th&t  which  p 27.  Uighi 
mtiY  })o  derived  from  a  thin<^  without  causing  either  loss  or  of  inoooem 
iucouvenience  to  the  proprietor;  and  the  right  of  innofent^'^ 
ttse  is  the  n^ht  we  have  to  that  advantage  or  use  wliich  may 
be  made  of  tilings  belonging  to  another,  without  causincr  him 
either  loss  or  inconvenience.   I  hare  said  that  this  right  is 
derived  from  the  right  to  things  of  which  the  use  is  inex- 
haustible.  In  fact,  a  thmg  that  may  be  useful  to  any  one  [  182  ] 
without  loss  or  inconTcnience  to  the  owner,  is,  in  this  respect, 
inexhaustible  in  the  use ;  and  that  is  the  reason  why  the  law 
of  nature  still  allows  all  men  a  right  to  it  notwithstanding 
the  introduction  of  domain  and  property.    Nature,  who  de- 
signs her  gifts  for  the  common  advantage  of  mankind,  does  not 
allow  us  to  prevent  tlie  application  of  those  <!;ifts  to  a  useful 
purpose  which  they  may  be  made  to  serve  without  any  preju- 
dice to  the  proprietor,  and  without  an^  diminution  of  the 
utility  and  advantages  he  is  capable  of  denying  from  his  rights. 

Tms  ri^ht  of  innocent  use  is  not  a  perfect  right,  like  that^  i^s  X  i. 
of  necessity :  for,  it  belongs  to  the  owner  to  judge  whether  ^! 
the  use  we  wish  to  make  of  a  thin^  tliat  belongs  to  him  wiilj^^^^ 
not  be  attended  with  damage  or  mconvcnicnce.    Tf  otiicrs 
should  presume  to  decide  on  the  occasion,  and,  in  case  of  re- 
fusal, to  compel  the  proprietor,  he  would  be  no  longer  master 
of  his  own  property.   It  may  freauently  happen  that  the 

275 


182  BXOHTS  WHICH  BELONA  10  ALL  KAIIONSb  • 

•ooK  n.  person  who  wishes  to  derive  advantage  from  a  thing  shall 
<»^>  y^deem  the  use  of  ift  perfectly  in&oeent,  though  it  b  not  eo  m 
fact ;  u&d  if^  In  svoh  caw,  he  attempts  to  force  the  proprietor, 
he  ezpoeee  himself  to  the  rbk  of  oommitting  an  act  of  injus- 
tice ;  nay,  he  actually  commits  onOy  since  he  infringes  the 
owner's  right  to  judge  of  what  is  proper  to  be  done  on  the 
occasion.    In  all  cases,  therefore,  which  admit  of  any  donbt, 
we  have  only  an  imperfect  right  to  the  innocent  use  of  things 
that  l)elon;^  to  others. 
^  129.  and      Biit,  when  the  innocence  of  the  use  is  evident,  and  abso- 
itt  «aMtiiot  lutely  indubitable,  the  refusal  is  an  injury.    For,  in  addition 
donMhL    ^  ^  manifest  violation  of  the  rishts  of  the  party  by  whom 
that  innocent  nse  is  reqtured,  such  refusal  is  m<»reo?er  a  tes- 
timony  of  an  injorions  disposition  of  hatred  or  contempt  for 
him.  To  refuse  a  merchant-ship  the  liberty  df  passing  throagh 
a  strait,  to  fi.slicrmen  that  of  drying  their  nets  on  the  sea- 
shore, or  of  watering  at  a  river,  is  an  evident  infringement 
of  the  right  they  have  to  the  innocent  use  of  things  in  those 
cases.    But  in  every  case,  if  we  are  not  pressed  by  neces-^ity, 
we  may  ask  the  owner  his  reasons  for  the  refusal,  and  if  he 
gives  none,  we  may  consider  him  as  an  unjust  man ;  or  an 
enemy,  with  whom  we  are  to  act  according  to  the  mles  of 
prudence*   In  general,  we  shonld  regulate  onr  sentiments  and 
condnet  towards  him,  according  to  the  greater  or  lesser  weight 
of  the  reasons  on  which  he  acts. 
?  130.  Ex-     All  nations  do  therefore  gtill  retnin  a  general  right  to  the 
eroiac  of  this  iiiQocent  usc  of  things  that  arr  under  the  domain  of  any  one 
f**^****    individual  nation.    But,  in  the  particular  application  of  this 
lion*.        ngnt,  it  IS  the  nation  in  whom  the  property  is  vested  tliat  i8 
to  determine  whether  the  use  which  others  wish  to  muke  ot 
what  helon|;9  to  her  he  tMj  innocent:  and,  if  she  gives 
them  a  denial,  she  ought  to  allege  her  reasons ;  as  she  must 
not  ](  prive  others  of  their  right  firom mere  caprice.   All  this 
is  founded  in  justice :  for,  it  mnsi  he  remembered  that  the 
innocent  use  of  things  is  not  comprehended  in  the  domain,  or 
[  188  ]  the  exclusive  property.    The  domain  gives  only  the  right  of 
judging,  in  particular  case*?,  whether  the  use  l>e  really  inno- 
'  cent.    Now,  he  who  judges  ought  to  have  his  reasons :  and 
he  shoulii  ineiition  them,  if  he  would  have  us  think  that  he 
films  any  judgment,  and  not  that  he  acts  from  caprice  or  ill- 
nature.   All  wis,  I  say,  is^  fovnded  in  jnsttce.   ui  the  next 
chapter,  we  shall  see  the  .line  of  cimdiict  which  a  nation  isi, 
hat  duty  to  other  nations,  bonnd  to  obeerve  in  the  ezer^ 
oaeof  her  rights. 
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BOOK  II. 
CHAP.  X. 


OHAP.  X. 

HOW  A  NATION  IS  TO  USE  HER  RIGHT  OP  DOMAIN,  IN  ORDEB 
TO  DISCflAKG£  HER  DUTIES  lOWABDS  OTHER  NATIONS,  WITH 
RB8PBCT  TO  THB  INWOOBKT  VSE  OF  THIirQB. 


SINCE  the  law  of  nations  treats  ns  well  of  the  duties  of  Ge- 
states  as  of  their  rights,  it  is  not  eulhcient  that  we  have  ex-  "J^jJ^*^ 
plained,  on  the  subject  of  innocent  use,  what  all  nations  have  J^^ij,^*** 
a  right  to  re(juire  from  the  proprietor :  we  are  now  to  con- 
sider what  inflnenoe  ins  dalaes  to  others  ought  to  have  on  the 
proprietor's  condnet.   As  it  belongs  to  him  to  judge  whether 
the  nse  be  really  innocent^  and  not  productive  of  my  detri- 
ment or  inconvenience  to  nimself,  he  ought  not  to  give  a  re- 
fusal unless  it  be  grounded  upon  real  and  substantial  reasons: 
this  is  a  maxim  of  erinify  :  he  ought  not  even  to  stop  at  trifles, 
— a  slight  los3,  or  any  little  inconvenience  :  humanity  forbids 
this  ;  and  the  mutual  love  which  men  owe  to  each  other,  re- 

2uircs  greater  fj.icrifices.  It  would  certainly  be  too  great  a 
eviatiou  from  tiiat  universal  benevolence  which  ought  to  unite 
the  human  race,  to  refbse  a  considerable  advantage  to  an  in> 
dividual,  or  to  a  whole  nation,  whenever  the  grant  of  it  mi^ht 
happen  to  be  productive  of  the  most  trifling  loss  or  the  subt- 
est inconvenience  to  ourselves.  In  this  respect,  therefore,  a 
nation  ought  on  all  occasions  to  regulate  her  conduct  by  rea> 
fcons  proportioned  to  the  advantages  and  necessities  of  others, 
and  to  reckon  as  nothing  a  small  expense  or  a  supportable 
inconvenience,  when  srreat  good  will  thence  result  to  another 
nation.  But  she  is  under  no  obligation  to  incur  heavy  ex- 
penses or  embarrassments,  for  the  sake  of  furnishing  others  . 
with  the  use  of  mj  thing,  when  such  use  is  neither  necessary 
nor  of  any  great  utility  to  them.  The  sacrifice  we  here  require 
is  not  contrary  to  the  interests  of  the  nation : — it  is  natural 
to  think  that  the  others  will  behave  in  the  same  manner  in 
return  ;  and  how  great  the  advantages  that  will  result  to  all 
states  from  such  a  line  of  conduct ! 

The  iutruduetion  of  property  cannot  be  supposed  to]iave^i32.  in- 
deprived  nations  of  the  general  right  of  traversing  the  earth  "oc«nt  pas. 
for  the  purposes  of  mutual  intercourse,  of  carrying  on  cum-  (I2l) 
mercc  with  each  other,  and  for  other  just  reasons.    It  is  only 
on  particular  occasions,  when  the  owner  of  a  country  thinks 
it  would  be  prejudicial  or  dangerous  to  allow  a  passage  through  [  184  ] 
it,  that  he  ought  to  refuse  permission  to  pass.   He  is  there- 
fore bound  to  grant  a  passage  for  lawful  purposes,  whenever 
he  can  do  it  without  inconvenience  to  himself.   And  he  can- 


(L21)  HaOf  iu  goucnU,  1  Ciiitl^  's  Ct>ut.  Law,  88. 
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MOK  n.  BOt  lawfully  annex  bordenaome  conditions  to  a  penniaakm 
^  which  he  is  obliged  to  grant,  and  which  he  cannot  refbse  if  he 
wishes  to  discharge  his  duty,  and  not  abuse  his  ri^t  of  pn>> 
perty.   The  count  of  Lnpfen  having  improper^  stopped 
8ome  merchandise  in  Alsace,  and  complaints  being  made  on 
the  subject  to  the  emperor  Si^ismund,  who  was  then  at  the 
council  of  Constance,  that  prmco  assembled  the  electors, 
princes,  and  deputies  of  towns,  to  examine  the  affair.  The 
opinion  of  the  burgrave  of  Nuremberg  deserves  to  be  men- 
tioned :  "God,"  said  he,  "has  created  heayen  for  himself 
and  his  saints,  and  has  given  the  earth  to  mankind,  int^ding 
it  for  the  advantage  of  the  poor  as  well  as  of  the  rich.  The 
roads  are  for  their  use,  and  God  has  not  subjected  them  to  an  v 
taxes."    He  condemned  the  count  of  Lupfen  to  restore  thie 
merchandise,  and  to  pay  costs  and  damages,  because  he  could 
not  justify  his  seizure  by  any  peculinr  rieht.    The  emperor 
approved  this  opinion,  and  passed  sentence  accordingly.* 
g  133.  Sure-    gut,  if  any  apprehension  of  danger  arise  from  tbe  grant 
of  liberty  to  pass  through  a  country,  the  state  has  a  right  to 
^         require  sureties :  the  party  who  wishes  to  pass  cannot  refuse 
them,  a  passage  being  only  so  far  due  to  him  as  it  is  attended 
with  no  mconvenience. 
I IM.  Pu-    In  like  manner,  a  passage  ought  also  to  be  granted  for 
fn?<^    mer.|QQ|po|||y|^0.  aud,  ss  this  is  in  general  productive  of  no  in* 
chajdiiie.    convenience,  to  refuse  it  Tvithout  just  reason  is  injuring  a 
nation,  and  endeavouring  to  deprive  her  of  the  mean«i  of  car- 
rying: on  a  trade  with  other  States.    If  this  passage  occasions 
any  inconvenience,  any  expense  for  the  prcM  i  vation  of  canals 
and  higliways,  we  may  exact  a  compensation  for  it  by  toll 
duties  (Book  1. 1 108). 
{ ISA.  Resi.    In  explaining  the  effects  of  domain  we  have  said  above 
i^m^jn  the      ^       jqqJ  ^j^^^  ^Jj^  ^^^^  territory  may  forbid 

the  entrance  into  it,  or  permit  it  on  such  conditions  as  be 
thinks  proper.  We  were  then  treating  of  his  external  right, 
— that  right  which  foreigners  are  ^<>nna  to  respect.  But  now 
that  we  are  considering  the  matter  in  anotlier  view,  and  as  it 
relates  to  his  (hilies  and  to  his  internal  riL'lit,  we  may  venture 
to  assert  that  he  cannot,  without  particular  and  iiaportaiii 
reasons,  refuse  permission,  either  to  pass  through  or  reside 
in  the  country,  to  foreigners  who  desire  it  for  lawntl  purpoees. 
For,  their  passage  or  their  residence  being  in  this  case  an  in- 
nocent advantage,  tlio  law  of  nature  does  not  give  him  a  right 
to  refuse  it:  and,  thou^rli  other  nations  and  other  men  in  ge- 
neral are  obliged  to  submit  to  his  judgment  (§§  12M  and  1->U). 
he  does,  not  the  less  offend  a^^ainst  liis  dutv,  if  lie  rt!sei 
without  siifReient  reason  :  he  then  acts  without  any  true  right; 
ho  only  abuses  his  external  right.    He  cannot,  therefore, 

•  Btota«r,  ToL  L  p.  114.    TMbudi,      (122)  PnlTendoif,  b.  3,  «lu  S,  «.  1 
Tol.  iL  pp.  37,  2S.  p.  29. 
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wirlioiit  some  particular  aiul  cogent  reason,  refuse  tlie  liberty  iooe  il 
of  residence  to  a  foreigner  wlio  eonies  into  the  country  -with  — S^^^li. 
the  ho|»e  i»f  recovering  his  lieulili,  or  for  the  sake  of  ae(juir- 
ing  instruction  io  the  schools  and  academies.  A  diil'erence 
in  religion  is  not  a  anffident  reason  to  ezelnde  him,  provided  he 
do  not  engage  in  controversial  disputes  with  a  view  to  diseemi* 
nate  hb  tenets :  for,  that  difference  does  not  deprive  him  of 
ihc  rights  of  hmnanity. 

We  have  8een(§  125)  how  tlie  right  of  necessity  may  ingiac.  Uow 
certain  cases  authorize  a  people,  who  are  driven  from  thewoaroti* 
place  of  their  residence,  to  settle  in  the  territory  of  another  J*' !^**^* 
nation.  Every  state  ought,  doubtless,  to  grant  to  so  uufor- ^''J^j'^*" 
tunate  a  people  every  aid  and  assistance  which  she  euii  be-  a  perpctuAi 
Stow  without  being  wanting  to  herself :  but  to  ^ant  them  an  reaid«iic«. 
establishment  in  the  territories  of  the  nation,  is  a  very  deli- 
cate step,  the  consequences  of  which  should  be  matnrelr  con- 
sidered by  the  conductor  of  the  state.  The  emperors  rrobus 
and  Yalens  expei-ienced  the  evil  effects  of  their  conduct  in 
having  admitted  into  the  territories  of  tlie  empire  numerous 
bands  of  Gepidae,  Vainlals,  Goths,  and  other  Ijnrbnrians.* 
If  the  sovereign  finds  that  such  a  step  would  be  attended 
with  too  great  an  inconvenience  or  danger,  he  has  a  riglit  to 
refuse  an  establishment  to  ihone  fugitive  people,  or  to  adopt, 
on  their  admission,  every  precaution  that  prudence  can  dic- 
tate to  him.  One  of  the  safest  will  be,  not  to  permit  those 
foreigners  to  reside  together  in  the  same  part  of  the  country, 
there  to  keep  up  the  form  of  a  separate  nation.  Men  who 
have  not  been  able  to  defend  their  own  country,  cannot  pre- 
tend to  any  right  to  establish  themselves  in  the  territory  of 
another,  in  order  to  maintain  themselves  there  as  a  nation  in 
a  ]><)dy.t  The  sovereign  who  harl^oura  them  may  therefore 
disperse  them,  and  distribute  thein  into  the  towns  and  pro- 
vinces that  are  in  want  of  inhabitants.  In  this  manner  his 
charitj  will  turn  to  his  own  advantage,  to  the  increase  of  his 
power,  and  to  the  greater  benefit  of  the  state.  What  a  dif- 
ference is  observable  in  Brandenburg  since  the  settlement  of 
the  French  refugees !  The  great  elector,  Frederic  William, 
offered  an  asylum  to  those  unfortunate  people  ;  lie  provided 
for  their  expenses  ofi  the  road,  and  with  truly  regal  munifi- 
cence established  th(  in  ni  hi^  states;  by  which  conduct  that 
beneficent  and  generous  prince  merited  the  title  of  a  wise 
and  able  politician. 

When,  by  the  laws  or  the  custom  of  a  state,  certain  actions  }  1S7.  Si^t 
are  generally  permitted  to  foreigners,  as,  for  instance,  tra-**^^* 

•  Vo|)ii«co8,  Prob.  c.  xviii. — Ammian.  eeized.  that  it  wa.a  not  just  for  them  to 

Mnrrell.  lib.  xxxL — SoenkHisU  £odM.  invado  the  t«rritorica  of  others,  Eince 

lib.  iv.  c.  I'S.  they  bad  not  been  able  to  defend  their 

f  CtM»r  replied  to  fh*  T«ii«1ttheTi  otm.— m  ttrum  e§$^  ^ nl  tmot  Jhvt 

anJ  T^cipcfr".   who    wnnt'*'!    to  rftnin    turrt  unn  juituerinl,  aJirrstin  occupOLftm  Dd 

poMoiaion  of  tbo  territories  they  Iiad   BeUu  Gallioo,  lib.  ir.  cap.  vL 
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BOOK  ij.   veiling  freely  through  the  country  without  any  express  p»  r- 
CMAP,  X,  miseion^  marrying  there,  buying  or  selliiig  mercliuiaiae,  bunt* 
from  «  ge-  iQg^  fishing,  &c.,  we  cannot  exclude  uiy  one  nation  from  the 
mi^ia^T'^'   ^^^^  general  penniasion,  without  doing  her  an  in- 

r'TftS  1  ^^^^^  ttnl^s  there  be  some  partionlar  and  lawful  reason  for 
I  J  refbsing  to  that  nation  what  is  granted  indiscriminately  to 
others.  The  question  here,  it  is  to  be  observefl,  only  relates 
to  those  actions  which  are  productive  of  innocent  advantage: 
and,  as  the  nation  allows  them  to  foreigners  without  dislinc- 
tion,  she,  by  the  very  nature  of  tliat  general  permission,  af- 
fords a  suiiicient  proof  that  she  deems  them  innoceut  with 
re^tect  to  kenelf ;  wluch  anonnte  to  a  declaration  thapt  fi>- 
reigners  bave  a  riffht  to,tikem  (§  127):  the  innocence  of  an^ 
acta  w  manifested  by  the  confession  of  the  state;  and  tbe 
refosal  of  an  advantage  that  is  manifestly  innocent,  is  an  in- 
jory  (§  129).  Besides,  to  attempt  wttboat  any  reason  to  lay 
one  nation  under  a  prohibition  where  an  indiscriminate  per- 
mission is  enjoyed  by  all  (kthcrs,  is  an  injurious  distinction, 
since  it  can  only  proceed  from  hatred  or  contoinpt.  If  there 
be  any  particular  and  well-founded  reason  I  r  ihe  exception, 
the  advantage  resulting  from  the  act  in  question  can  no  longer 
be  deemed  an  innocent  one  witb  respect  to  tbe  eicepted  na- 
tion ;  conseqaently  no  injury  is  done  to  tbem.  Tbe  state 
may  also,  by  way  of  punishment,  except  from  tbe  general 
permission  a  people  wbo  bare  given  ber  just  cause  of  com- 
plaint. 

3  i:^s.  A  As  to  ri^rhts  of  this  nature  fjranted  to  one  or  more  nations 
right  grant-  for  particular  reasons,  they  are  conforrod  oti  tliem  as  favours, 
•d  aa  al&-  either  by  treaty,  or  tlirough  gratitude  tor  aome  particular  ser- 
vice:  those  to  whom  the  same  rights  are  refused  cannot  con- 
sider themselves  as  oftended.  Tiio  nation  does  not  esteem 
the  advantage  accruing  from  tbose  acts  to  be  an  innocent  one, 
since  sbe  does  not  indiscriminately  allow  tbem  to  all  nations: 
and  she  may  confer  on  whom  she  pleases  any  rights  over  ber 
own  property,  witbout  affording  just  gronnds  to  anybody  else^ 
either  for  uttering  a  complaint,  or  forming  pretensions  to  the 
same  favour. 

{  139.  The  Humanity  is  not  confiiK  1  to  the  bare  arrant  of  a  pernii^-^ioTi 
nation  ought  to  foreign  nations  to  make  an  innocent  uso  of  what  hel'>n^s 
tobd«<Hir-  moreover  requires  that  we  should  even  facilitate  lo 

them  the  means  of  deriving  advantage  from  it,  so  far  as  we 
can  do  this  without  injury  to  ourselves.  Thus,  it  becomes  a 
'  well-regulated  state  to  promote  tbe  general  establbbment  of 
inns  where  travellers  may  procure  lodging  and  food  at  a  fair 
price, — to  watch  over  their  safety, — and  to  see  that  they  be 
treated  with  equity  and  humanity.  A  polite  nation  should 
give  the  kindest  reception  to  foroiijners,  receive  them  with 
politeness,  and  on  every  occasion  show  a  disposition  to  r»Mi;re 
them,  liy  these  means  every  citi?:en,  while  he  dischar^'i  <  his 
duty  to  mankind  in  general,  will  at  the  same  time  render 
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essential  services  to  his  country.  Glory  is  the  certain  reward  »ooi:  n 
of  virtue  ;  and  the  good-will  which  is  gained  by  an  amia-  * 
ble  character,  is  often  productive  of  coDseqnences  highly  im- 
portant to  the  state,  rfo  nation  is  entitled  to  greater  praise 
in  this  respect  than  the  French :  foreigners  nowhere  meet  a 
reception  more  agreeable,  or  better  calculated  to  prevent  their 
regretting  the  immense  snms  they  annuallj  spend  at  Paris. 


CHAP.  XL  [  ] 

OF  USUCAPIXOK  AKD  P&BSOBimOIf  AMOM^  KATIOHi.  (123) 

LET  OS  conclude  what  relates  to  domain  and  property  ivitih 
an  examination  of  a  celebrated  question  on  whi<m  the  learned 
are  much  divided.  It  is  a^ed  whether  uiueapHm  and  pre- 
tcriptum  can  take  place  between  independent  nations  and 

states. 

Usucaption  is  tlic  acquisition  of  domain  founded  on  a  long  §  uo.  i>«- 
possession,  uninterrupted  and  undisputed — that  is  to  «r\y,  of 
an  acciubition  solely  proved  by  this  possession.    Wolf  deiioes 
it,  an  acquisition  of  domain  foundea  on  a  presumed  flesertion.  ^pd^^^ 
His  duUuiUuu  cxpkiub  tliu  manner  in  which  a  luug  and  peace- 
able possession  may  serve  to  establish  the  acquisition  of  do- 
main.  Modestinos,  Digest^  lib.  B,  de  Umrp,  itJTmeap,^  says, 
in  conformity  to  the  principles  of  the  Roman  law,  that  um^ 
ca/>^/<j»  is  the  acquisi  iion  of  domain  by  possession  continued 
during  a  certain  period  prescribed  by  law.    These  three  defi- 
nitions are  by  no  means  incompatible  with  each  other ;  and 
it  is  easy  to  reconcile  them  bv  setting  aside  what  relates  to 
the  civil  law  in  the  last  of  the  three.    In  the  first  of  them, 
we  have  endeavoured  clearly  to  express  the  idea  commonly 
aihxed  to  the  term  usucaption* 

Prescription  is  the  exclusion  of  all  pretensions  to  a  right-«> 
an  exclusion  founded  on  the  length  of  time  durins  which  that 
ri^ht  has  been  neglected:  or,  according  to  Wolf^  definition, 
it  IS  the  loss  of  an  inherent  right  by  virtue  of  a  presumed 
consent*  This  definition,  too,  is  just;  that  is,  it  explains 
liow  a  right  may  be  forfeited  by  long  neglect ;  and  it  agrees 
with  the  nominal  definition  we  give  of  the  term,  prescription^ 
in  which  we  cuutine  ourselves  to  the  meaning  usually  annexed 
to  the  word.  As  to  the  rest,  the  term  usucapfion  is  but  lit- 
tle used  iu  Treueh ;  and  the  word  prcicripLioii  implies,  iii  that 

(123)  We  have  B6en  tlutt  twe&tj  yean*  erMtes  »  right   8««  ontef  125  to  127 1 

unfli-hirVi.  .!  [  ■  :~r~,.'\,.Ti  nr  .  >  i yrrn  rit  of  aii'l  see  /^-f^^■<r  v.  I'ipon,  Kliapp's  Kcp. 
an  coaemont  or  ]>rotU  amongit  natioiu,  60  to  73;  where  see  Uxo  law  of  natioM 
M  wdl  M  ftmongitt  private  individnalfl,   fnllj  6zaiBiB«d.— C 
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BOOK  a,    lanfTuagc,  every  tiling  expressed  by  the  Latin  terms  usucapio 
and  prwscriptio :  wherefore  we  Bhall  make  me  (jf  the  word 
preicription  wherever  we  have  not  particular  reasons  for  em- 
ploying  the  other. 
{  ui.  Urn.    Now,  to  decide  tlie  <^iiestton  we  bare  proposed,  we  onist 
eaptiot)  ftad  first  Beo  whetlier  VBUcaption  and  prescription  are  derived  from 
d^wfrom*^*^  law  of  nature.    Many  illustyous  authors  have  asserted 
tba  Uw  of  °^      proved  them  to  be  so.*   Though  in  this  treatise  we  fre- 
mtnrt.      quently  suppose  the  reader  acqnaintcMl  with  the  law  of  nature, 
it  is  proper  in  this  place  to  establish  the  decision^  since  the 
ati'nir  ij4  disputed. 

ISature  has  not  herself  established  a  private  property  over 
any  of  her  gifts,  and  particularly  over  land;  she  only  ap- 
proves its  establishment,  for  the  advantage  of  the  hmnan 
f  188  ]  race.  On  this  ground,  then,  it  would  be  absurd  to  suppose, 
that,  after  the  introduction  of  domain  and  property,  the  law 
of  nature  can  secure  to  a  proprietor  any  right  capable  of  in- 
troducing disorder  into  human  society.  Such  would  be  the 
right  of  entirely  ne<^lectin<^  a  thiiif;  that  beloni^rs  to  him, — of 
leaving  it  during  a  long  sparo  of  time  under  all  the  appear- 
anccH  of  a  thing  utterly  ahaii<l"ii(  d  or  not  heloiiging  to  him, — 
and  of  coming  at  length  to  wr^  .-^i  it  from  a  bona  jide  possessor, 
who  has  perhaps  dearly  purchased  his  title  to  it, — who  has 
received  it  as  an  inheritance  from  bis  progenitors,  or  as  a  por- 
tion with  bis  wife,— and  who  might  have  made  other  acquisi- 
tions, had  he  been  able  to  discover  that  the  one  in  question 
was  neither  solid  nor  lawful.  Far  from  giving  such  a  right, 
the  law  of  nature  lays  an  injunction  on  the  proprietor  to  take 
care  of  his  property,  and  imposes  on  him  an  obligation  to 
make  known  liis  risrhr'-\  others  may  not  be  led  into  error: 
it  is  on  these  conditions  alone  that  she  approves  of  the  pro- 
perty vested  in  him,  and  .<ecures  him  in  the  possession.  If 
he  has  neglected  it  for  such  a  length  of  time  that  he  cannot 
now  be  a£nitted  to  reclaim  it  without  endangering  the  rights 
of  others,  the  law  of  nature  will  no  longer  allow  him  to  re- 
vive and  assert  his  claims.  We  must  not  therefore  conceive 
the  right  of  private  property  to  be  a  right  of  so  extensive 
and  imprescriptible  a  nature,  that  the  proprietor  may,  at  the 
risk  of  every  inconvenience  thence  resulting  to  human  society, 
absolutely  neglect  it  for  a  length  of  time,  and  afterwards  re- 
claim it,  according  to  his  caprice.  With  what  other  view  than 
that  of  the  peace,  the  safely,  and  the  advantage  of  human 
society,  does  the  law  of  nature  ordain  that  all  men  should 
respect  the  right  of  private  property  in  him  who  makes  tise 
of  It  ?  For  the  same  reason,  therefore,  the  same  law  requires 
that  eveiy  proprietor  who  for  a  long  time  and  without  any 
just  reason  neglects  his  rights  should  be  presumed  to  have 

•  See  Grotius  de  Jure  Belli  ct  Paris,    (jcnt  lib.  iv.  cap.  xii. — and  espcoiaUy 
lib.  U.  cap.  ir. — Puffendorf,  Jus  JS'at.  ct   Wolfiu£,  Jus  l(ut.  part  ill.  cap.  viL 
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entirely  renonnoed  and  abandoned  it   OTbiB  ib  wliat  forms  the  »• 

absolute  presumption  {Juris  et  de  Jure)  of  its  abandonment,  — 

a  presumption,  upon  -which  anotlicr  person  is  legally  entitled 
to  appropriate  to  himself  the  thing  so  abandoned.  The  ab- 
solute presumption  does  not  here  signify  a  conjocture  of  the 
secret  intentions  of  tlio  proprietor,  but  a  maxim  which  the 
law  of  nature  ordains  should  be  considered  as  true  and  inva- 
riable,— and  this  ^vith  a  view  of  maintaining  peace  and  order 
among  men.  Such  prci^iunption  therefore  confirms  a  title  as 
firm  and  just  as  that  of  property  itself,  and  established  and 
supported  by  the  same  reasons.  The  bona  Jide  possessor, 
resting  his  title  on  a  presumption  of  this  kind,  has,  then,  a 
right  which  is  approved  by  the  law  of  nature ;  and  that  law, 
which  requires  that  the  rights  of  each  individual  should  be 
stable  and  certain,  does  not  allow  any  man  to  disturb  him  in 
his  possession. 

The  right  of  usucaptian  properly  signifies  that  the  bona 
Jide  possessor  is  not  obliged  to  suffer  his  right  of  property  to 
be  disputed  after  a  long-continued  and  peaceable  possession 
on  his  part:  he  proves  that  right  by  the  very  cireiimstance 
of  possession,  and  sets  up  the  plea  of  prescription  in  bar  to  [  189  3 
the  claims  of  the  pretended  proprietor.  Nothmg  can  be  more 
equitable  than  this  rule.  If  the  claimant  were  permitted 
to  prove  his  property,  he  might  happen  to  bring  proofs 
very  convincing  indeed  in  appearance,  but,  in  fact,  deriving 
all  their  force  only  from  tlie  loss  or  destruction  of  some  docu- 
ment or  deed  which  would  liave  proved  how  he  had  either 
lost  or  transferred  his  right.  Would  it  be  reasonable  that  he 
should  be  allowed  to  call  in  question  the  rights  of  the  pos- 
sessor, when  by  his  own  fault  he  has  suifered  matters  to  pro- 
ceed to  such  a  state  that  there  would  be  danger  of  mistaking 
the  truth  ?  If  it  be  necessary  that  one  of  the  two  should  be' 
exposed  to  lose  his  property,  it  is  just  it  should  be  the  party 
who  is  in  fault. 

It  is  true,  that,  if  the  houa  fide  possessor  should  discover, 
with  perfect  certainty,  that  the  claimant  is  the  real  propi-ic- 
tor,  and  has  never  abandoned  his  right,  he  is  bound  in  con- 
science, and  by  the  internal  principles  of  justice,  to  make 
restitution  of  whatever  accession  of  wealth  he  lias  derived 
Jrom  the  property  of  the  claimant.  But  this  estimation  is 
'not  easily  made ;  and  it  depends  on  circumstances. 

As  prescription  cannot  be  grounded  on  any  but  an  abso-  ?  1*2.  m^M 
lute  or  lawful  presumption,  it  has  no  foundation,  if  the  pro- f""^'^*!'^^ 
prietor  has  not  rmlly  neglected  his  right.    This  con  tl  it  ion  ivlJ^rtiiiwry 
implies  three  particulars:  1,  that  the  proprietor  cannot  a]]e"-e yr^^niif^n, 
an  invincible  iprnorance.  eitljor  on  his  own  part,  or  on  lliat  of 
the  ])(M^«»ns  tVuJii  whom  he  derives  his  right ; — 2,  that  he  can- 
not justify  his  silence  by  lawful  and  substantial  reasons; — 3, 
that  lie  iuis  neglected  his  right,  or  kept  silence  during  a  con- 
siderable number  of  years :  for,  the  negligence  of  a  few  years, 
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h(*mrr  incapable  of  producing  confusion  and  rendering  doubt- 
ful the  respective  rights  of  the  parties,  is  not  snfficient  to 
found  or  authorize  a  presumption  of  relinquishment.  It  ia 
impossible  to  determine  by  the  law  of  nature  the  niiiuber  of 
jears  required  to  found  a  prescription :  this  depends  on  the 
Batare  of  the  property  disputed,  and  the  circmnBtances  of 
the 


^  113.  im.  What  ire  ha?e  remarked  ib  the  precedmg  section,  relates 
""iXri  tioD  ordiaaty  prescription.  There  is  another  called  immetiM* 
i>r«i»onp  because  it  is  munded  on  immemorial  possession,— that 

is,  on  a  possession,  the  origin  of  which  is  unknown,  or  so 
deeply  involved  in  ob'^ciirity,  as  to  allow  no  possibility  of  prov- 
ing wliether  the  possessor  has  really  derived  his  right  from 
the  original  propriety,  or  received  the  possession  from  another. 
This  immemorial  prescription  secures  the  possessor  s  right, 
beyond  the  power  of  recovery :  for,  it  aSbrds  a  legal  pre- 
enraption  that  he  Is  the  proprietor,  as  long  as  the  adverse  party 
fails  to  adduce  substantial  reasons  in  support  of  his  claim : 
and,  imU  ed,  whence  could  these  reasons  oe  derived,  since  the 
origin  of  the  possession  is  lost  in  the  obscurity  of  time  ¥  It 
ought  even  to  sectTro  the  possessor  against  every  pretension 
contrary  to  liis  right.  AVliat  would  be  the  case  were  it  per- 
mitted to  call  in  question  a  right  acknowledged  time  iii.iiit  nio- 
rial,  when  the  means  of  proving  it  were  destroyed  by  time  ? 
Immemorial  possession,  therefore,  la  an  irrefragable  title,  and 

[  190  ]  immemorial  prescription  admits  of  no  exception:  both  are 
founded  on  a  presumption  which  the  law  of  nature  directs  us 
to  receive  as  an  incontestable  truth. 

J 144,         In  cases  of  ordinary  prescription,  the  some  argmnent  ean- 

ciaimaiit  ;ii  not  be  used  against  a  claimant  who  alleges  just  reasons  fo. 

leging  reii^  j^jg  gilenco,  as,  the  impossibility  of  speaking,  or  a  well-founded 
moo^  fear,  kc,  because  there  is  then  no  longer  any  mom  for  a  pre- 
sumption tliat  he  has  abandoned  his  right.  It  is  not  his  fault 
if  people  have  thoiiL'ht  tliemsilves  authorized  to  form  such  a 
presumption  ;  nor  ought  he  to  suffer  in  consequence :  he  can- 
not therefore  bo  debarved  the  liberty  of  clearly  proving  his 

Sroperty.    This  method  of  defence  in  bar  of  prescription  has 
ecn  often  emi)loyed  against  princes  whose  formidable  power 
had  long  silenced  the  feeble  victims  of  their  usurpations, 
g  145.  Tr It  is  also  very  evident  that  we  cannot  plead  prescription 
prietorBuf-      opposition  to  a  proprietor  who,  being  for  the  present  un- 
AowiAg  ^"  prosecute  his  right,  c  onfines  himself  to  a  notificatioii, 

th»t  he  doc?  hy  "Tiy  token  "vvhatevor,  sutrieient  t«)  show  tlint  it  is  not  his 
notineaDto  intention  to*abandon  it.  Pr<»rc-t>  answer  tliis  purpose.  ^Vith 
ftbudoBhb  sr*v('i(  igns  it  is  usual  to  retain  the  title  ami  arms  of  a  sove- 
reighty  or  a  province,  as  an  evidence  that  they  do  not  relin- 
quisti  their  claims  to  it. 
9  US.  Pf«.  Every  proprietor  who  expressly  commits,  or  omits,  certain 
scription  acts,  which  he  cannot  commit  or  omit  without  renouncing  his 
fomdfld  on  nght,  sufficio^ly  indicates  by  such  commission  or  omission 
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that  it  is  not  his  intention  to  preserve  it,  unless,  bj  an  express  book  n. 
reserrstlon,  he  decUure  the  contraij.   We  are  undoubtedly 


authorised  to  eouBider  as  true  what  he  sufficiently  manifests  '^"^^^^^ 
on  occasions  where  he  ought  to  declare  the  truth :  conse-  "^^y^"^ 
qucntl J,  we  may  lawfully  presume  that  he  abandons  his  right;  ^ 
and,  if  he  would  afterwards  resame  it,  we  can  plead  prescript 

tion  in  bar  to  his  claim. 

After  having  shown  that  usucaption  smd  prescription  are     jr.  Usa- 
founded  in  the  law  of  nature,  it  is  easy  to  prove  that  they  caption  and 
are  equally  a  part  of  the  law  of  nations,  and  ought  to  take  ["^^^^ 
place  between  different  states.    For,  the  law  of  nations  b  but  [Jljt^een*^^ 
the  law  of  nature  applied  to  nations  in  a  manner  suitable  to  tious. 
the  parties  concerned  (Prelim.  {  6).  And  so  far  is^  the  natare 
of  the  parties  from  affording  them  an  exemption  in  the  case^ 
that  usucaption  and  prescription  are  much  more  necessary 
between  sovereign  states  than  between  individuals.  Their 
quarrels  are  of  much  greater  consequence  ;*  their  disputes  are 
usually  terminated  only  by  bloody  wars ;  and  consequently 
the  peace  and  happiness  of  mankind  much  more  powerfully 
require  that  possession  on  the  part  of  sovereigns  should  not 
be  easily  disturbed, — and  that,  if  it  haa  for  a  considerable 
length  of  time  continued  uncontested,  it  should  be  deemed 
just  and  indisputable.  Were  we  allowed  to  recur  to  antiquity 
on  every  occasion,  there  are  few  sovereigns  who  could  enjoy 
their  rights  in  security,  and  there  would  be  no  peace  to  be 
hoped  for  on  earth. 

It  must  however  be  confessed,  thnt,  between  nations,  the?n'*.  Mort 
rights  of  usncn]>tion  and  proscription  are  often  more  diflficult ^" 
in  their  applicntion,  so  far  as  they  are  founded  on  a  pj*<?sump-[r^"'^ 
tion  drawn  from  long  silence.    Isobody  is  ignorant  how  dan-  found  tb«m 
gerous  it  commonly  is  for  a  weak  state  even  to  hint  a  claim  od  a  pre- 
to  the  possessions  of  a  powei^  monaroL   In  such  a  case,  ^T]^!!^ 
therefore,  it  is  not  easy  to  deduce  from  long  silence  a  legal 
presumption  of  abandonment   To  this  we  may  add,  that,  as  [  191  ] 
the  ruler  of  the  society  has  usually  no  power  to  alienate 
what  belongs  to  the  state,  his  silence,  even  though  sufficient  to 
afford  ;»  pre'^nmption  of  abandonment  on  his  own  part,  can- 
not impair  the  national  ripht  or  tliat  of  his  successors.  The 
question  then  will  be,  whether  the  nation  has  neglected  to 
supply  the  omission  caused  by  the  silence  of  her  ruler,  or  has 
participated  in  it  by  a  tacit  approbation. 

But  there  are  o&er  prindples  that  establish  the  use  and  f  140.  Otftif 

force  of  prescription  between  nations.   The  tran(|uillity  of  prbuipies 

the  people,  the  safety  of  states,  the  happiness  of  the  human 

race,  do  not  allow  that  the  possessions,  empire,  and  other  ^^^"^ 

rights  of  nations  should  remain  uncertain,  subject  to  dispute, 

and  ever  ready  to  occasion  liloody  wars.    Between  nations, 

therefore,  it  becomes  necessary  to  admit  prescription  founded 

on  length  of  time  as  a  valid  and  incontestable  title.    If  any 

nation  has  kept  silence  through  fear,  and  as  it  were  through 
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BOOK  n.  necessity,  the  loss  of  her  right  is  a  misfortune  Trhich  she  ought 
CH4P.  XI.  patiently  to  bear,  since  she  ooold  not  avoid  it:  and  why  sboidd 
she  not  submit  to  this  as  well  as  to  have  her  towns  and  pro- 
vinces taken  from  her  by  an  nnjnst  conqueror,  and  to  be 
forced  to  cede  them  to  him  by  treaty  ?  It  is,  however,  only 
in  ca5?cs  of  long-continued,  undisputed,  rfnd  uninterrupted 
possession,  that  prescription  is  established  on  these  grounds, 
because  it  is  necessary  that  affairs  should  some  time  vv  other 
be  brought  to  a  conclusion,  and  settled  on  a  firm  and  buliil 
foundation.  But  the  case  in  diflV'i  cnt  "v\  iih  a  possession  of 
only  a  few  gears'  continuance,  during  which  the  party  whose 
rights  are  invaded  may  from  prudential  reasons  find  it  expe- 
dient to  keep  silence,  without  at  the  same  time  affordmg 
room  to  accuse  him  of  suffering  things  to  become  uncertain, 
and  of  renewing  quarrels  without  end. 

As  to  immemorial  prescription,  what  we  have  said  respect- 
ing it  (§  14n)  is  sufficient  to  convince  every  one  that  it  ought 
necessarily  to  take  phice  between  nations. 
1 150.  Ef-  Usucaptiuii  and  prescription  being  so  necessary  to  the  tran- 
ftote  of  (he  nuillity  and  happiness  of  human  society,  it  is  justly  presumed 
int°of'nlL  *  nations  have  consented  to  admit  the  lawful  and  rea- 
tionil  on  thia  usc  of  them,  with  a  view  to  the  general  advantage, 

ia»eot     and  even  to  the  private  interest  of  each  indindual  nation. 

Prescription  of  many  years'  standing,  as  well  as  usQCap- 
tion,  is,  then,  established  by  the  voluntary  law  of  nations 
(Prelim.  ^  21). 

Nay,  more,  as  by  vii"tue  of  that  law  nations  are,  in  all 
doubtful  cases,  supposed  to  stand  on  a  footing  of  e<pial  right 
in  treating  with  each  other  ^ibid.),  prescription,  when  founded 
on  long  undisputed  possession,  ought  to  have  its  full  effect 
between  nations,  without  admitting  any  allegation  of  the  pos- 
[  192  ]  session  being  unjust,  unless  the  evidence  to  prove  it  be  very 
clear  and  convincing  indeed.  For,  without  such  evidence, 
every  nation  is  to  be  considered  as  a  bona  fide  possessor. 
Such  is  the  right  that  a  sovereign  state  ought  to  allow  to 
other  states;  but  to  hersrlf  slie  should  only  allow  the  use  of 
the  internal  and  necessni  v  right  (Prelim.  §  28).  It  is  the 
bona  fide  possessor  alone  whose  prescription  will  stand  the 
test  of  conscience, 
g  151.  Law  Since  prescription  is  subject  to  so  many  diflSculties,  ii  would 
of  umtiM  \^  Ycry  proper  that  adjoimng  nations  ^ould  by  treaty  adopt 
"*^some  rule  on  this  subject,  narticularly  with  respect  to  the 
number  of  years  required  to  found  a  lawful  prescription,  since 
this  latter  point  cannot  in  general  be  determined  by  the  law 
of  nature  alone*  If,  in  default  of  treaties,  custom  has  de- 
termined any  thing  in  this  matter,  the  nations  between  whom 
this  custom  is  in  force,  ought  to  coxiform  to  it  (Prelim.  §  26). 
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CHAP.  xn. 


OF  TREATIES  OF  ALLIANCE,  AND  OTHER  F17BLI0  TREA- 
TIES. (124) 

THE  subject  of  treiities  is  undoubtedly  one  of  the  moBt  12D- }  152. 
portant  that  the  mutual  relations  and  affairs  of  nations  can 
present  us  with.  Having  but  too  much  reason  to  be  con-  ^^-^^^ 
vinced  of  the  Httlc  dependence  that  is  to  be  placed  on  the 
natural  obligations  of  bodies  politic,  and  on  the  reciprocal 
duties  imposed  upon  them  liy  humanity, — tho  most  prudent 
nations  endeavour  to  procure  by  troiities  those  succours  and 
advantages  which  the  law  of  nature  would  insure  to  them,  if 
it  were  not  rendered  ineflfectual  bj  the  pernicious  counsels  of 
a  false  policy. 

A  treaty,  in  Latin  fcedtu^  is  a  compact  made  with  a  view 
to  the  public  welfare  by  the  superior  power,  either  for  per- 
petuity, or  for  a  considerable  time. 

The  compacts  which  have  temporary  matters  for  their  ob-|  us.  Pko- 
ject  are  called  a;j)  (>cments,  conventions,  and  pactions.  They  t>  '"^ 
are  accomplished  by  one  single  act,  and  not  by  repeated  acts.  °*®°^» 
Thefo  compacts  arc  perfected  in  their  execution  once  for  all : 
treaties  receive  a  successive  execution  whose  duration  equals 
that  of  the  treaty. 

l*ul)lic  treaties  can  only  be  made  by  the  superior  powers,  g  154.  By 
by  sovereigns,  who  contract  in  the  name  of  the  state.    Thus,  ^^uim  taw- 
conventions,  made  between  sovereigns  respectiiig  their  own^^ 
private  afialrs,  and  those  between  a  sovereign  and  a  private  ^ 
person,  are  not  public  treaties. 

The  soyereign  who  possesses  the  full  and  absolute  authority 
hafl,  doubtless,  a  right  to  treat  in  the  name  of  the  state  he 
represents ;  and  his  engagements  are  binding  on  the  whole 
nation.  Hut  all  rulers  of  states  have  not  a  power  to  make 
public  treaties  by  their  own  authority  alone  :  some  are  ohliaed 
to  take  tlie  advice  of  a  senate,  or  of  the  representatives  of  the  [  198  3 
nation.  It  id  from  the  fundamental  laws  of  each  state  that 
we  must  learn  where  resides  the  authoritv  that  is  capable  of 
contracting  with  validity  in  the  name  of  the  state. 

Notwithstanding  our  assertion  above^  that  public  treaties 
are  made  only  by  the  superior  powers,  treaties  of  that  nature 
may  nevertheless  be  entered  into  by  princes  or  communities, 
who  have  a  right  to  contract  them,  either  by  the  concession 
of  the  sovereign,  or  by  the  fundamental  laws  of  the  state,  by 
particular  reservations,  or  by  custom.    Thus,  the  princes  and 

(124)  See  in  geoeral,  oa  to  the  Uw  47;  tadf  M  to  oommercial  treaties  in 
of  aatioot  rMpeeting  trMOiMi,  pott,  psrti«tt1ar»  SS,  and  616  to  680;  And 

Book  ly.  Chap.  II.  ^c,  page  432  to   each  separate  tmtjf  2  CUHij*»  Com. 
1  Chittj's  Commereial  Lkh,  3d  to  Law,  p.  183. 
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BOOK  n.  free  cities  of  Gcfrmany,  thougli  dependent  on  the  emperor 
and  the  ompire,  have  the  right  of  fonning  alliancee  with  forei^ 
powers*  xhe  constitations  of  the  empire  give  them,  in  tms 
as  in  many  other  respects,  the  rights  of  sorereignfy.  Some 

cities  of  Switzerland,  though  subject  to  a  prince,  have  made 
alliances  with  tlie  cantons :  tlie  permij^sion  or  toleration  of 
the  povereign  has  given  birth  to  such  treaties,  and  long  custom 
has  established  the  right  to  contract  them. 
1 155.  "Wl»»-    As  a  state  that  has  put  herself  under  the  protection  of  an- 
StdOT       Other,  has  not  on  that  accoont  forfeited  her  character  of  sove- 
tMsuv^n^may  I'^^^g^tj  (Book  1.  §  192),  sho  maj  make  trealies  and  contract 
nate  tna-  alluuioes,  \mles8  she  has,  in  the  treatjr  of  protection,  eiqjresslj 
ti«i>        renounced  that  right.   Bnt  she  continues  for  ever  after  bonnd 
by  this  treaty  of  protection,  so  that  she  cannot  enter  into  any 
engagements  contrary  to  it, — that  is  to  say,  engagements 
which  violate  the  express  condition'^!  nf  the  protection,  or  that 
are  in  their  own  nature  repugnant  to  every  treaty  of  protec- 
tion.   Thus,  the  protected  state  cannot  promise  assistance  to 
the  enemies  of  her  protector,  nor  grant  them  a  passage. 
i  156.  Trw.    Sovereigns  treat  with  each  other  throu^  the  mraiiim  of 
ties  COD-    agents  or  proxies  who  are  invested  with  simcient  powers  for 
^roxll  <fr.       purpose,  and  are  commonly  called  plenipotentiaries.  To 
piTi^potMk^  their  office  we  may  apply  all  the  rules  of  natural  law  which 
tMri«f,      respect  things  done  by  commission.    The  rights  of  the  proxy 
arc  determined  by  the  instructions  that  are  given  him :  he 
must  not  deviate  from  them ;  but  cvcrv  promise  \^■hich  he 
makes  in  the  terms  of  his  commission,  and  within  the  extent 
of  his  powers,  is  binding  on  his  constituent. 

At  present,  in  order  to  avoid  all  danger  and  difficulty, 
princes  reserve  to  themselves  the  power  of  ratifying  what  has 
been  conclnded  upon  in  their  name  by  their  ministers.  The 
plenipotentiary  commission  is  bat  a  procuration  am  Ubera. 
If  this  commission  were  to  have  its  fml  effect,  they  cotdd  not 
be  too  circumspect  in  giving  it.  But,  as  princes  cannot  other- 
wise than  by  force  of  arms  be  compelled  to  fulfil  their  engage- 
ments, it  is  customary  to  place  no  dependence  on  tla  ir  treaties, 
till  they  have  agreed  to  and  ratified  them.  ThiLS,  as  every 
agreement  made  by  the  minister  remains  invalid  till  sanctioned 
by  the  prince's  ratification,  there  is  less  danger  in  vesting  liim 
with  oimmited  powers.  But,  before  a  prince  can  honourably 
.  [  194  ]  refose  to  ratify  a  compact  made  in  virtue  of  such  plenipoten- 
tiary commission,  he  should  be  able  to  allege  strong  and  suH- 
1  stantial  reasons,  and,  in  particular^  to  prove  that  his  minister 

has  deviated  from  his  instructions* 
§  157.  Va-  A  treaty  is  valid  if  there  be  no  defect  in  the  manner  in 
lidityof  which  it  has  been  concluded:  rmd  for  thia  purpose  nothing 
treaties.  more  Can  l)e  required  than  a  suihcient  power  in  the  contract- 
ing parties,  and  their  mutual  consent  sufficiently  declared. 
{ 168.  In-  An  injury  cannot,  then,  render  a,  treaty  invalid.  He  who 
J«7  ^    enters  into  engagements  ought  carefully  to  weigh  every  thing 
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before  lie  concludes  thorn;  he  may  do  what  he  pleases  with   book  ki. 
his  own  property,  forego  his  rights,  arid  renoiuicc  hia  advau-  ouaf*  xn. 
ta^es,  as  he  tlunlEfi  proper ;  the  acceptor  is  not  obliged  to  in-  not  reuUer 
qmre  into  hk  motiTee,  and  to  estimate  their  doe  weight.  If  we  ^raU. 
might  recede  from  a  treaty  beoMue  we  foimd  onraelvei  iiyared 
hy  it,  there  would  he  no  etahili^  in  the  contracts  of  nationg. 
uivil  laws  may  set  hounds  to  injury,  and  detennine  what  de> 
grec  of  it  shall  he  capable  of  invalidating  a  contract.  But  sove- 
reigns are  subject  to  no  superior  judge.  How  shall  they  be  able 
to  prove  the  injury  to  each  other's  satisfacti(  n  t    Who  shall 
determine  the  degree  of  it  sufficient  to  iii\alidate  a  treaty? 
The  peace  and  happineijs  of  nationa  maiiirestly  re<iuire  ihat 
thsir  treaties  should  not  depend  on  so  \  d^ue  and  dangerous  a 
plea  of  invalidity* 

A  sovereign  nevertheless  is  in  ooiiseienoe  hoimd  to  pay  a$i69.  Duty 
regard  to  equity,  and  to  observe  it  as  much  as  possible  in  all  <><'n»tioiis  in 
his  treaties.    And,  if  it  happens  that  a  treaty  whifih  he  |ias^"*P^ 
concluded  with  upright  intentions,  and  without  perceiving  any 
unfairness  in  it,  should  eventually  prove  disadvantageous  to 
an  ally,  nothing  can  be  more  honoui*able,  more  praiseworthy, 
more  conformable  to  the  reciprocal  duties  of  nations,  than  to 
relax  the  terms  of  such  Lieaty  as  iar  as  he  can  do  it  consiat- 
ently  with  his  duty  to  himself,  and  without  exposing  himself 
to  danger,  or  inourrin|(  a  considerahle  loss. 

Though  a  simple  ix\)ury,  or  some  disadvantage  in  a  treaty,  $  I60.  Nnl^ 
be  not  sufficient  to  invalidate  it,  the  case  is  not  the  same  with  %  odrva- 
those  ineonvcniencea  that  would  lead  to  the  ruin  of  the  nation«  jj^JJ^Jj? 
Since,  in  the  formation  of  every  treaty,  the  contracting  parties  cioustoSw 
must  be  vested  with  eufficient  powers  for  the  purpose,  a  treaty  state, 
pernicious  to  the  state  is  null,  and  not  at  all  obligatory,  as  no  [|  195.  J 
conductor  of  a  nation  has  the  power  to  enter  into  engage- 
ments to  do  such  things  ua  arc  capable  of  destroying  thu  bluLc, 
for  whose  safety  the  government  is  intrusted  to  him*  The 
nation  itself^  heing  necessarily  obliged  to  perfom  everv  thing 
required  for  its  preservation  and  safety  (Book  L  |  lo,  &c.), 
cannot  enter  into  engagements  contrary  to  its  indispensable 
ohligations.    In  the  year  1506,  the  states^general  of  the 
kingdom  of  Ff  ance,  assembled  at  Tours,  engaged  Louis  XII. 
to  break  the  treaty  ho  had  concluded  with  the  emperor  Maxi- 
milian and  the  ai'chdukc  Phili]),  his  son,  because  that  treaty 
was  pernicious  to  the  kingdom.     They  also  decided  that 
neither  the  treaty,  nor  the  oath  tiiaL  had  accumpanied  it, 
conld  be  hinding  on  the  king,  who  had  no  ri^ht  to  aliemite 
'  the  property  of  the  crown.*   We  have  treated  of  this  latter 
aonrce  of  invalidity  in  the  twenty-first  chapter  of  Book  L 

For  the  same  reason-^the  want  of  si^eient  powers— *«§  i6i.  Nvl- 
treaty  concluded  for  an  unjust  or  dishonest  purpose  is  abso-%  oftrea- 
lately  null  and  void, — ^nobody  having  a  right  to  engage  to  do  ^^^^^n 

*  8ee  the  j'>«och  hutorians. 
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i:<>oK  H.  things  contrary  to  the  law  of  nature.  Thus,  an  offensive 
(  HAH.  XII.  alliance,  made  for  the  purpose  of  plunderin;^  a  nation  from 
f.r  dishonest  whom  no  injur  J  has  been  received,  rn^j  or  rather  ought  to  be 
puriKiBc.  broken. 

S  i0S.Wli^  It  is  asked,  whether  it  be  allowable  to  contract  an  alliance 
Act  m  alll-  ||  j|  nation  that  does  not  profess  the  true  religion,  and 
comrrctcd  whether  treaties  made  with  the  enemies  of  the  faith  are  valid, 
with  thoM  Grotius  has  treated  this  subject  at  large    and  the  discnssioo 

who  do  not  might  have  been  necessary  at  a  time  when  party-rage  still 
profc«8  the  obscured  those  principles  which  it  had  long  caused  to  be  for- 
^^iT  '  gotten  ;  but  we  may  venture  to  believe  that  it  would  be  super- 
fluous in  the  present  age.  The  law  of  nature  alone  regulates 
the  treaties  of  nations :  the  clifi'erence  of  religion  is  a  thing 
absolutely  foreign  to  them.  Different  people  treat  with  each 
other  in  quality  of  men,  and  not  under  the  character  of  Chris- 
tians, or  of  Mohammedans.  Their  common  safety  requires  that 
they  should  be  capable  of  treating  with  each  other,  and  of 
treating  with  security.  Any  religion  that  should  in  this  ca?e 
clash  with  the  law  of  nature,  would,  on  the  very  face  of  it, 
wear  the  stamp  of  reprobation,  and  could  not  pretend  to  derive 
its  origin  from  the  great  Author  of  nature,  who  is  ever  steady, 
ever  consistent  with  himself.  But,  if  the  maxims  of  a  religion 
tend  to  establish  it  by  violence,  and  to  oppref^s  all  those  who 
will  not  embrace  it,  the  law  of  nature  forbids  us  to  favour 
that  religion,  or  to  contract  any  unnecessary  alliances  with 
[  196  ]  its  inhuman  followers,  and  the  common  sa&ty  of  mankind 
invites  them  rather  to  enter  into  an  alliance  against  such  a 
people, — ^to  repress  such  outrageous  fanatics,  who  disturb  the 
public  repose  and  threaten  all  nations. 
§  163.  ObU-    It  is  a  settled  point  in  natural  law,  that  he  who  has  made 

a  promise  to  any  one  has  conferred  upon  him  a  real  right 
JJJJJJJJ]/  require  the  thing  jiromised, — and,  consequently,  tliat  the 
breach  of  a  perfect  promise  is  a  violation  of  anoiiicr  jit-rson's 
right,  and  as  evidently  an  act  of  injustice  as  it  would  be  to 
rob  a  man  of  his  property.  The  tranquillity,  the  happiness, 
the  securitjy  of  the  human  race,  wholly  depend  on  justice, — 
on  the  obligation  of  paying  a  regard  to  the  rights  of  others. 
The  respect  which  others  pay  to  our  rights  of  domain  and 
property  constitutes  the  security  of  our  actual  possessions; 
the  faith  of  promises  is  our  security  for  things  that  cannot 
be  delivered  or  executed  upon  the  spot.  There  would  no 
longer  be  any  security,  no  longer  any  tuuimerce  bi'tw^'tn 
mankind,  if  they  did  nut  think  themselves  obliged  tu  krtp 
faith  with  each  other,  and  to  perform  their  promises.  Thii 
obligation  is,  then,  as  necessary  as  it  is  natural  and  indubita- 
ble, between  nations  that  live  together  in  a  state  of  nature, 
and  acknowledge  no  superior  upon  earth,  to  maintain  order 
and  peace  in  their  society.   Kations^  therefore,  and  their  coo- 

*  D«  Jure  B«Ui  et  Fad»t  lib.  ii.  cap,  it.  $  8,  el  ttq. 
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ductors,  ought  inviolably  to  observe  their  promises  antl  their  book  u. 
treaties.  This  great  truth,  though  too  often  neglected  in  .2?f!*L5!?i 
practice,  is  generally  acknowledged  by  all  nations  :*  the  re- 
proach of  perfidy  is  esteemed  by  sovereigns  a  most  atrocious 
ai&ont ;  yet  lie  who  does  not  obeerye  a  treaty  is  certainly 
perfidious,  since  he  yiolates  his  faith.  On  the  contrary,  no* 
thing  adds  so  great  a  glory  to  a  prince,  and  to  the  nation  he 
£07eni8y  as  the  repntation  of  an  inviolable  fidelity  in  the  per- 
K)rTnance  of  promises.  "By  such  honourable  conduct,  as  much 
or  even  more  than  by  her  valour,  the  Swiss  nation  has  ren- 
dered herself  respectable  throughout  Europe,  and  is  de- 
servedly courted  by  the  greatest  monarcha  who  intrust  their 
personal  safety  to  a  body-guard  of  her  citizens.  The  parlia- 
ment of  England  has  more  than  onoe  thanked  the  king  for 
his  fideliQr  and  zeal  in  snceonring  the  allies  of  his  crown. 
This  national  magnanimity  is  the  source  of  immortal  glory ; 
it  presents  a  firm  basis  on  which  nations  may  build  their  con- 
fidence ;  and  thus  it  becomes  an  unfailing  source  of  power 
and  splendour.  * 

As  the  engagements  of  a  treaty  impose  on  the  one  hand  a§i6i.  T)]f 
perfect  obligation,  they  produce  on  the  other  a  perfect  right,  violation  of 
The  breach  of  a  treaty  is  therefore  a  violation  of  the  perlect '  *^®**y 
right  of  the  party  with  whom  we  have  contracted ;  and  this  J^j^^**  "** 
is  an  aot  of  injustice  against  him.  jwooe. 

A  sovereign  already  bound  by  a  treaty  cannot  enter  into  §  i65.  Tnui. 
others  contrar^r  to  the  first.    The  things  respecting  which  ties  cannot 
he  has  entered  into  engagements  are  no  longer  at  his  Ssposal.  ^ 
If  it  happens  that  a  posterior  treaty  be  found,  in  any  parti- ^^^||^. 
rnlar  point,  to  clash  with  one  of  more  ancient  date,  the  new  ^^sjatjn^ 
ti  eaty  is  null  and  void  with  respect  to  that  point,  inasmuch  as 
it  tends  to  dispose  of  a  thing  that  is  no  longer  in  the  power  of 
him  who  appears  to  dispose  of  it.    (We  are  here  to  be  under- 
stood as  speaking  of  treaties  made  with  different  powers.) 
If  the  prior  treaty  is  kept  secret,  it  would  be  an  act  of  con- 
summate perfidy  to  conclude  a  contrary  one,  which  may  be 
rendered  void  whenever  occasion  serres.   Nay,  even  to  enter 
into  engagements,  which,  from  the  eyentual  turn  of  affairs, 
may  chance  at  a  future  day  to  militate  against  the  secret 
treaty,  and  from  that  very  circumstance  to  prove  ineffectual 
and  nugatory,  is  by  no  monns  justifiable,  unless  wo  have  the 
ability  to  in  sko  ample  compensation  to  our  new  ally:  other- 
wise it  would  be  practising  a  deception  on  him,  to  promise  him 
a  thing  without  informing  him  that  cases  may  possibly  occur 
which  will  not  allow  us  to  substantiate  our  promise.   The  ally 
thus  deceiyed  is  undoubtedly  at  liberty  to  renounce  the  treaty: 
but,  if  he  chooses  rather  to  adhere  to  it,  it  will  hold  ^ood  with  [  197  ] 
respect  to  all  the  articles  that  do  not  clash  with  the  pnor  treaty. 

•  Mohnmmcl  wrtTnuIy  recommend-    trcftties. — Ocklcj's  BBstOiy  of  tiw  8»» 
ed  to  hia  (iisciples  the  obeerraoce  of   racens,  toL  L 
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nonif  TT.       Th^^f^  i''  nothing  to  prevent  n  ?r>vcrcign  from  entering  into 
ruAi'.  XII.  enfragcmeiiTs  of  the  same  nature  with  two  or  more  nati'^ns,  if 
§166.  How  ho  be  able  to  fulfil  those  several  enganrements  to  hia  different; 
treatiet  may  allies  at  the  same  time.    For  instance,  a  commercial  treaty 
^  with  one  nation  does  not  deprive  ns  of  the  liberty  of  aftenrsrds 

tmtio^  with  coittraeting  Bimilar  engagements  irith  other  states,  unless  we 
the  me    have,  in  the  former  treaty,  bonnd  onrselves  by  a  promise  sot 
WW,        to  grant  the  same  adrantages  to  any  other  nation.    We  may 
in  the  same  manner  promise  to  assist  two  different  allies  witii 
troop?,  if  "wc  are  able  to  furnish  them,  or  if  there  is  no  pro- 
bability that  both  will  have  occasion  for  thera  at  the  same  time. 
$167.  The      If  nevertheless  the  contrary  haj  pons,  the  more  ancient 
mocewH     ally  is  entitled  to  a  preference:  for,  tlie  engagement  wa.«  pure 
enUtl^' to  a       absolute  with  respect  to  him ;  whereas  we  could  not  con- 
prefarence.  tract  wIth  the  mofd  reoent  ally,  without  a  reservation  of  the 
rights  of  the  former.   Snch  reservation  is  fbnnded  in  jnstioe^ 
and  is  tacitly  understood,  even  if  not  expressly  made. 
§168.  We     The  justice  of  the  cause  is  another  ground  of  preference 
m  no  aa-  i)etween  two  allies.    We  ought  even  to  refuse  assistanee  to 
an  Qiyiut         ^"^^  whose  emi^^e  is  unjust,  whether  he  be  at  war  with  one 
war.         of  our  allies,  or  with  another  state :  to  as-^ist  him  on  snch 
occasion,  would  in  the  event  be  the  same  thing  as  if  we  had 
contracted  an  alliance  for  an  unjust  purpose ;  which  w  are 
not  allowed  to  do  (§  IGl).    No  one  can  be  validly  engaged 
to  support  injustice. 
§169.  Gc-     Grotins  divides  treaties  into  two  genersl  classes, — ^first, 
I'lun  If  trca-  tuffi  merely  on  things  to  wkkik  the  partUt  were 

tiw!*'  ^^^'^tlready  hound  by  the  law  of  no^ne, — secondly,  those  hy 
which  they  enter  into  further  (nfjagemrnts.*    By  the  former 
1.  Tho«e    we  acouire  a  perfect  right  to  thin::'?  to  which  we  before  had 
tothin    al  ^"^^       imperfect  right,  so  that  we  may  thenceforward  de- 
nadj  due    niand  as  our  due  what  before  we  could  only  request  as  an 
by  the  law  office  of  liumanity.    Such  treaties  became  very  necessary  be- 
of  naton.   tween  the  nations  of  anti(juity,  who,  as  we  have  already  ob- 
served, did  not  think  themselves  bound  to  any  duty  towards 
people  who  were  not  in  the  number  of  their  allies.  They 
are  useful  ev6n  between  the  most  polished  nations,  in  order 
the  better  to  secure  the  succours  they  may  expect, — ^to  deter- 
mine the  measure  and  degree  of  those  snccoors,  and  to  show 
on  what  they  have  to  depend, — to  regulate  what  cannot  in 
general  be  determined  by  the  law  of  nature, — and  thus  to 
obviate  all  difficulties,  by  providing  against  the  various  inter- 
pretations of  that  law.    Finally,  as  no  nation  possesses  inex- 
haiistiblc  means  of  assistance,  it  id  prudent  to  secure  to  our- 
selves a  peculiar  right  to  that  assistance  which  cannot  be 
granted  to  all  the  world. 

To  this  first  class  belong  all  simple  treaties  of  peace  and 
friendship,  when  the  engagements  which  we  thereby  contract 

•  DeJiiraB«Ui0tP«d«,lib.ik  ctp^xv.  $6 
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'make  no  addition  to  those  duties  that  men  owe  to  each  other  book  il 

bretki  en  and  us  members  of  the  human  society ;  such  are 

40  treaties  that  permit  commerce,  passage,  &o. 

If  t]ie  aaaktanoe  and  offioei  tlist  are  due  hj  virtw  of  tnch  §  no.  Coi 
a  treaty  should  on  any  oceasion  prove  incompatible  with  the  luion  of 
duties  a  nation  owes  to  herself,  or  with  what  the  soTereign  ^^'''^  ^ 
owes  to  his  own  nation,  the  case  is  tacitly  and  neoessaruy  J^^'^^^^ 
excepted  in  the  treaty.    For,  neither  the  nation  nor  the  owe  to  oui^ 
•sovereign  could  enter  into  an  engagement  to  neglect  the  care  «elv««. 
of  their  own  safety,  or  the  safety  of  the  state,  in  order  to 
contribate  to  that  of  their  ally.    If  the  sovereign,  in  order 
to  preserve  his  own  nation,  has  occasion  for  the  things  he 
has  promised  in  the  treaty,— if,  for  instance,  he  has  engaged 
to  fiuntisb  com,  and  in  a  tiioe  of  dearth  he  haa  searoel^  sof- 
fioient  for  the  snhsiBtence  of  his  sobjeets,  he  ought  without 
hesitadon  to  giye  a  preference  to  his  own  nation ;  for,  it  is 
only  so  &r  as  he  has  it  in  his  power  to  giro  assistance  to  a 
foreign  nation,  that  he  naturally  owes  such  assistance ;  and 
it  was  upon  that  footing  alone  that  he  could  promise  it  in  a 
treaty.    Now,  it  is  not  in  his  power  to  deprive  his  own  nation 
of  the  mtaiis  of  subsistence  in  order  to  assist  another  nation 
at  their  expense.    Necessity  here  forms  an  exception,  and  he 
does  not  violate  the  treaty,  because  he  cannot  fulfil  it. 

The  treaties  by  which  we  simply  agree  not  to  do  any  eyil  S  Tm- 
to  an  ally,  to  ahstun,  with  respect  to  him,  from  all  hanD,(S«»>n"tuch 
offence,  and  ii\jury,  are  not  necessary,  and  produce  no  new     ^  '[^ 
riglit,  >^ince  every  individual  already  possesses  a  perfect  natn-^^"^." 
ral  right  to  be  exempt  from  harm,  injury,  and  real  offence,  juij. 
Such  treaties,  however,  becnme  very  useful,  and  accidentally 
necessary,  among  those  barbarous  nations  who  think  they 
have  a  right  to  act  as  they  please  towards  foreigners.  They 
are  not  wholly  useless  with  nations  less  savage,  who,  without 
so  far  divesting  themselves  of  humanity,  entertain  a  much 
less  powerful  sense  of  a  natural  obligation,  than  of  one  which 
they  have  themselyee  contracted  by  solemn  engagements: 
and  would  to  God  tliat  this  manner  of  thinking  were  entirely 
confined  to  barbarians !    We  see  too  frequent^  effects  of  it 
among  those  who  boast  of  a  perfection  much  superior  to  fhe 
law  of  nature.    But  the  imputation  of  perfidy  is  prejudicial 
to  the  rulers  of  nations,  and  thus  becomes  formidable  even  to 
those  who  ai*e  little  solicitous  to  merit  the  appellation  of  vir- 
tuous men,  and  who  feel  no  scruple  in  silencing  the  re- 
proaches of  conscience. 

Treaties  by  which  we  contract  engagements  that  were  not  §m.  iw 
imposed  on  us  by  the  law  of  nature,  are  either  equal  or  vn-  ! 

equal,  ccrnmg 

Equal  treades  are  those  in  which  the  contracting  parties 

promise  the  same  things,  or  things  that  are  equivalent,  or,  tumlly  due. 
finally,  things  that  are  c((ultably  proportioned,  so  that  the 
condition  of  the  parties  is  equal    Such  is,  for  example,  a 
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BOOK  II.  defensive  alliance,  in  which  the  parties  reciprocally  stipulate 
CHAP.  XII.  for  the  same  succours.  Such  is  an  offensive  alliance,  in 
£  199  3  which  it  i^  agreed  that  each  of  the  allies  shall  i'luimjh  the 
nzD6  nnmber  of  vessels,  the  same  niunber  of  troops,  of 
cavalry  and  infantry,  or  an  eqnivalont  in  vmsoIb,  in  troope, 
in  artillery,  or  in  money.  Such  is  also  a  league  in  whidi 
the  quota  of  each  of  the  allies  is  regulated  in  proportion  to 
the  interest  he  takes  or  may  have  in  the  design  of  the  leagae. 
Thus,  the  emperor  and  the  kin^  of  England,  in  order  to  in- 
duce the  states-general  of  the  United  Provinces  to  accede  to 
the  treaty  of  Vienna  of  the  l(3th  of  March,  1781,  consented 
that  the  republic  should  only  promise  to  her  allies  the  ai>dist- 
uuce  of  four  thousand  foot  and  a  thousand  horse,  though  they 
engaged,  in  case  of  an  attack  upon  the  repubUc,  to  fnnush 
her,  each,  with  eight  thousand  foot  and  four  thousand  hone. 
We  are  also  to  place  in  the  class  of  equal  treaties  those  which 
stipulate  that  the  allies  shall  consider  themselves  as  emharked 
in  a  common  cause,  and  shall  act  with  all  their  strength. 
Notwithstanding  a  real  inequality  in  their  strength,  they  are 
nevertheless  willing  in  this  instnnco  to  consider  it  as  equal. 

Equal  treaties  may  be  subdivided  into  as  many  species  as 
there  are  of  diflcrent  transactions  between  sovereigns.  Tho«, 
they  treat  of  the  conditions  of  commerce,  of  their  iiiutual 
defence,  of  associations  in  war,  of  reciprocally  granting  each 
other  a  passage,  or  refusing  it  to  the  enemies  of  their  ally ; 
they  engage  not  to  build  fortresses  in  certain  places,  &c  But 
it  would  be  needless  to  enter  into  these  particulars :  generals 
are  sufficient,  and  are  easily  applied  to  particular  cases* 
§  173.  Ob-     Nations  being  no  less  obliged  than  individuals  to  pay  a 
U^^onof  regard  to  equity,  they  ought,  as  much  as  possible,  to  pre- 
|jiM«iuig  gerve  equality  in  their  treaties.    When,  therefore,  the  i)artios 
matim.  ^"^^  recij>rocully  to  ationl  each  other  equal  advantages, 

the  law  of  natme  requires  that  their  treaties  should  be  equal, 
unless  there  exist  some  particular  reason  for  deviating  from 
that  equality, — such,  for  instance,  as  mtitude  for  a  former 
benefit, — the  hope  of  gaining  the  inviolable  attachment  of  a 
nation,— some  private  motive,  which  renders  one  of  the  con- 
tracting parties  particularly  anxious  to  have  the  treaty  con- 
cluded, &c.  Nay,  viewing  the  transaction  in  its  proper  point 
of  light,  the  consideration  of  that  particular  reason  restores 
to  the  treaty  tliat  equality  wliicb  seems  to  be  destroyed  by 
the  diflerence  of  the  things  proiuised. 

I  see  those  pretended  great  politicians  smile,  who  employ 
all  their  subtilty  in  circumventing  those  with  whom  they  treat, 
and  in  so  managing  the  conditions  of  the  treaty,  that  all  the 
advantages  ehaU  aeeme  to  their  masters.  Far  from  bloshin^ 
at  a  conduct  so  contrary  to  equity,  to  rectitude  and  natural 
honesty,  they  glory  in  it,  and  think  themselves  entitled  to  the 
appellation  of  able  negotiators.  How  long  shall  wc  continue 
to  see  men  in  public  characters  take  a  pride  in  practices  that 
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would  disgrace  a  private  imlividual  ?    The  private  man,  if  he  book  u. 
is  void  of  conscience,  lauglis  also  at  tlie  rules  of  morality  and  chap«  actu 
justice  'f  but  he  laughu  in  secret:  it  would  be  dangerous  and 
prejudicial  to  Mm  to  make  a  puMie  mockery  of  them.   Men  [  200  ] 
in  power  more  openly  saerifioe  honour  and  honesty  to  present 
•dTantago :  but,  fortunately  for  mankind,  it  often  lumpens 
that  sucJi  seeming  advantage  proves  fjaital  to  them ;  andf  even 
between  sovereigns,  candour  and  rectitude  are  found  to  be 
the  safest  policy.    All  the  subtilties,  all  the  tergiversations 
of  a  famous  minister,  on  the  occasion  of  a  treaty  in  "which 
Spain  was  deeply  interested,  turned  at  length  to  his  own 
confusion,  and  to  the  detriment  of  his  master;  while  Eng- 
land, by  her  sood  faith  and  generosity  to  her  allies,  gained 
immense  orecut,  and  rose  to  the  highest  pitch  of  influence 
and  reepectability. 

When  people  speak  of  equal  treaties,  they  have  commonly  5 174.  j^f. 
in  their  minds  a  double  idea  of  equality,  viz.  equality  in  the  A  rence  be- 
engagements,  and  equality  in  the  dignity  of  the  contracting 
parties.    It  becomes  therefore  necessary  to  remove  all  anibi-^^*'^"' 
guity ;  ami  for  that  purpose,  we  may  make  a  distinction  be-anegg, 
tween  etjual  treatua  and  equal  alliances.    Efjual  Ir*  liies  are 
those  in  which  there  is  an  equality  in  the  jiruuiises  made,  as 
we  have  above  explained (§  172);  and  equal  alliances,  those 
in  which  equal  treats  with  equal,  making  no  difference  in  the 
dignity  of  the  contracting  parties,  or,  at  least,  admitting  no  too 
glaring  superiority,  but  merely  a  pre-eminence  of  honour  and 
rank.    Thus  kings  treat  with  the  emperor  on  a  footing  of 
equality,  though  they  do  not  hesitate  to  allow  him  precedency ; 
thus  great  republics  treat  with  kings  on  the  same  footing, 
notwithstanding  the  pre-eminence  which  the  former  now-a- 
days  yiehl  to  the  latter.    Thus  ail  true  sovereigns  ought  to 
treat  >siih  the  most  powerful  monarch,  since  they  arc  as  really 
sovereigns,  and  as  independent  as  himself.    (See  §  37  of  this 
Book.) 

Umqual  treoHei  are  those  in  which  the  allies  do  not  reci-$  ns.  un 
procally  promise  to  each  other  the  same  things,  or  things  equal  trca- 
equivalent ;  and  an  alliance  is  une^tud  when  it  makes  a  differ- 
ence  in  the  dignity  of  the  contracting  parties.  It  is  true,  that  ^J^*^' 
most  commonly  an  unerpial  treaty  will  be  at  the  same  time  an 
unequal  alliance  ;  as  great  potentates  are  Hclfloni  accustomed 
to  give  or  to  promise  more  than  is  given  or  jjrouused  to  them, 
unless  such  concessions  be  fully  compensated  in  the  article  of 
honour  and  glory ;  and,  on  the  other  hand,  a  weak  state  does 
not  submit  to  burdensome  conditions  without  being  obliged 
also  to  acknowledge  the  superiority  of  her  ally. 

Those  unequal  treaties  that  are  at  tlie  same  time  u^etjual 
alliances,  are  divided  into  two  classes, — the  first  consisting  of 
those  where  the  inequality  prevails  on  the  side  of  the  jnore  con- 
siderable power, — the  second  comprehending  treaties  where 
t}i6  inequality  is  on  tiie  side  0/  t/ie  ii^'erior  j^ower. 
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•ooK  TT  Treaties  of  tho  former  class,  witliout  attributing  to  the  more 
CPAP.  XI 1.  pr^verfnl  of  t)io  contrjintinrr  parties  any  rii^bt  over  the  weaker, 
Biiuply  allow  liim  a  supei  ionty  of  honours  mn\  respect.  We 
have  treated  of  this  in  Book  I.  §  5.  Frequently  a  great  mo- 
narch, wishing  to  engage  a  weaker  state  m  his  intenMti  offen 
r  201  ]  her  ad?anta|^oiifl  oomutions, — nromises  her  gratmtoiB  tm^ 
eonra,  or  greater  than  he  stipfalateB  fer  himself:  hut  at  the 
same  time  ne  claims  a  superiority  of  dignitj,  and  requires  r»> 
spect  from  his  ally.  It  is  this  last  particular  whieh  renders 
the  alliance  vvf^K^y  f :  nnd  to  this  circumstance  we  must  atten- 
tively advert;  for,  with  allinnce^^  nf  this  nature  we  arc  not  to 
confouTid  those  in  which  the  parties  treat  on  a  footing  of  equal- 
ity, tliough  the  more  powerful  of  the  allies,  for  particular 
reasons,  gives  more  than  ho  receives,  promises  his  assistance 
gratis,  without  requiring  gratuitous  assistapoe  in  hm  turn,  or 
promises  more  ooDsiderahle  suoeours,  or  ihraik  the  aasSstaiioe 
of  all  his  forees :— ^ere  the  allianoe  is  equals  but  the  treaty 
is  unequal,  unless  indeed  we  may  be  allowed  to  say,  that,  as 
the  party  who  makes  the  greater  conoessions  has  a  greater 
interest  in  conclu<linf:  the  treaty,  tliis  consideration  restores 
the  equality.  Thus,  at  a  time  when  France  found  herself  em- 
barrassed in  a  momentous  war  with  the  house  of  Austria, 
and  the  cardinal  de  liichelieu  wished  to  humble  that  formi- 
dable power,  he,  like  an  able  minister,  concluded  a  treaty 
with  Gustavus  Adolphus,  in  which  all  the  advantage  appeared 
to  be  on  the  side  of  Sweden.  From  a  bare  eonsideration  of 
the  stipulations  of  that  treaty,  it  would  have  been  pronounoed 
an  unequal  one;  but  the  adyantagt  s  which  France  derived 
from  it,  amply  eompensated  for  that  inequality.  The  allianoe 
of  France  with  the  Swiss,  if  we  regard  the  stipulations  alone, 
is  an  unequal  treaty;  t  the  valour  of  the  Swiss  troops  has 
long  since  counterbalauccil  that  inequality ;  and  the  differ- 
ence in  the  interests  and  wants  of  the  parties  serves  still 
further  to  preserve  the  equilibrium.  1*  ruiicc,  often  involved 
in  bloody  wars,  has  reoeiyed  essential  services  from  the  Swiss : 
the  Helyetio  body,  void  of  ambition,  and  untainted  with  the 
spirit  of  eonoue«^  may  live  in  peaee  with  tiie  whole  world; 
they  ha?e  nothing  to  fear,  since  they  have  feelingly  convinced 
the  ambitious,  that  the  love  of  liberty  gives  the  nation  suffi- 
cient strength  to  defend  her  frontiers.  This  alliance  may  at 
cert -1  in  timos  have  appeared  unequal : — our  forefathers*  paid 
little  attention  to  ceremony : — but,  in  reality,  and  especially 
since  the  absolute  independence  of  the  Swiss  is  ackii  ^s  lodged 
by  the  empire  itself,  the  alliance  is  certainly  equal,  uU hough 
the  Helvetic  body  do  not  hesitate  to  yield  to  the  king  of 
IVance  all  that  pre-eminence  whieh  the  established  usage  of 
modem  Europe  attributes  to  crowned  heads^  and  espectaHy 
to  great  monarehs. 

*  The  uithav  wm  a  aathe  of  Switwriand. 
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TretttiBB  ^  wMeh  the  inequality  prevaiU  on  the  Me  (^Ae  book  it. 
wtferior  p^wer-^thaX  m  to  say,  those  which  impose  on  the  cg^-m. 
weaker  party  more  eactensiTe  obligations  or  greater  burdena^ 
or  hind  him  down  to  oppressiye  or  disagreeable  oonditions,— 
these  unequal  treaties,  I  say,  are  always  at  the  same  time 
unequal  alliances ;  for,  tlip  weaker  party  never  submits  to 
burdensome  conditions,  without  being  obliged  also  to  acknow- 
ledge the  superiority  of  his  ally.  These  conditions  are  com- 
monly imposed  by  the  conqueror,  or  dictated  by  necessity,  ^  202  J 
which  obliges  a  weak  state  to  seek  the  protection  or  acs^iot* 
aaoe  of  another  more  powerfiil ;  and  by  this  yerj  step,  the 
weaker  state  acknowleages  her  own  inferiority.  Besides, 
this  ^roed  inecmality  in  a  treaty  of  allianee  is  a  disparage- 
ment to  her,  and  lowers  her  dignity,  at  the  same  time  that  it 
exalts  that  of  her  more  powerful  ally.  Sometimes  also,  the 
weaker  state  not  being  in  a  condition  to  promise  the  same  suc- 
cours as  the  more  powerful  one,  it  becomes  necessary  that  she 
should  compensate  for  her  inability  in  tliis  point,  by  engage- 
ments which  degrade  her  below  her  ally,  and  often  even  sub- 
ject her,  in  various  respects,  to  his  will.  Of  this  kind  are  all 
those  treaties  in  wbioii  the  weaker  party  alone  engages  not 
to  make  war  without  the  consent  of  her  more  powerful  ally, — 
to  haye  the  same  friends  and  the  same  enemies  with  him,— 
to  support  and  respect  his  dignity, — ^to  hare  no  fort/reBses  la 
certnin  places, — not  to  tmde  or  raise  soldiers  in  certain  free 
countries,— to  deliver  up  her  vessels  of  war,  and  not  to  build 
others,  as  was  the  c:ise  of  the  Carthaginians  when  treating 
with  their  Roman  conquerors, — to  keep  up  only  a  certain 
number  of  troops,  6ic. 

These  vne^Mi  aUktneee  are  subdivided  into  two  kinds ; 
they  either  impair  the  sovereignty,  or  the^  do  not.  We  haye 
slightly  touched  on  this  in  Book  I.  Ch.  I.  and  XYI. 

The  soyereignty  subsists  entire  and  unimpaired  when  none 
of  its  constituent  rights  are  transferred  to  the  superior  ally, 
or  rendered,  as  to  the  exertion  of  them,  dependent  on  his 
will.  T'lit  the  sovereignty  is  impaired  when  :itiy  of  its  righta 
are  ceded  to  an  ally,  or  even  if  the  use  of  ihem  be  merely 
rendered  dependent  on  the  will  of  that  ally.  For  example, 
the  treaty  does  not  impau-  the  sovereignty,  if  the  weaiker 
State  only  promises  not  to  attack  a  certam  nation  without  the 
consent  of  her  sJIy.  By  such  an  engagement  she  neither 
divests  herself  of  her  right,  nor  subjects  the  exertion  of  it  to 
another's  wiD ;  she  only  consents  to  a  restriction  in  favour 
of  her  ally :  and  thus  she  incurs  no  greater  diminution  of 
liberty  than  is  incurred  hy  promises  of  every  kind.  Such 
reservations  are  every  day  stipulated  in  alliances  that  are 
perfectly  equal.  But,  if  either  of  the  contracting  pnrties 
engages  not  to  make  war  against  any  one  whatsoever  wuhvuit 
the  coiiocnt  or  permission  of  an  ally  who  ou  his  side  does  not 
make  the  same  promise,  the  former  conUncts  an  unequal  alii- 
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uooK  II.  ancc,  witli  diminution  of  sovcrei^^nty ;  for  he  deprive?  hiiu- 
CMAP.  au.  aelf  of  one  of  the  most  important  bl  anches  of  the  novereign 
power,  or  renders  the  exertion  of  it  <l(>peiidont  on  another's 
wilL  The  Oarthu^iians  having,  in  the  tiuatj  that  termi- 
nated the  second  ronio  war,  promised  not  to  make  war  on 
any  state  without  the  consent  of  the  Roman  people^  were 
thenceforward,  and  for  that  reason,  considered  as  dependent 
on  the  Bomans. 

i  176.  How    When  a  nation  is  forced  to  submit  to  the  will  of  a  superior 
tSiiSti^  power,  she  may  lawfully  renounce  her  former  treaties,  if  the 
nution  of    P^^^^  ^^''^^^  whom  she  is  obliged  to  enter  into  an  alliance  re- 
Bovvreipiifv  (luiies  it  of  her.    As  she  then  loses  a  part  of  her  sovereignty, 
luuy  amiui  her  ancient  treaties  fall  to  the  ground  together  with  the  power 
F**^*"*    that  had  concluded  them.    This  is  a  necessity  that  cannot  bo 
T'20d  1  ^P^^  ^      ^  ^  (nime :  and  since  she  would  have  a  right 
to  place  herself  in  a  state  of  absolute  subjection,  and  to  re- 
nounce her  own  sovereign,  if  she  found  such  measures  neces- 
sary for  her  preservation, — ^by  a  much  stronger  reason,  she 
has  a  right,  under  the  same  necessity,  to  abandon  her  allies. 
But  a  generous  people  will  exhaust  every  resource  before  they 
will  submit  to  terms  so  severe  and  so  humiliating. 
§  177.  Wo      In  {?oneral,  as  every  nation  ought  to  be  jealous  of  her  glory, 
oo^tto     tuix-tul  of  maintaining  her  dignity,  and  preserving  her  inde- 
much  as     pendence,  nothing  short  of  the  last  txti  cmity,  or  motives  the 
powtbie     most  weighty  and  substantial,  ought  ever  to  induce  a  people 
nuking  un.  to  coutract  an  unequal  alliance.   This  observation  is  particu* 
equal  ai&  lafly  meant  to  apply  to  treaties  where  the  inequality  preT^a 
on  the  side  of  the  weaker  ally,  and  still  more  particolarly  to 
those  unequal  alliances  that  degrade  the  sovereignty.  Men 
of  courage  and  spirit  will  accept  such  treaties  from  no  other 
hands  but  ihn^e  of  imperious  necessity. 
§  178.  Mu-     Notwithstanding  every  argument  which  selfish  policy  may 
taal  dndw  guggest  to  the  contrary,  we  must  either  pronounce  sovoreiirna 
with  respect  ^®  ^®  absolutely  emancipated  from  all  subjection  to  the  law 
to  una^uai  of  nature,  or  agree  that  it  is  not  lawfol  for  them,  without 
just  reasons,  to  compel  weaker  states  to  sacrifice  their  dig- 
nity, much  less  their  liberty,  by  unequal  alliances.  Nations 
owe  to  each  other  the  same  assistance,  the  same  respect,  the 
same  friendship,  as  individuals  living  in  a  state  or  nature. 
Far  from  seeking  to  humble  a  weaker  neighbour,  and  to  de- 
spoil her  of  her  most  valuable  advantages,  they  will  respect 
and  maintain  her  dignity  and  her  liberty,  if  they  are  inspired 
by  virtue  mure  ihan  by  pride — if  they  are  actuated  by  j)rin- 
ciples  of  honour  more  than  by  the  meaner  views  of  sordid 
interest — ^na^,  if  they  have  but  sufficient  discernment  to  dis- 
tinguish their  real  interests.   Notiiing  more  firmly  secures 
the  power  of  a  great  monarch  than  his  attention  and  respect 
to  ul  other  sovereigns.    The  more  cautious  he  is  to  avoid 
offending  his  weaker  brethren,  the  greater  esteem  he  testifies 
for  them,  the  more  will  they  revere  him  in  turn ;  they  feel 
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an  affection  for  a  power  whose  superiority  over  them  is  dia-  aooKu. 
plajcd  only  by  the  conferring  of  favoure:  they  ding  to  siidh  cg^p  xu. 
a  monarch  as  their  prop  and  support ;  and  he  heoomes 
the  arbiter  of  nations.  Had  his  demeanour  been  stamped 
with  arrogance,  he  would  have  been  the  object  of  their 
jealousy  and  fear,  and  might  perhaps  have  one  day  sunk 
under  their  united  efTorts. 

But,  as  the  weaker  party  ought,  in  his  necessity,  to  accept  §  I79.  in 
with  graritiide  the  assistance  of  the  more  powerful,  and  not  a'i""»<^e8 
to  refuse  him  such  honours  and  respect  as  are  flattering  to  JJ^^®"^^^^ 
the  person  who  receives  them,  withoat  degrading  him  ^J^^^on  t^ 
whom  thejr  are  r^dered;  so,  on  the  other  hand,  nothing  is  ode  of  the 
more  ooniormable  to  the  law  of  nature  than  a  generous  grant  more  pow- 
of  assistance  from  the  more  powerful  state^  unaeoompanied^ 
by  any  demand  of  a  return,  or,  at  leasts  m  an  equi?alent. 
And  in  this  instance  also,  there  exists  an  inseparable  connec-  [  204  3 
tion  between  interest  and  duty.    Sound  policy  holds  out  a 
caution  to  a  powerful  nation  not  to  suflTer  the  lesser  states  in 
her  neighbourhood  to  be  oppressed.    If  she  abandon  thvni  to 
the  ambition  of  a  conqueror,  he  will  soon  become  formidablo 
to  herself.   Accordingly,  sovereigns,  who  are  in  general  suf- 
ficiently attentive  to  £eir  own  interests^  seldom  fad  to  reduce 
this  maxim  to  practice.   Hence  those  alliances^  sometimes 
against  the  house  of  Austria,  sometimes  against  its  riral, 
according  as  the  power  of  the  one  or  the  other  preponderates. 
Hence  that  balance  of  power,  the  object  of  perpetual  nego- 
tiations and  wars. 

When  a  weak  and  poor  nation  has  occasion  for  assistance 
of  another  kind — when  sslie  is  afflicted  by  famine — we  have 
seen  (§  5j,  that  those  nuiiuns  who  have  provisions  ought  to 
supply  her  at  a  fair  price.  It  were  noble  and  generous  to 
furnish  them  at  an  under  price,  or  to  make  her  a  present  of 
them,  if  she  be  incapable  of  paying  their  value.  To  oblige ' 
her  to  purohase  them  by  an  unequal  alliance,  and  especially 
at  the  expense  of  her  liberty< — to  treat  her  as  Joseph  for** 
merly  treated  the  Egyptians — would  be  a  cruelty  almost  as 
dreadful  as  suffering  her  to  perish  with  famine. 

But  there  are  cases  whore  tlie  inecjuality  of  treaties  and  §180.  How 
alliances,  dictated  by  some  particular  reasons,  is  not  contrary 
to  equity,  nor,  consequently,  to  the  law  of  nature.    Such,  in  J'®j^^^_ 
general,  are  all  those  cases  in  which  the  duties  that  a  nation  cea  may  be 
owes  to  herself,  or  those  which  she  owes  to  other  nations,  pre-  conformable 
scribe  to  her  a  departure  from  the  line  of  equality,    tf,  for    ^^^^  ''^'^ 
instance,  a  weak  state  attempts,  witliout  necessity,  to  erect 
fortress,  which  she  is  incapable  of  defending,  in  a  place  where 
it  might  become  very  dangerous  to  her  neighbour  if  ever  it 
should  fall  into  the  hands  of  a  powerful  eiieniv,  that  nei.L'h- 
bour  may  oppo?fc  the  construction  of  the  fortress;  and,  if  ho 
docs  not  find  it  conveiiiont  to  pay  the  lesser  state  a  comjien- 
sation  for  complying  wiLli  iiis  desire,  he  may  force  her  com- 
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BOOK  n.  plianoOy  by  ibrefttoithiff  to  bloek  ap  the  roads  and  aTe&aes  of 
vaMw,xa,  GOiDiniiiiieation»  to  prMiibit  all  iBterconne  between  the  two 
nations,  to  build  fortresses,  or  to  keep  an  army  on  the  fron 
tier,  to  consider  that  little  state  in  a  suspicious  light,  &c.  He 
thus  indeed  imposes  an  unequal  condition ;  but  his  conduct  is 
anthorized  by  the  care  of  his  own  safety.  In  the  same  man- 
ner he  may  oppose  the  forming  of  a  highway,  that  would  open 
to  an  enemy  an  entrance  into  his  state.  War  might  fuiuiik 
tts  with  a  multilude  of  other  examples.  But  rights  of  this 
nature  are  frequently  abused ;  and  it  requires  no  less  mode- 
ratiott  than  pradeaee  to  avoid  taming  them  into  oppresaton. 

Sometimes  those  duties  to  which  other  nations  have  s 
daim,  recommend  and  anthoruse  inequalitj  in  a  eontraiy 
sense,  without  affording  any  ground  of  imputation  against  a 
sovereign,  of  having  neglected  the  dut}'  which  he  owes  to 
himself  or  to  his  people.    Thus,  gratitude — the  desire  of 
Bhowin«T  his  deep  sense  of  a  favour  received — may  induce  ;% 
generous  sovereign  to  enter  into  an  alliance  with  joy,  and  to 
[  205  ]  give  in  the  treaty  more  than  he  receives, 
f  181.  Ine-     It  is  also  consistent  with  justice  to  impose  the  conditions 
qniUty  fan-  of  an  unequal  treaty,  or  even  an  uneqiud  alliance,  by  way 
wa^  of  ^un-     penalty,  in  order  to  jranish  an  unjust  aggressor,  and  rei- 
22i^""'der  him  incapable  of  easily  injuring  us  for  the  time  to  oome. 

Such  was  the  treaty  to  which  the  elder  Scipio  Africanus  forced 
the  Carthncrininns  to  submit,  after  he  had  defeated  Hannibal. 
The  conqueror  ofrcn  dictates  such  terms:  and  his  conduct  in 
this  instance  is  no  violation  of  the  laws  of  justice  or  equity, 
provided  he  do  not  transgress  the  bounds  of  mcxU  rntioii, 
after  ho  has  been  crowned  with  success  in  a  just  and  uccc»- 
sary  war. 

S 18S.  Other  The  different  treaties  of  protection — ^those  by  which  a  8lat« 
khidsor  renders  itself  tribntarv  or  feudatory  to  another — ^form  so 
Jw*  '*ken"'"^y  different  kinds  of  unequal  alliances.  But  we  shall  no: 
cl^]^^  repeat  here  what  we  have  said  respecting  them  in  Book  I. 

Chap.  I.  and  XVI. 
$183.  Per-  Bv  another  rreneral  division  of  treaties  or  alliances,  tluv 
^l^y^J^^^  are  distingtiished  into  personal  and  real:  the  former  are  tho.-f 
that  relate  to  the  person?;  of  the  contracting  parties,  and  a;e 
confined  and  in  a  manner  attached  to  them.  Ileal  alUancti 
relate  only  to  the  matters  in  negotiation  between  the  contract- 
ing parties,  and  are  wholly  independent  of  their  persona. 

Apenonal  aUianee  ejEpires  with  him  who  contracted  it. 

A  real  alUanee  attaches  to  the  body  of  the  st  ite,  and  sul»- 
sists  as  long  as  the  state,  unless  the  period  of  its  duration 
has  been  limited. 

It  is  of  considerable  importance  not  to  confound  these  t'v  j 
sorts  of  alliances.  Accordingly,  sovereigns  are  at  prt.>t'Ui 
accustomed  to  express  themselves  in  their  treaties  in  ^uch  a 
manner  as  to  leave  no  uncertainty  in  this  respect ;  auJ  tins 
is  doubtless  the  best  and  safest  method.   In  default  of  this 
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precaution,  the  very  subject  of  the  treaty,  or  the  expressions  hook  n. 
in  whidi  it  is  eonehed,  may  fmnisli  a  clae  to  dlsoorer  wbethar 
it  be  real  or  personal.   On  this  head  we  shall  lay  doim  some 

general  rules. 

In  the  first  plaee,  we  are  not  to  conclude  that  a  treaty  is  §  1 84. 
a  personal  one  from  the  bare  circumstance  of  its  naming  the  Naming  the 
contracting  sovereigns:  for,  the  name  of  the  reigning  sove- *^°"^**=^"'S 
reign  is  often  inserted  ivith  the  sole  view  of  showing  "^^^^^(J^^"^ 
whom  the  treaty  has  been  concluded,  without  meaning  thereby  joc*  not 
to  intimate  that  it  has  been  made  with  himself  personally,  tender  it 
This  is  an  observation  of  the  civilians  Pedius  and  Ulpian,*  Vf'^onaL 
repeated  hj  all  writers  who  have  treated  of  these  subjects. 

Every  afiianee  made  by  a  republic  is  in  its  own  nature  real,  f  18&  An 
for  it  relates  only  to  the  body  of  the  stato.  When  a  free  peo- ' 'l^!,' 
pie,  a  popular  state,  or  an  aristocratical  republic,  conclnm  *JJJ!|uJ,ii^iJ 
treaty,  it  is  the  state  herself  that  contracts ;  and  her  engage-  red. 
ments  do  not  depend  on  the  lives  of  those  who  were  only  the  ^  J 
instruments  in  forming  them:  the  members  of  the  people,  or 
of  the  governing  body,  change  and  succeed  each  other ;  bat 
the  state  still  continues  the  same. 

Since,  therefore,  such  a  treaty  directly  relates  to  the  body 
of  the  state,  it  subsists,  though  1»e  form  of  the  republic  should 
happen  to  be  changed-— even  though  it  should  be  transformed 
into  a  monarchy.  For,  the  stato  and  the  nation  are  still  the 
same,  notwithstanding  eveiy  change  that  may  take  place  in 
the  form  of  the  government ;  and  the  treaty  concluded  with 
the  nation  remains  in  force  1on;_'  the  nation  exists.  But 
it  is  manifest  that  nil  tK  iicies  rehiting  to  tlie  form  of  govern- 
ment are  exceptions  to  this  rule.  Thus  two  popular  states, 
tJiut  have  treated  expressly,  or  that  evidently  appear  to  liuv  e 
treated,  with  the  view  of  maintaining  themselves  in  concert  , 
in  their  stato  of  liber^  and  popular  government,  cease  to  be 
allies  from  the  rery  moment  that  one  of  them  has  submitted 
to  be  governed  by  a  single  person. 

Syery  public  treaty,  concluded  by  a  king  or  by  any  other  § 
monarch,  is  a  treaty  of  the  state ;  it  is  obligatory  on  the  ^^^^ 
whole  state,  on  the  entire  nation  which  the  king  represent?*,  ^y^^ 
and  whose  power  and  riglits  he  exercises.    It  seems  then  at  other 
first  view,  that  every  public  treaty  ought  to  be  presumed  real,  monarcha. 
as  concerning  the  state  itself.    There  can  be  no  doubt  with 
respect  to  the  obligation  to  observe  the  treaty :  the  onlv  ques- 
tion that  arises,  is  respecting  ito  duration.  Now,  there  is 
often  room  to  doubt  iniether  the  contracting  parties  have 
intonded  to  extend  their  reciprocal  engagements  beyond  the 
term  of  their  own  lives,  and  to  bind  their  successors.  Con- 
junctures change ;  a  burden  that  is  at  present  light,  may  in 
other  circumstances  herome  insupportable,  or  at  least  oppres- 
sive:  the  manner  of  thinking  among  sovereigns  is  no  less 

*  Digest,  lib.  ii.  tit.  xiv.  de  Pactis,  lef .  vii.  §  6. 
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BOOK  Ti.   variable ;  and  there  arc  certain  things  of  which  it  is  proper 
CHAP,  xii.  that  rnrh  prince  should  be  at  liberty  to  dispose  according  to 
liis  owii  system.    There  are  others  that  are  freely  granted  to 
one  king,  and  would  not  be  allow ud  to  his  successor.  It 
therefore  becomes  necessary  to  consider  the  tenns  of  the 
treaty,  or  the  matter  whieh  forms  the  Bubjeet  of  ity  in  order 
'87  p    ^  disoover  the  intentioiiB  of  the  contraoting  powers, 
pctualtrei^    Perpetual  treaties,  and  tliose  made  for  a  determinate 
Um,  and    period,  are  real  ones,  since  their  duration  cannot  depend  on 
thouc  for  a  the  lives  of  the  contracting  parties. 

certain  time,  jj^  ^j^p  same  manner,  when  a  kin  :?  declares  in  the  treatjy 
§^®^' i^^^"  that  it  is  made  "for  himself  and  his  successors,"  it  is  mam- 
^thTkhi-  fest  that  this  is  a  real  treaty.  It  attaches  to  the  state,  and 
and  his  intended  to  last  as  long  as  the  kingdom  itself. 
meeemun.  When  a  treaty  expressly  declares  that  it  is  made  for  the 
i  18ft.  good  of  the  kingdom,  it  thus  furnishes  an  evident  proof  that 
Treaties  Contracting  powers  did  not  mean  that  its  duration  should 
of    P*^^^'^  of  t^^eir  own  lives,  hut  on  that  of  the  kingdom 

tfa*  Ungw^  itself.    Such  treaty  is  therefore  a  real  one. 
dora.  Independently  even  of  this  express  declaration,  when  a 

£  207  ]  treaty  is  made  for  the  purpose  of  procuring  to  the  state  a 
certain  advantage  which  is  in  its  own  nature  permanent  and 
unfailing,  there  is  no  reason  to  suppose  that  tlie  prince  by 
whom  the  treaty  has  been  concluded,  intended  to  limit  it  to 
the  duration  of  his  own  life.  Such  a  treaty  ought  therefortj 
to  he  considered  as  a  real  one,  unless  there  exist  very  power- 
ful evidence  to  prove  that  the  ]^arty  with  whom  it  was  made 
granted  the  advantage  in  question  only  out  of  regard  to  the 
prince  then  reigning,  and  as  a  personal  favour :  in  which  case 
the  treaty  terminates  with  the  life  of  the  prince,  as  the  motive 
for  the  concession  expires  with  hiin.  But  such  a  reservation 
is  not  to  be  presumed  on  slight  grounds :  fur,  it  would  seem, 
that,  if  the  contracting  parties  had  had  it  in  contemplation, 
thev  should  have  expressed  it  in  the  treaty, 
f  190.  How  in  case  of  doubt,  where  there  exists  no  circumstance  by 
piwiunp-  which  we  can  dearly  prove  either  the  personality  or  the 
to  be  fowKl-  ^^^^^^y  of  •  treaty,  it  ought  to  he  presumed  a  real  treaty  if  it 
^  In  ^og]^  chiefly  consists  of  favourable  articles, — ^if  of  odious  ones,  a 
<n]  cwM.  personal  treaty.  By  favourable  articles  we  mean  those  which 
tend  to  the  mutual  advantage  of  the  contracting  powers,  and 
which  equally  favour  both  parties ;  by  odious  articles,  we 
understand  those  which  oncrate  one  of  the  parties  only,  or 
winch  impose  a  much  heavier  bm*den  upon  the  one  than  upon 
the  other.  We  shall  treat  this  subject  more  at  large  in  the 
chapter  on  the  Interpretation  of  Treaties."  Nothing  is 
mere  conformable  to  reason  and  equity  than  this  rule.  When* 
ever  absolute  certainty  is  unattainable  in  the  affairs  of  men, 
we  must  have  recourse  to  presumption.  Now,  if  the  eon- 
traetinfr  powers  have  not  explained  themselves,  it  is  natural, 
when  the  question  relates  to  things  favourable^  and  equally 
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advantageous  to  the  two  allies,  to  presnme  that  it  was  their  hook  n. 
intention  to  make  a  real  treaty,  as  heing  the  more  advan-  ch-^P'  xh« 
tageous  to  their  respective  kingdoms:  and  if  we  are  mistaken 
in  this  presumption,  we  lio  no  injury  to  either  party.  But, 
if  tliere  be  any  thing  odious  in  the  engagements, — if  one  of 
the  contracting  states  finds  itself  overburdened  by  them, — 
how  can  it  be  presumed  that  the  prince  who  entered  into 
each  engagements  Intended  to  lay  that  burden  apon  his  king- 
dom in  perpetuity  ?  Every  sovereign  is  presumed  to  desire 
the  safety  and  advantage  of  the  state  with  which  he  is  in* 
trusted :  wherefore  it  eannot  be  supposed  that  he  has  con- 
sented to  load  it  for  ever  with  a  burdenfjomc  obligation.  If 
necessity  rendered  such  a  menfurc  unavoidable,  it  was  in- 
cumbent on  his  ally  to  have  the  matter  explicitly  ascertained 
at  the  time;  and  it  is  prolciMe  tliat  ho  wonld  not  have  neg- 
lected this  precauiioii,  well  knowing  that  mankind  in  gene- 
ral, and  sovereigns  in  particular,  seldom  submit  to  heavy  and 
disagreeable  bordensy  unless  bonnd  to  do  so  by  formal  oblisa- 
tions.  If  it  happens  then  that  the  presumption  is  a  mistale, 
and  makes  him  lose  something  of  his  right,  it  is  a  conser|iience 
of  his  own  negligence*  To  this  we  may  add,  that,  if  either 
the  one  or  the  other  must  sacrifice  a  part  of  his  right,  it  will 
be  a  less  grievous  violation  of  the  laws  of  equity  that  the  Int-  [  208  ] 
ter  should  forego  an  expected  advantage,  than  that  the  former 
should  suffer  a  positive  loss  and  detriment.  This  is  the  fa- 
tuous distinction  de  luvro  vaptando,  and  de  damno  vitando. 

We  do  not  hesitate  to  include  equal  treaties  of  commerce 
in  the  number  of  those  that  are  favonrable,  since  they  are  in 
general  advantageous,  and  perfectly  conformable  to  the  law 
of  nature.  As  to  alliaDces  made  on  account  of  war,  GhrotiuB 
says  with  reason,  that  defensive  alliances  are  more  of  a 
favourable  nature, — offensive  alliances  have  something  in 
them  that  approaches  nearer  to  what  is  burdensome  or 
odious."* 

We  could  not  dispense  with  the  preceding  brief  summary 
of  those  discussions,  lest  we  should  in  this  part  of  our  trea- 
tise leave  a  disgusting  chasm.  They  are,  however,  but  sel- 
dom resorted  to  in  modem  practice,  as  sovereigns  at  present 
generally  take  the  prudent  precaution  of  explicitly  ascertain- 
ing the  duration  of  their  treaties.  They  treat  for  themselves 
and  their  successor8,^for  themselves  and  their  kingdoms, — 
for  perpetuity, — for  a  certain  number  of  years,  &c.— or  they 
treat  only  for  the  time  of  their  own  reign,— -for  an  affair 
pei  uliar  to  themselves, — ^for  their  families,  &c. 

Since  public  treaties,  even  those  of  a  personal  nature,  con-  §  I9i.  The 
eluded  by  a  king,  or  by  any  other  sovereign  who  is  invested  obliga^M 
with  sufficient  power,  are  treaties  of  state,  and  obligatory  on  ^i'^** 
the  whole  nation  (a  ^^^))  real  treaties,  which  were  intended 
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BOOK  II.  to  subsist  iiulcpendently  of  the  person  who  has  conclii'led 
CHAP,  xn.  them,  are  undoubtedly  binding  on  his  successors ;  and  liie 
fruxu  a  real  obligation  which  such  treaties  impose  on  the  state  passes 
tnatf  pMt  Buoceflsively  to  all  her  mlers  as  soon  as  they  aeaiime  the  pub- 
to  the  siuy       authority.    a:he  ease  is  the  same  mth  respect  to  the 
lights  aoouired     those  treaties :  they  are  acquired  for  the 
state,  ana  successively  pass  to  her  conductors. 

It  is  at  present  a  pretty  general  custom  for  the  successor 
to  confirm  or  renew  even  real  alliances  concluded  by  his  pre- 
decessors :  and  prudence  requires  that  this  precaution  should 
not  be  neglected,  since  men  pay  greater  respect  to  an  obli- 
gation which  they  have  themselves  contracted,  than  tu  one 
which  devolves  on  them  from  another  quarter,  or  to  which 
they  hare  only  tacitly  subjected  themseWea.  The  reason  is, 
that,  in  the  former  case,  uiey  consider  their  word  to  he  en- 
gaged, and,  in  the  latter,  their  conscience  alone. 
§  i92.Trea-  The  treaties  that  have  no  relation  to  the  performance  of 
*'r'hrf**"*  reiterated  acts,  but  merely  relate  to  transient  and  single  acta 
for  all  and  ^^^^h  are  concluded  at  once, — those  treaties  (unless  indeed 
pOTfectod.  it  be  more  proper  to  call  them  by  another  name*) — those 
conventions,  those  compacts,  which  are  accompli.^hed  once  for 
all,  and  not  by  successive  acts, — are  no  sooner  executed  than 
[  209  ]  they  are  completed  and  perfected.  If  they  are  vaUd,  they 
have  in  their  own  nature  a  perpetual  and  IrroTOCshle  effidct: 
nor  have  we  them  in  view  when  we  inquire  whether  a  treaty 
be  real  or  personal.  PufTendorf  f  gives  us  the  following  rules 
to  direct  us  in  this  inquiry— That  the  successors  are 
bound  to  observe  the  treaties  of  peace  concluded  by  their 
predecessors.  2.  Tlifit  a  successor  should  observe  all  the 
lawful  conventions  by  Aviiich  his  predecessor  has  transferred 
:iny  right  to  a  third  party."  This  is  evidently  wandering 
ii  um  the  point  in  question :  it  is  only  saying  that  what  is . 
done  with  validity  by  a  prince,  cannot  be  annulled  by  his 
successors. — ^And  who  doubts  it  ?  A  treaty  of  neaee  is  in 
its  own  nature  made  with  a  view  to  its  perpetual  duration : 
and,  as  soon  as  it  is  once  duly  concluded  and  ratified,  the 
affair  is  at  an  end ;  the  treaty  must  be  accomplished  on  both 
sides,  and  observed  according  to  its  tenor.  If  it  is  executed 
upon  the  spot,  there  ends  the  business  at  once.  But,  if  the 
treaty  contains  engagements  for  the  performance  of  succes- 
sive and  reiterated  acts,  it  will  still  be  necessary  to  examine, 
according  to  the  rules  we  have  laid  down,  wlieiher  it  be  ia 
this  respect  real  or  personal,— whether  the  contracting  par- 
ties intended  to  hind  their  suooessors  to  the  performance  of 
those  acts,  or  only  promised  them  for  the  time  of  their  own 
reign.  In  the  same  manner,  as  soon  as  a  right  is  transferred 
by  a  lawful  convention,  it  no  longer  belongs  to  the  state  that 

•  Si'o  CImp.  XII.  §  153.  of  this  book, 
i^w  of  ^'ature  and  rsations,  book  8,  c.  9,  §  8. 
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has  ceded  it;  the  affair  is  concluded  and  terminated.  But,  book  ii, 
if  the  successor  discovers  any  flaw  in  the  deed  of  transfer, 
and  proves  it,  he  is  not  to  be  accused  of  mamtaining  that  the 
convention  is  not  obligatory  on  him,  and  refusing  to  fulfil  it ; 
—lie  only  shows  that  such  couTontion  has  not  taken  place : 
for  a  defective  and  invalid  deed  is  a  nullity,  and  to  be  consi- 
dered as  having  never  existed. 

The  third  rule  given  by  Puffendorf  is  no  less  useless  with  fi^^^TrM. 
respect  to  this  question.  It  is,  "  that  if,  after  the  other  ally  ^^^^^^L 
ha  ^  nlready  executed  something  to  which  he  was  bound  hy,|,„j{^,, 
virtue  of  the  treaty,  the  king  happens  to  die  before  he  has  one  pan. 
accomplished  in  his  turn  what  he  had  engaged  to  perform, 
his  successor  is  indispensably  obliged  to  perform  it.  For, 
what  the  other  ally  has  executed  under  the  condition  of  re> 
ceiving  an  equivalent,  having  turned  to  the  advantage  of  the 
state,  or  at  least  having  been  done  with  that  view,  it  is  clear, 
that,  if  he  does  not  receive  the  return  for  which  he  had 
Btipiil  i  t  d,  he  then  acquires  the  same  right  as  a  man  who  has 
paid  what  he  did  not  owe:  and,  therefore,  the  successor  is 
obliged  to  allow  him  a  couii>letc  indemnification  for  what  he 
has  done  or  given,  or  to  make  good,  on  his  own  part,  what 
his  preducessor  had  engaged  to  perform."  All  tiiis,  I  say,  is 
foreign  to  our  question.  If  the  alliance  is  real,  it  still  sub- 
sists, notwithstanding  the  death  of  one  of  the  contracting 
parties ;  if  it  is  personal,  it  expires  with  thom,  oi-  either  of 
them  (§  183).  But,  when  a  personal  alliance  comes  to  be 
dissolved  in  this  manner,  it  is  quite  a  different  question  to  [  210  J 
ascertain  what  one  of  the  allied  states  is  bound  to  perform,  in 
case  the  other  has  already  executed  something  in  pnrsnnnee 
of  the  treaty :  and  this  question  is  to  be  determined  on  very 
difierent  principles.  It  is  necessary  to  dist  inLniish  the  nature 
of  what  has  been  done  pursuant  to  the  treaty.  If  it  has 
been  any  of  those  determinate  and  substantial  acts  which  it 
is  usual  with  contracting  parties  mutually  to  promise  to  each 
other  in  exchanse,  or  by  way  of  equivalent,  there  can  be  no 
doubt  that  he  who  has  received,  ought  to  give  what  he  has 
promised  in  return,  if  he  would  adhere  to  the  agreemenl^  and 
IS  obliged  to  adhere  to  it :  if  he  is  not  bound,  and  is  unwilling 
to  adhere  to  it,  he  ought  to  restore  what  he  has  received,  to 
replace  things  in  their  former  stnto,  or  to  indemnify  the  ally 
from  whom  he  has  received  the  advantage  in  question.  To  act 
otherwise,  would  be  keeping  possession  of  another's  property, 
in  this  case,  the  ally  is  in  the  situation,  not  of  a  man  who 
has  paid  what  he  did  not  owe,  but  of  one  who  has  paid  be- 
forehand for  a  thing  that  hss  not  been  delivered  to  him. 
But,  If  the  personal  treaty  related  to  any  of  those  uncertain 
and  contingent  acts  which  are  to  be  penormed  as  occasions 
offisr, — of  those  promises  which  are  not  obligatory  if  an  op- 
portunity of  fulfilling  them  does  not  occur, — it  is  only  on 
occasion  likewise  that  the  performance  of  similar  acts  is  due 
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ttooK  u.   in  return  :  when  tlie  term  of  tlie  alliance  is  expired, 

OHAP.  xir.  neither  of  tlic  jjarties  remains  bound  by  any  obligation.  In 
a  defensive  alliance,  for  instance,  two  kings  have  reciproeally 
promised  each  other  a  gratuitous  assistance  during  the  term 
of  their  lives :  one  of  &em  is  attacked :  lie  is  succoured  bj 
his  ally,  and  dies  before  be  bas  an  opportunity  to  succour 
bim  in  his  turn :  tbe  alliance  is  at  an  end,  and  no  obligation 
thence  devolves  on  the  successor  of  the  deceased,  except  in^ 
deed  that  he  certainly  owes  a  debt  of  gratitude  to  the  sove- 
reign who  has  given  a  salutary  assistance  to  his  state.  And 
we  must  not  }»i  uiioiince  such  an  alliance  an  injurious  one  to 
the  ally  wlio  has  given  assistance  without  receiving  any.  His 
treaty  was  one  of  those  speculating  contracts  in  which  tho 
advantages  or  disadvantages  wholly  depend  on  chance :  he 
inidiit  have  gained  by  it,  though  it  has  been  his  fate  to  lose. 
-  We  might  here  propose  another  question.  The  personal 
alliance  expiring  at  the  death  of  one  of  the  allies,  if  the  sur- 
vivor, under  an  idea  that  it  is  to  subsist  with  the  successor, 
fulfils  the  treaty  on  his  part  in  favour  of  the  latter,  defends 
his  countrv,  -aves  some  of  his  towns,  or  furnishes  provisions 
for  }m  army, — what  ought  the  sovereign  to  do,  who  is  tlais 
succoured  ?  lie  ouglit»  doubtless,  ciLber  to  suffer  the  alliance 
to  subsist,  as  the  ally  of  his  predecessor  has  conceived  that 
it  was  to  subsist  (and  this  will  be  a  tacit  renewal  and  exten- 
sion of  tbe  treaty) — or  to  pay  for  tbe  real  service  be  has  re* 
ceived,  according  to  a  just  estimate  of  its  importance,  if  he 
does  not  choose  to  continue  that  alliance.  It  would  be  in 
such  a  ease  as  this  that  we  might  say  with  Puffendorf,  that  he 
[  211  ]  who  has  rendered  such  a  service  liaa  acquired  the  right  of  a 

man  who  has  paid  what  he  did  not  owe. 
■5  VM.  Thr     The  duration  of  a  personal  alliance  being  restricted  to  the 
personid  al-  persons  of  the  contracting  sovereigns, — if,  from  any  cause 

Iwaoeju-  -whatsoever,  one  of  them  ceases  to  rei^,  the  alliance  ex- 
pires if  one      .  /.        II  1  •  T  °    >  •  1 

of  the  con-  P^<^3  •  i^r  they  have  contracted  m  uualily  ol  sovereigns  ;  and 
tncting  ne  who  ceases  to  reign  no  longer  exists  as  a  sovereign,  though 
powvra     be  still  lives  as  a  man. 

cca«»to       Kings  do  not  always  treat  solely  and  directly  for  their 
T«»»  ^"g^^oms ;  sometimes,  by  virtue  of  the  power  they  have  in 
tievin  tliar  the'"  hands,  they  make  treaties  relative  to  their  own  persons, 
own  nature  or  their  fiimilies ;  and  this  they  may  lawfully  do,  as  the  wel- 
]<pm>nal.     f.^Y^.  ,jf  tJn^  ytjitc  is  interested  in  the  safety  and  advantage  of 
the  sovereign,  properly  understood.    These  treaties  are  per- 
sonal in  their  own  nature,  and  expire,  of  course,  on  the  death 
of  the  king  or  the  extinction  of  his  family.    iSuch  is  an  alii 
ance  made  for  the  defence  of  a  king  and  iiia  family. 
$  ise.  Aiiu    It  is  asked,  whether  such  an  alliance  subsists  with  the  king 
UK  r  con-    j^jjjj  ^jjg  Yojdi  family,  when,  by  some  revolution,  they  are  de« 
111"  d^f^oe  P'i^*^  crown-   We  have  remarked  above  (§  194),  that 

•>i  t'lr  king  a  personal  alliance  expires  with  tho  reign  of  him  who  con- 
■nd  the     tractcd  it :  but  that  is  to  be  understood  of  an  alliance  formed 
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with  the  state,  and  restricted,  in  its  duration,  t««  the  rn^  of  book  n. 
the  contracting  king.    But  the  alliance  of  which  wt-  arc  now  chap,  xil 
to  treat,  is  of  another  nature.    Although  obligatory  on  the  royal 
state,  since  she  is  bound  by  all  the  public  acts  of  her  sove-  fiimiiy. 
roign,  it  is  made  directly  in  favour  of  the  king  and  his  family : 
it  would,  therefore,  be  absurd  that  it  8h<mld  be  dissolTed  at 
the  moment  when  thej  stand  in  need  of  i^  and  hy  the  very 
erent  whidi  it  was  intended  to  guard  agiunst.   Besides,  the 
king  does  not  forfeit  the  character  of  royalty  merely  by  the 
loss  of  his  kingdom.    If  he  is  unjustly  despoiled  of  it  by  an 
usurper,  or  bj  rebels,  he  still  pro'^orveB  his  rights,  among 
which  are  to  be  reckoned  his  alii mt  r  . 

But  who  shall  judge  whcth( ;  a  king  has  been  dethroned 
lawfully  or  by  violence?  An  independent  nation  acknow- 
ledges no  jud^e.  If  the  body  of  the  nation  dechire  that  the 
long  has  forfeited  his  right,  by  the  abnse  he  has  made  of  it^ 
ana  depoee  him,  thej  maj  jostly  do  it  when  their  grieranooB 
are  weU  founded;  and  no  other  power  ba^^  a  right  to  censure 
their  eonduct.  The  personal  ally  of  this  king  ought  not, 
therefore,  to  assist  him  against  the  nation  who  have  made  use 
of  tlioir  right  in  deposing  Vm:  if  he  attempts  it,  he  injures 
that  nation.  ETi'_!;laTid  fit '•]  n  cd  war  against  Tjonis  XIV.,  in 
the  year  l(j88,  fur  tiuppuriing  the  interests  of  James  II.,  who 
had  been  formally  de])osc(l  by  the  nation.  The  same  coun- 
tiT  declared  war  against  him  a  second  time,  at  the  beginning 
of  the  present  century,  because  that  prince  acknowledged  the 
son  of  the  depoeed  monarch,  under  the  title  of  James  HI. 
In  donbtfol  cases,  and  when  the  body  of  the  nation  has  not 
pronounced,  or  hu  not  pronounced  freely,  a  sovereign  ought  [  212  ] 
naturally  to  support  and  defend  an  ally ;  and  it  is  then  that 
the  voluntary  law  of  nations  subsists  between  different  states. 
The  party  who  ha  re  expelled  the  king  maintain  that  they 
have  right  on  tlieir  side ;  the  unfortunate  prince  and  his  allies 
flatter  themselves  with  having  the  game  advantage ;  and,  as 
they  ha\  c  no  common  judge  upon  earth,  there  remains  no 
Other  mode  of  deciding  the  contest  than  an  appeal  to  arms: 
they,  therefore,  engage  in  a  formal  war. 

FinaUj,  when  the  foreign  prince  has  fiadthfully  fulfilled  his 
engagements  towards  an  onfortonate  monarch,  when  he  has 
done,  in  his  defence,  or  to  procure  his  restoration,  every  thing 
which,  by  the  terms  of  the  alliance,  h-^  wis  bound  to  *lo, — if 
his  efforts  hnve  proved  inr^Teftual,  it  cannot  be  expected,  by 
the  dethroned  prince,  that  he  shall  support  an  endless  war  in 
hif?  favour,— that  he  shall  for  ever  continue  at  enmity  with 
the  iiatiuu  or  the  sovereign  who  has  deprived  him  of  the 
throne.  He  must  at  length  think  of  pHMce,  abandon  his  im- 
fortnnate  ally,  and  consider  him  as  having  himself  abandoned 
his  right  through  necessity.  Thus,  Louis  XIV.  was  obliged 
to  abandon  James  U.  and  to  acknowledge  King  WiUiimi, 
though  he  had  at  first  treated  him  as  an  usurper. 
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BOOK  n.     The  same  qnestioii  presents  itself  m  real  aUianees,  and,  m 
cHAP^xn.  genera],  in  au  alliances  made  with  a  state,  and  not  in  parti- 
%  197.  ObE>  cnlar  with  a  king,  for  the  defence  of  his  person.   An  aUj 

<?ation  of  a  ouglit,  (loubtless,  to  be  defended  against  every  invasion, 
whence**  '"^e'''"^*  every  foreign  violence,  and  even  against  his  rebellious 
allied  kini,'  sultjects  ;  ill  the  same  manner  a  republic  ought  to  be  defended 
b  deposed,  against  the  enterprises  of  one  who  attempts  to  destroy  the 
public  liberty.  But  the  other  party  in  the  alliance  ought  to 
recollect  that  he  is  the  all^,  and  not  the  judge,  of  the  state 
or  the  nation.  If  the  nation  has  deposed  her  king  in  form, 
— if  the  people  of  a  repnhlie  have  expelled  their  magSstiatefl, 
and  set  themselves  at  hherty,  or,  either  expressly  or  tacitly, 
acknowledged  the  authority  of  an  usurper, — to  oppose  these 
domestic  regulations,  or  to  dispute  their  justice  or  validity, 
would  be  interfering  in  the  government  of  the  nation,  and 
doing  her  an  injury  (see  54,  kc.  of  this  Book.)  The  ally 
remains  the  ally  of  the  state,  notwithstanding  the  change 
that  has  happened  in  it.  However,  if  this  change  renders 
the  alliance  useless,  dangerous,  or  disagreeable  to  him,  he  \i 
at  liberty  to  renoimee  it ;  for,  he  may  upon  good  ^roondi 
assert  that  he  wonld  not  have  entered  into  an  alliance  witii  thit 
nation,  had  she  been  nnder  her  present  form  of  government. 

To  this  case  we  may  also  applj  what  we  have  said  above 
respecting  a  personal  ally.  However  just  the  cause  of  that 
king  may  be,  who  is  expelled  from  the  throne  either  by  his 
subjects  or  by  a  foreign  usurper,  his  allies  arc  not  obliged  to 
support  an  eternal  war  in  his  favour.  After  having  made 
ineffectual  efforts  to  reinstate  him,  they  must  at  length  restore 
to  their  people  the  blessings  of  peace ;  they  must  come  to  an 
aooommodation  with  Uie  usurper,  and  for  that  purpose  treat 
with  him  as  with  a  lawful  sovereign.  Louis  AlY.,  finding 
himself  exhausted  by  a  bloody  and  unsuccessful  war,  made 
t  213  ]  an  offer,  at  Gertruydenberg,  to  abandon  his  grandson,  whom 
ho  had  placed  on  the  throne  of  Spain:  and  afterwards,  when 
the  aspect  of  affairs  was  changed,  Charle«  of  Austria,  the 
rival  of  Philip,  saw  himself,  in  his  turn,  abandoned  by  his 
allies.  They  grew  weary  of  exhausting  their  states  in  order 
to  put  liim  in  possession  of  a  crown  to  which  they  thought 
him  justly  entitled,  but  which  they  no  longer  saw  anj  proba- 
bility of  being  able  to  procure  for  him. 
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CHAP.  xm. 

OV  THB  DIBBOLUnON  AND  RENEWAL  OV  TREATIES.  (125) 

A'N'  filliance  is  dissolved  at  the  expiration  of  the  terra  for  §  198.  Ex- 
which  it  had  been  concluded.    This  term  is  sometimes  fixed,  pi«*ion  of 
as,  when  an  allinTice  is  made  for  a  certain  number  of  years ; 
Bometiraes  it  is  uuccrtain,  as  in  personal  alliances,  whose  du-  ]i,nit*.,i 
ration  depends  on  the  lives  of  the  contracting  powers.    The  ume. 
term  is  likeinae  imcertain,  when  two  or  more  sovereigns  form 
an  allianee  with  a  view  to  some  particular  object;  as,  for 
iDBtanoe,  that  of  ezpelliiig  a  horde  of  barharons  inTaders 
from  a  neighbouring  country,--of  reinstating  a  sovereign  on 
his  throne,  &c.    The  duration  of  such  an  alliance  depends 
on  the  completion  of  the  enterprise  for  which  it  was  formed. 
Thus,  in  the  last-mentinned  instance,  when  the  sovereign  is 
restored,  and  so  firmly  seated  on  hia  throne  as  to  be  able  to 
retain  the  undisturbed  possession  of  it,  the  alliance,  wliicli 
was  formed  with  a  sole  view  to  his  restoration,  is  now  at  an 
end.   But,  on  the  other  hand,  if  the  enterprise  prove  nnsne- 
cessful, — the  moment  his  allies  are  convinced  of  the  impossi- 
hility  of  carrying  it  into  elFecti  the  allianee  is  likewise  at  an 
end;  for  it  is  time  to  renounce  an  undertaking  when  it  is 
acknowledged  to  be  impracticable. 

A  treaty  entered  into  for  a  limited  time  may  be  renewed  §199.  Ro- 
by  the  common  consent  of  tlie  allies, — which  consent  mav  be"ew**of 
either  expressly  or  tacitly  made  known.    When  the  treaty  is 
expressly  renewed,  it  is  the  same  as  if  a  new  one  were  con- 
cluded, in  all  respects  similar  to  the  former. 

The  tacit  renewal  of  a  treaty  is  not  to  be  presumed  upon 
slight  grounds;  for,  engagements  of  so  high  importance  are 
well  entitled  to  the  formality  of  an  express  consent.  The 
presumption,  therefore,  of  a  tacit  renewal  must  be  founded 
on  acts  of  such  a  nature  as  not  to  admit  a  doubt  of  their  hav- 
ing been  pfrformed  in  pursuance  of  the  treaty.  But,  even  in 
this  case,  stili  anotlirr  difficulty  arises:  for,  accortling  to  the 
circumstances  and  nature  of  the  acts  in  question,  they  may 
prove  iiotliing  more  than  a  simple  continuation  or  extension 
of  the  treaty, — which  is  very  dilferout  from  a  renewal,  espe- 
cially as  to  the  term  of  duration.  For  instance,  England  has  [  214  J 
entered  into  a  subsidiary  treaty  with  a  German  prince,  who  is 
to  keep  on  foot,  during  ten  years,  a  stated  number  of  troops 
at  the  disposal  of  that  countrv,  on  condition  of  receiving  from 
her  a  certain  yearly  sum.  The  ten  years  being  expired,  the 
king  of  England  causes  the  sum  stipulated  for  one  year  to  be 

(125)  Hccy  m  general,  Grotius,  b.  3,    to  47,  615  to  630,  and  iL  Index,  tit. 
«b  11$  Miii  1  Chitty'f  Cotn.  Law,  98  Trtatia, 
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BOOB  n.  paid :  tho  ally  receives  it :  thus  the  treaty  is  indeed  lscit1> 
cmy.  xm.  continued  for  one  year  ;  but  it  cannot  be  said  to  be  renewed; 

for  the  transaction  of  that  year  docs  not  impose  an  obligation 
of  doing  the  same  thing  for  ten  years  successively.  But,  sup- 
posing a  sovereign  has,  in  consequence  of  :in  agreement  with 
a  neiglil>ouring  state,  paid  her  a  million  of  money  for  permis- 
sion to  keep  a  garribon  in  one  of  her  strongholds  dui  iug  ten 
years, — if,  at  the  expiration  of  that  term,  the  sovereimi,  in- 
stead of  withdrawing  his  garrison,  makes  his  ally  a  tender  of 
another  million^  and  the  latter  accepts  it,  the  treaty  is,  in 
this  (  use,  tacitly  renewed. 

When  the  term  for  which  tho  treaty  was  made  is  expired, 
each  of  the  allies  is  perfectly  free,  and  may  consent  or  refuse 
to  renew  it,  as  he  thinks  proper.  It  must,  however,  be  e  n 
fesscd,  that,  if  one  of  the  parties,  who  has  almost  singly 
reaped  all  the  advantages  of  the  treaty,  should,  without  just 
ajid  substantial  reasons,  refuse  to  renew  it  now  that  he  timiks 
he  will  no  longer  stand  in  need  of  it,  and  foresees  the  time 
*  approaching  mien  his  ally  may  deiive  advantage  from  it  In 
torn, — snch  conduct  would  be  dishonoorable,  inconsistent 
with  that  generosity  which  should  characterize  sovereigns, 
and  widely  distant  from  those  sentlnu  nts  of  gratitude  and 
friendship  that  are  due  to  an  old  and  faithful  ally.  It  is  but 
too  common  to  see  great  potentates,  when  arrived  at  the  sum- 
mit of  power,  neglect  those  who  have  assisted  them  in  attain- 
ing it. 

§300.  How  Treaties  contain  promises  that  are  perfect  and  reciprocal. 
»  i»atf  it  If  one  of  the  allies  fails  in  his  engagements,  the  other  may 
wUcn  vio^^  compel  him  to  fulfil  them: — a  perfect  promise  confers  a  ri^ht 
t«d  by  one  ^     80.   Bttt,  if  the  latter  has  no  other  expedient  than  that 

of  the  con-  of  arms  to  force  his  ally  to  the  performance  of  his  promises, 
trrirtinf         ^f^^  sometiiiu  s  find  it  more  eligible  to  cancel  the  promises 
P*^®^      on  his  own  side  also,  and  to  dissolve  the  treaty.    He  has  un- 
doubtedly a  right  to  do  this,  since  his  promises  were  made 
only  on  condition  that  the  ally  should,  on  his  part,  execute 
every  thing  which  he  had  engaged  to  perform.    The  party, 
therefore,  who  is  offended  or  injured  in  those  particulars 
which  constitute  the  basis  of  the  treaty,  is  at  liberty  to 
choose  the  alternative  of  either  compelling  a  faithless  alfv  to 
fulfil  his  engagements,  or  of  declaring  the  treaty  dissolved 
by  his  viol.ttion  of  it.    On  such  an  occasion,  prudence  and 
wise  policy  will  point  out  tho  line  of  conduot  to  be  pursued. 
§201.  The     But  wlien  there  exist  between  allies  two  or  more  treaties, 
violation  of  different  from  and  independent  of  each  other,  the  violati'  i! 
odAtuMty        Qjj^       ^i^^.^Q  treaties  dof-'  not  direct !v  di^eniraire  the  in- 
-ancelan-  J"*'^*d  party  from  the  ohligaii oiis  lie  has  contracted  in  the 
oUiar.        others :  for,  the  promises  contained  in  these  do  not  depend 
on  those  included  in  the  violated  treaty.    But  the  offended 
[  215  ]  ally  may,  on  the  breach  of  one  treaty  by  the  other  party, 

threaten  him  with  a  renunciation,  on  his  own  part,  of  all  tne 
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other  treatiM  by  which  thej  are  united, — and  may  put  bis  uouk  u 
threats  in  execution  if  the  other  disregards  them.  For,  if  any  chat,  xui. 
one  wrests  or  withholds  from  me  mj  right,  I  majr,  in  the  state 
of  nature,  in  order  to  oblige  him  to  do  me  justice,  to  punish 
iiim,  or  to  indemnify  myself,  deprive  him  also  of  some  of  his 
nghts,  or  seize  and  detain  them  till  I  luive  obtained  complete 
satisfaction.  And,  if  recourse  is  had  to  arms,  in  order  to 
obtun  satiafiictioii  for  the  infringement  of  that  treaty,  the 
offended  party  begins  b^  sti-ipping  his  enemy  of  all  the  rij^ts 
which  had  accmed  to  him  from  the  different  treatiea  sahsiBt- 
ing  between  them :  and  we  ihall  see,  in  treating  of  war,  that 
he  may  do  this  with  justice. 

Some  writers*  would  extend  what  we  have  just  said  to  the  §202.  The 
different  articles  of  a  treaty  which  have  nn  connection  with 
the  article  that  has  been  violated, — saying  we  ought  to  con- 
eider  those  several  articles  as  so  many  distinct  treaties  con-  cancel 
eluded  at  the  same  time.  They  maintain,  therefore,  that,  li  Uie  whoic 
either  of  the  alliea  violates  one  article  of  Uie  treaty,  the  other 
has  not  immediately  a  right  to  eanoel  the  entire  treaty,  but 
that  he  may  either  refuse,  in  his  torn,  what  he  had  promised 
with  a  view  to  the  yiolated  article,  or  compel  his  ally  to  ful£l 
his  promises  if  there  etill  remains  a  possibility  of  fulfilling 
them,— if  not,  to  repair  the  damage ;  and  that  for  this  pur- 
pose he  may  threaten  to  renounce  the  entire  treaty, — a  menace 
which  he  may  lawfiill}''  put  in  execution,  if  it  be  disregarded 
by  the  other.  Such  undoubtedly  is  the  crmdn  t  v.  hieh  pru- 
dence, moderation,  the  love  of  peace,  and  cli.inty  wuuld  com- 
monly prescribe  to  nations.  Who  will  deny  this,  and  madly 
assert  that  sovereigns  are  allowed  to  have  immediate  recourse 
to  arms,  or  even  to  break  every  treaty  of  alliance  and  friend- 
ship, for  the  least  subject  of  complaint?  But  the  question 
here  turns  on  the  simple  right,  and  not  on  the  measures  which 
are  to  be  pursued  in  order  to  obtain  justice ;  and  the  principle 
upon  which  those  writers  ground  their  decision,  appears  to 
me  utterly  indefensible.  We  cannot  consider  the  several 
articles  of  the  same  treaty  as  so  many  distinct  and  independ- 
ent treaties :  for,  though  we  do  not  see  any  immediate  con 
nection  between  6ome  of  those  articles,  they  are  all  connected 

•  See  WoMKw, JniGtnt.  §438.  ftliow  fmt  u  nathw  ralgeete  of  GiMi 

(126)  In  Sulton  v.  Sutton^  1  Russ.  &  Britain,  ami  (-iii>;i!>li<  of  inheriting  and 

Mylne  Rep.  663,  A.  D.  1930,  it  wuh  hoUliup  such  lamls,  notwithstaiuling  a 

held  in  the  Court  of  Chancery,  that,  sulim^uent  war  between  the  two  coun- 

tmder  tiwtreatjr  of  petoe,  19  Nov.  1794,  triei^  and  tius  in  mpeet  of  the  vxpnm 

between  Great  Uritiiin  and  {the  United  provision  which  prevents  a  subsequent 

States  of}  America,  the  act  of  37  Geo.  3,  war  from  u?/io//y  determining  that  part  of 

c,'97,  pa«8ed  for  ihc  purpose  of  carr}-ing  the  treaty.  The  Ma»ter  of  the  RolJs  there 

Buch  treaty  into  execution,  American  ci-  said,  "It  is  a  reasonable  construction^ 

tizoris,  who  hold  latuls  i/i  Gmtf  fhi'mn  thiit  it  wa«  the  uUention  of  thp  treaty 

on  the  'i6th  Oct.  17i^5,  and  theu  hcirH  that  the  operaiiou  of  the  Lrciity  should 

wad  aflsigna,  m  0t  all  timet  to  be  conn*  be  permanaa,  and  not  dei)end  upon  tbc 

derad*  to  far  a$  r^ardt  lAm  taiuk,  not  a*  oontinnanee  of  a  stale  of  peuce." 
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Boosn.  by  this  common  relation,  viz.  that  the  contracting  powen 
CHAP,  ami,  have  a^rrecd  to  some  of  tlicm  in  coriFiilcnition  of  the  others, 
an<l  hy  way  of  compensation.  I  would  perhaps  never  have 
consented  to  this  article,  if  mv  ally  had  not  granted  mc  an- 
other,  which  in  its  own  nature  has  no  rehition  to  it.  Every 
thing,  therefore,  which  is  comprehended  in  the  same  treaty, 
is  of  the  same  force  and  nature  as  a  redprooal  promise,  nnkis 
where  a  formal  exception  is  made  to  the  contrary.  Grotiss 
very  properly  observes  that  "  erery  artide  of  a  treaty  carries 
with  It  a  condition,  by  the  non-performance  of  which  ths 
treaty  is  wholly  cancelled."*  He  adds,  that  a  clause  is  some- 
times inserted  to  the  followinnj  effect,  viz.  "that  the  vlolatioa 
of  any  one  of  the  articles  shall  not  cancel  the  whole  treatv." 
in  order  that  one  of  the  parties  may  not  have,  in  every  sliirht 
offence,  a  pretext  for  recedinir  frcnn  his  engagements.  This 
precaution  is*  extremely  j  rudeui,  and  very  conformable  to 
the  care  which  nations  ought  to  take  of  preserving  peace, 
[  216  3  ttnd  rendering  their  alliances  durable.  (127) 
f  908.  The  In  the  same  manner  as  a  personal  treaty  expires  at  the 
treaty  is  void  death  of  thc  king  who  has  contracted  it,  a  real  treaty  is  dis- 
by  the  de-  goly^  if  one  of  the  allied  nations  is  destroyed, — that  is  to 
one'^Sie^  Say,  not  only  if  the  men  who  compose  it  happen  all  to  perish, 
contracting  but,  also  if,  from  any  cause  whatsnover,  it  loses  its  national 
powen.  (jiinlity,  or  that  of  a  political  and  independent  society.  Thii5, 
when  a  state  is  destroyed  and  the  people  are  dispeiaed,  or 
when  they  arc  subdued  by  a  concjueror,  all  their  alliances  and 
treaties  fall  to  the  ground  with  the  public  power  that  had 
contracted  them.  But  it  is  here  to  be  observed,  that  treaties 
or  alliances  which  impose  a  mutual  obligation  to  perform  cer- 
tain acts,  and  whose  existence  consequently  depends  on  that 
of  the  contracting  powers,  are  not  to  be  confounded  with  those 
contracts  by  which  a  perfect  right  is  once  for  all  acquired, 
independent  of  any  mutual  performance  of  subsequent  acts. 
If,  for  instance,  a  nation  has  for  everccde<l  to  a  neighbouring 
prince  the  right  of  fishing  in  a  certain  river,  or  that  of  keep- 
ing a  garrison  in  a  particular  fortress,  tliat  prince  does  nut 
lose  his  rights,  even  though  the  nation  from  whom  he  has  re- 
ceived them  happens  to  be  subdued,  or  in  any  other  manner 
subjected  to  a  foreign  dominion.  His  rights  do  not  depend 
on  the  presenration  of  that  nation:  she  had  alienated  diem; 
and  the  conqueror  by  whom  she  has  been  subjugated  can  only 
take  what  belonged  to  her.  In  the  same  manner,  the  debts 
of  a  nation,  or  those  for  which  thc  sovereign  has  mortgaged 
any  of  his  towns  or  provinces,  are  not  cancelled  hy  conquest. 
The  king  of  Prussia,  on  acquiring  Silesia  by  ron<|uo>t  ami  Uv 
the  treaty  of  Brcslau,  took  upon  himself  the  debts  for  which 

•  Grotius  de  Jure  Belli  ct  Pacis,  lib.  i  Rnm.  <Sc  Mylnc,  663,  is  an  expnw* 

iL  caikxr,  f  ISw  decMoniipoii  mdiapniffMflntffaiky 

(187)  The  case  of  Aitfofi    Afri0%  iin^lii»tioiu 
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t)iat  provinfo  stood  mortgaged  to  some  English  merchants,  book  n. 
in  fact,  liis  conquest  extended  no  further  than  the  ac(|ui.sition  ohap.  xni. 
of  those  rights  which  the  houije  of  Austria  had  posscstied  over 
the  country ;  and  lie  could  only  take  possession  of  Silesia, 
8uch  as  he  found  it  at  the  time  of  the  conquest,  with  all  its 
rights  and  all  its  bturdeos.  For  a  conqueror  to  refose  to  pay 
the  debts  of  a  oonntry  he  has  sabdnedi  would  be  robbing  the 
creditors,  with  whom  he  is  not  at  war. 

Since  a  nation  or  a  state,  of  whatever  kind,  cannot  make  §204.  Alli- 
any  treaty  contrary  to  those  by  which  she  is  actually  bound  * 
(§  165),  she  cannot  put  herself  under  the  protection  of  another 
state,  without  reserving  all  her  alliances  and  all  her  existing  ^^^ig 
treaties.    For,  the  convention  by  which  a  state  places  herself  herself  un- 
under  the  protection  of  another  sovereign,  is  a  treaty  (§  175):  <lcr  the  pro- 
if  she  does  it  of  her  own  accord,  she  ought  to  do  u  m  such  a 
manner,  that  the  new  treaty  may  inToke  no  infringement  of 
her  preexisting^  ones*   We  have  seen  (|  176)  what  rishts  a  [  217  ] 
nation  derives,  in  a  case  of  necessity,  from  the  dnty  of  self- 
preservation. 

The  alliances  of  a  nation  arc  therefore  not  dissolved  when 
she  puts  herself  under  the  ]»rotection  of  another  state,  unless 
they  be  incompatible  with  the  conditions  of  that  protection. 
The  ties  by  which  she  was  bound  to  her  former  allies  still  sub- 
sist, and  those  alliojj  still  remain  bound  by  their  engagements 
to  her,  as  long  as  she  has  not  put  it  out  of  her  power  to  fulfil 
her  engagements  to  them. 

When  necessity  obliges  a  jK-ople  to  pnt  themselves  under 
the  protection  of  a  foreign  power,  and  to  promise  him  the 
assistance  of  their  whole  force  against  all  opponents  whatso- 
ever, without  excepting  their  allie8,~their  former  alliances 
do  indeed  subsist,  so  far  as  they  are  not  incompatible  with 
the  new  treaty  of  protection.  But,  if  the  case  should  happen, 
that  a  former  ally  enters  into  a  war  with  the  protector,  the 
protected  state  will  be  obliged  to  declare  for  the  latter,  to 
whom  she  is  bound  by  closer  ties,  and  by  a  treaty  which,  in 
case  of  collision,  is  paramount  to  all  the  others.  Thus  the 
Nepeatnians,  having  been  obliged  to  submit  to  the  Etrurians, 
thought  themselves  afterwards  bound  to  adhere  to  their  treatv 
of  submission  or  capitulation,  preferably  to  the  alliance  which 
had  subsisted  between  them  and  the  Romans :  postquam  d$- 
ditioni^,  quam  societatis,  fides  aanctior  erat,  says  Livy.* 

Finally,  as  treaties  are  made  by  the  nmtual  agreement  of  §  205. 
the  parties,  they  may  also  be  dissolved  by  mutual  consent,  atTreabea 
the  free  will  of  the  contracting  powers.  And,  even  though  a 
third  party  should  hud  himself  interested  in  the  preservation 
uf  the  treaty,  and  should  suflfer  by  its  dissolution, — yet,  if  ho 
had  no  share  in  making  such  treaty,  and  no  direct  promise 
bad  been  made  to  him,  those  who  have  reciprocally  made  pro- 
.«  —  ■  — ij^i  ■ 

•  Lib.  yL  cap.  z. 
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aooK  II.  HUMS  to  each  Other,  which  eventually  prove  advantageous  to 
oHAP.xm.  that  third  party,  may  also  reciproosUj  release  l  adi  other 
firom  them,  without  consolting  him,  or  without  his  having  a 

right  to  oppose  them.  Two  monarclis  have  bound  themselves 
by  n  mutual  promise  to  unite  their  forces  for  the  defence  of  a 
neighbouring  city ;  that  city  derives  advantage  from  their 
assistance ;  but  she  has  no  riglit  to  it ;  and,  as  soon  as  the 
two  monurchs  think  proper  mutually  to  dib^ense  with  their 
engagementSy  she  will  he  deprived  of  their  aid,  hut  can  have 
no  reason  to  complain  on  the  occasioni  since  no  promise  had 
been  nuMie  to  her. 


[  218  ]  CHAP.  XIY. 

CHAP,  XIV.  OP  OTHER  PUBLIC  CONVENTIONS,  OF  THOSE  THAT  ARE  MADK 

BY  SUBORDINATE  VOWKKS, — PARTICULAIILY  OF  THE  AGREE- 
MENT CALLED  IN  LATIN  8PUNSI0, — AND  OF  CONVEUXiONS  OF 
SOVEREIQNS  WITH  PRIVATB  PERSONS. 

§  206.  Can*  XU£  public  compacts,  called  conventions,  articles  of  sgrec> 
^1^°^     ment,  &c.,  when  they  are  made  between  sovereigns,  diflfer 

■  from  treaties  only  in  their  object  (§  153).  What  we  have 
said  of  the  validity  uf  treaties,  of  their  execution,  of  their 
dissolution,  and  of  the  obligations  and  rights  that  flow  from 
them,  is  all  apjilicable  to  the  various  conventions  which  sove- 
rei^Uii  may  conclude  with  each  other.  Treaties,  conventions, 
and  agreements  are  all  public  engagements,  in  regard  to 
which  there  Is  but  one  and  the  same  right,  and  the  same 
rules.  We  do  not  here  wish  to  disgust  the  reader  bj  nnne- 
cessar  J  repetitions :  and  it  were  eqi^ly  unnecessary  to  enter 
into  an  enumeration  of  the  various  Kinds  of  these  conven< 
tions,  which  are  always  of  the  same  nature,  and  difier  only 
in  the  matter  which  constitutes  their  object. 
5207.  But  there  are  public  conventions  made  by  subordinate 

7****? "i"^ powers,  in  virtue  either  of  an  express  mandate  from  the 
n^p^^  so vt; reign,  or  oi  tiie  uuthoril^  with  which  they  uie  invested 
by  the  terms  of  their  commission,  and  according  as  the  nature 
of  the  affairs  with  which  they  are  intrusted  may  admit  or  re- 
quire the  exercise  of  that  authority. 

The  appellation  of  inferiar  or  Muhordmate  powen  is  |^ven 
to  public  persons  who  exercise  some  portion  of  the  sovereignty 
in  the  name  and  under  the  authority  of  the  sovereign :  such 
are  magistrates  established  for  the  adniiiiistration  of  justice, 
generals  of  armies,  and  ministers  of  state. 

"When,  by  an  express  ortKr  from  their  sovereign  on  the 
particular  occaiiun,  and  ^vith  sufficient  powers  derived  from 

him  for  the  piuposc,  those  persons  form  a  convention,  such 
SU 
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convention  is  made  in  the  name  of  the  sovereign  himself,  who   nooic  n. 
contracts  hj  the  mediation  and  ministry  of  his  dele^te  or  cpap.  xiv, 
proxy:  this  is  the  ca!«;e  wc  have  mentioned  in  §  156. 

But  public  persons,  by  virtue  of  their  office,  or  of  the  com- 
mission given  to  them,  have  also  themselves  the  power  of 
making  conventions  on  public  afairs,  exercising  on  those 
omsions  the  right  and  aizthority  of  the  soTemgn  hj  whom 
they  are  conunisBioned.  There  are  tvo  modes  in  which  they 
acquire  that  power ; — it  is  ^ven  to  them  in  express  terms  by 
the  sovereign:  or  it  is  naturally  derived  from  their  commis- 
sion itself, — the  nature  of  the  affairs  with  which  these  persons 
and  intrusted,  requiring  that  they  should  have  a  power  to 
make  such  conventions,  especialb/  in  cases  where  they  cannot 
await  the  orders  of  their  sovereign.  Thus,  the  governor  of  a  £  219  ] 
town,  and  the  general  who  besieges  it,  have  a  power  to  settle 
the  terms  of  capitulation  j  and  whatever  agreement  they  thus 
form  within  the  terms  of  their  commission,  is  obligatory  on 
the  state  or  soyereign  who  has  invested  them  with  tne  power 
by  which  they  condude  it.  As  conventions  of  this  nature 
take  place  principally  in  war,  we  shaU  treat  of  them  more  at 
large  in  Book  IIL 

If  a  public  person,  an  ambassador,  or  a  general  of  an  army,  5  ins. 
exceeding  the  bounds  of  his  commission,  concludes  a  treaty  J^'rea^iea 
or  a  convention  without  orders  from  the  sovereign,  or  without  f^^***^f^ 
beinn:  authorized  to  do  it  by  virtue  of  his  office,  the  treaty  is  ^rsonl^ 
null,  as  being  made  witliout  sufficient  powers  (§157):  it  can- without 
not  become  valid  without  the  express  or  tacit  ratification  of  «^ 
the  sovereign.   The  express  ratification  is  a  written  deed  by  ^^"^  """'^ 
which  the  sovereign  approves  the  treaty,  and  engages  to  ob>  ^^'u7 
serve  it.    The  tflkclt  ratification  is  implied  by  certain  steps  i 
which  the  sovereign  is  justly  presumed  to  take  only  in  pur- 
suance of  the  treaty,  and  which  he  could  not  be  supposed  to 
take  without  considering  it  as  concluded  and  agreed  upon. 
Thus,  on  a  treaty  of  peace  being  signed  by  public  ministers 
who  have  even  exceeded  the  orders  of  their  sovereigns,  if  one 
of  the  sovereigns  causes  troops  to  pass  on  the  footing  of 
friends  through  the  territories  of  his  reconciled  enemy,  he 
tacitly  ratifies  the  treaty  of  peace.   But  if,  by  a  reservatory 
clause  of  the  treaty,  the  ratification  of  the  sovereign  be  re- 
quired,—as  such  reservation  is  usually  understood  to  imply 
an  express  ratification,  it  is  absolutely  requisite  that  the  treaty 
be  thus  expressly  ratified  before  it  can  acquire  its  full  force. 

By  the  Latin  term,  8j)on,^to,  we  express  an  agreement  re-  §  209.  The 
lutini;  to  affairs  of  state,  niafU-  by  a  public  person,  who 
ceedtt  the  houn  ls  of  his  commission,  and  acts  without  the 
orders  or  coniiaaud  of  the  sovereign.  The  person  who  treats 
for  the  state  in  this  manner  without  being  commissioned  for 
the  purpose,  promises  of  course  to  use  his  endeavours  for  pre- 
vailing on  the  state  or  sovereign  to  ratify  the  articles  he  has 
agreed  to :  otherwise  his  engagement  would  be  nugatory  and 

816 


Digitized  by  Google 


219  OF  OTHBB  PUBXto.   JOimENnOHS,  BTO* 

BOOK  u.  illusive.  The  foundation  of  this  agreement  can  be  no  other, 
CHAP.  XIV.      either  side,  than  the  hope  of  such  ratification. 

The  Roman  history  furniahes  us  \Miii  \  ariouii  instances  of 
8uch  agreements : — the  one  that  first  arrests  our  attention  is 
that  wEich  was  condnded  at  the  Furcsd  Caudinte — ^the  most 
famous  instance  on  record,  and  one  that  has  been  discussed 
by  the  most  celebrated  imters.  The  consuls  Titos  Vetoriiis 
Galvinus  and  Spurius  Postumius,  with  the  Roman  army,  being 
enclosed  in  the  defiles  of  the  Furcas  Caudinae,  without  hope 
of  escaping,  concluded  a  shanu  ful  agreement  with  the  Sam- 
nites — informing  them,  however,  that  they  could  not  make  a 
real  public  treaty  (fcedus)  without  order.-^  from  the  Roman 
people,  without  the  fecials*,  and  the  ceremonies  consecrated 
£  220  3  by  custom.  The  Samnitc  general  contented  himself  with 
escaeting  a  promne  from  the  consnls  and  prineuNil  officers  of 
the  army,  and  obliging  them  to  deliver  him  six  hnndred  host- 
ages ;  after  which,  having  made  the  Roman  troops  lay  down 
their  arms,  and  obliged  them  to  pass  under  the  yoke,  he  dis- 
missed them.  The  senate,  however,  refused  to  accede  to  the 
treaty, — delivered  up  those  who  had  concluded  it  to  the  Sam- 
nites,  wlio  rcfuscil  to  receive  them-  nrxl  tlien  tliouglit  them- 
selves free  from  all  oMrL^Miion,  and  screened  from  all  reproach.* 
Authors  have  euti  rTained  very  diflerent  sentiments  of  tills 
conduct.  Some  a  -m  l,  tliat,  if  Home  did  not  choose  to  raiilV 
the  treaty,  she  ought  to  have  replaced  things  in  the  same  situ- 
ation  they  were  in  before  the  agreement,  by  sending  back  the 
whole  army  to  their  encampment  at  the  Furcse  Oandinse:  and 
this  the  Samnites  also  insisted  npon.  I  confess  tliat  I  am 
not  entirely  satisfied  with  the  reasonings  I  have  found  on 
this  question,  even  in  authors  whose  eminent  superiority  i 
am  in  other  respects  fully  inclined  to  acknowledge.  Let  us 
tlierefore  endeavour,  with  the  aid  of  their  observations,  to  &et 
the  affair  iji  a  new  liglit. 
$910.  The  It  presents  two  liuesLionrf — first,  what  is  the  person  bounu 
J|^"jJ"**  to  do,  who  has  made  an  agreement  (spomor),  if  the  state  di«- 
■uchan^  aTows  it? — Secondly,  what  is  the  state  bound  to  do?  But, 
previous  to  the  discussion  of  these  questions,  it  Ss  necessary 
to  observe  with  6rotius,t  that  the  state  is  not  bound  bj  au 
agreement  of  that  nature.  This  is  manifest,  even  from  the 
definition  of  the  agreement  called  spomio.  The  state  ha^ 
not  given  orders  to  conclude  it :  neither  has  she  in  any  man- 
ner whatever  conferred  tlie  tiecessary  powers  for  the  pur- 
pose: she  has  neither  expressly  given  them  by  her  injunc- 
tions or  by  a  plenipotentiary  commission,  nor  tacitly  by  a 
natuiul  or  necessary  consequence  of  the  authority  intrusted 
to  him  who  makes  the  agr  cement  (MWtsort).  The  general 
of  an  army  has,  indeed,  by  virtue  of  his  commission,  a  power 
to  enter,  as  circumstances  may  require,  into  a  private  con- 

•  hxTg,  IttkiK.       t     JttW  Belli  et  Fed%  lib.n.  Ge|».XT.  §  16. 
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vrntion, — a  compact  relative  to  himself,  to  his  troop?,  or  to  book  ii. 
the  occurrences  of  war :  but  he  has  no  power  to  conclude  a  chap,  xiy. 
treaty  of  peace.    lie  may  bind  himself,  and  the  troops  under 
his  command,  on  all  the  occasions  where  his  functiuns  re- 
(|uire  that  he  should  have  the  power  of  treating ;  but  he  can- 
not bind  the  state  beyond  the  extent  of  hia  commission. 

Let  xa  now  see  to  what  the  person  promising  {sponsor)  isSMi.  To 
bonnd,  when  the  state  disavows  the  agreement.  We  ought  ^li<it  the 
not  here  to  deduce  our  arguments  from  the  mles  which  ob-  JJ^^'i^ 
tain  between  private  individoals  under  the  law  of  nature :  ji  ^^i^ 
for,  the  nature  of  the  things  in  question,  and  the  situation  awirod. 
of  the  contracting  parties,  necessarily  make  a  difference  be- 
tween the  two  cases.  It  is  certain  that,  between  individuals, 
he  who  purely  and  simply  promises  what  depends  on  the  will 
of  another,  without  being  auiliuii/.ed  to  make  such  promise, 
is  obliged,  if  the  other  SisaTOwa  the  transaction,  to  accom-  [  221  ] 
•  plish  hunself  what  he  has  promised, — ^to  give  an  equivalent-^ 
to  restore  things  to  their  former  state ;  or,  finally,  to  make 
fall  compensation  to  the  person  with  whom  he  has  treated, 
according  to  the  various  circumstances  of  the  case.  His 
promise  (sponsio)  can  be  understood  in  no  other  light.  But 
this  is  not  the  case  with  respect  to  a  public  person,  who,  with- 
out orders  and  without  authority,  engages  for  the  perform- 
ance of  his  sovereign.  The  (piestiou  in  such  case  relates  to 
things  that  infinitely  surpass  his  power  and  all  his  faculties — 
things  which  he  can  neither  execute  himself  nor  cause  to  bo 
executed,  and  for  which  he  cannot  offer  either  an  equivalent 
or  a  compensation  in  any  wise  adequate :  he  is  not  even  at 
liberty  to  give  the  enemy  what  he  has  promised,  without  au- 
thority: finally,  it  is  equally  out  of  liis  power  to  restore 
things  entirely  to  their  former  state.  The  party  who  treats 
with  him  cannot  expect  any  thing  of  this  nature.  If  the 
promiser  has  deceived  him  by  saying  he  was  sufficiently  au- 
thorized, he  has  a  right  to  punish  him.  But  if,  like  the 
Roman  consuls  at  the  Furc^  Caudinrt?,  the  promiser  has 
acted  with  sincerity,  informing  him  that  he  had  not  a  power 
to  bind  the  state  by  a  treaty, — nothing  else  can  be  presumed, 
but  that  the  other  party  was  willing  to  run  the  risk  of  making 
a  treaty  that  must  become  void,  if  not  ratified, — ^hoping  that  a 
regard  for  him  who  had  promised,  and  for  the  hostages,  would 
induce  the  sovereign  to  ratify  what  had  been  thus  concluded. 
If  the  event  deceives  his  hopes,  he  can  only  blame  his  own 
imprudence.  An  eager  desire  of  obtaining  peace  on  advan- 
tageous conditions,  and  the  temptation  of  some  pi  t  scut  ad- 
vantages, may  have  been  his  only  inducements  to  make  so 
hazardous  an  agreement.  This  was  judiciously  observed  by 
the  consul  Postumius  himself,  after  ms  return  to  Rome.  In 
Ids  speech  to  the  senate^  as  given  to  us  by  Livy,  ''Your 
^eneials,"  said  he,  "  and  those  of  the  enemy,  were  equally 

2uDty  of  imprudence, — ^we,  in  incautiously  involving  ourselves 
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BOOK  11.  in  a  dani^erous  situation, — they,  in  suffering  a  victory  to  escape 
oMA>  xjT.  theiii,  of  which  the  nature  of  the  ground  gave  them  a  cer- 
tainty ;  still  dibtrubting  their  own  advunLages,  and  hasting, 
at  any  price,  to^  diiani  men  wlio  were  ever  formtdablo  while 
they  had  arms  in  thdr  lurnds.  Why  did  they  not  keep  us 
shut  np  in  our  camp  ?  Why  did  they  not  send  to  Rome,  in 
order  to  treat  for  peace^  on  sore  grounds,  with  the  senate  and 
the  people?" 

It  is  manifest  that  tlic  Sainnitcs  contented  themselves  with 
the  hope  that  the  eii;xageineiit  which  the  consuls  and  principuil 
officers  had  entered  into,  and  the  desire  of  saving  six  Imn  lred 
knightf?,  left  as  hostages,  would  induce  the  Romans  lo  ratify 
the  agreement,  considering,  that,  at  all  events,  they  shouhl 
still  have  those  six  hundred  hostages,  with  the  arms  and  bag- 
gage of  the  army,  and  the  vain,  or  rather,  as  it  is  proved  by 
Its  oonseqnences,  the  fatal  gl  oi  y,  of  having  made  them  pass 
under  the  yoke. 

Under  what  obligation  then  were  the  consuls,  and  all  the 
others  who  had  joined  with  them  in  the  promise  (sponsores)? 
They  themselves  judged  that  they  ought  to  be  delivered  up  tc 
[  222  ]  the  Samnites.  This  was  not  a  natur;il  consfM^uence  of  the 
agreement  {spomio/u's);  and  from  the  observations  above 
made,  it  does  not  appear  that  a  goncrnl  in  such  circumstances, 
having  promised  things  which  the  promisee  well  knew  to  be 
ont  of  his  power,  is  obliged,  on  his  promise  being  disavowed, 
to  surrender  his  own  person  by  way  of  compensation.  But, 
as  he  has  a  power  expressly  to  enter  into  such  an  engagement 
which  lies  fairly  witliin  tlie  bounds  of  his  commission,  the 
enstom  of  those  times  had  doubtless  rendered  sach  engage- 
ment a  tacit  clause  of  the  agreement  called  ^ponno,  since  the 
Romans  delivered  up  all  the  sponson  .^,  all  those  who  had  pro- 
mised: this  was  a  maxim  of  their  fecial  law,* 

If  the  sponsor  has  not  expressly  engaged  to  deliver  himself 
ujs  and  if  established  custom  does  not  la^  him  under  an  obli- 
gation to  do  so,  it  would  seem  that  he  is  bound  to  nothing 
nirther  by  his  promise  than  honestly  to  endeavour,  by  every 
lawful  means,  to  induce  the  sovereign  to  ratify  what  he  has 
promised:  and  there  cannot  exbt  a  doubt  in  the  case,  provided 
the  treaty  be  at  all  equitable,  advantageous  to  the  state,  or 
supportable  in  consideration  of  the  misfortune  from  which  it 
has  preserved  her.  Bnt,  to  set  out  with  the  intention  of  mak- 
ing a  treaty  the  instrument  to  ward  off  a  deadly  blow  from 
the  state,  and  soon  after  to  advise  the  sovereign  to  refuse  his 
ratification,  not  because  the  treaty  is  insupportable,  but  be- 

*  I  have  Mud  in  mj  prabce,  that  it  gave  ijMb  They  bad  also  the  care 

tho  fecial  law  of  the  Ron^nis'       their  of  the  ceremoniw  on  the  dcflaratioii 

law  of  war.  The  college  of  the  fecialea  of  war,  and  on  concluding  treaties  of 

eonMhed  cm  the  oaoaea  tliat  peaea.  Thaftdalatwwelikowineap- 

might  anthorize  the  nation  to  engage  suited,  and  their  MgntJ  anqplofwi,  m 

iBawaryaudoathefiiaatioiiB  towhidi  all  public  traatiea. 
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cnme  an  advantnc'e  mav  he  tiikeii  of  its  liavin;:^  heen  concluded  book  h 
without  authority — such  u  proceeding  would  uudoubtcdlj  be  £5^i^JEJT. 
a  firsudnlent  and  shamefnl  abnse  of  the  faith  of  treaties.  But, 
what  mnBt  the  general  do,  who,  in  order  to  save  his  army,  has 
been  forced  to  condade  a  treaty  that  is  detrimental  or  dis- 
honourable to  the  state?  Must  he  advise  the  aoTereign  to 
ratify  it  ?  He  will  content  himself  with  laying  open  the  mo- 
tives of  his  conduct,  and  tho  necessity  that  obliged  him  to 
treat :  he  will  show,  as  ro.stumius  did,  that  he  alone  is  l)ound, 
and  that  he  consents  to  be  disowned  and  delivered  up  for  tho 
public  safety.  If  the  enemy  arc  deceived,  it  is  through  their 
own  folly.  Was  the  general  bound  to  inform  them  that,  in 
all  probability,  his  promises  would  not  be  ratified  ?  It  would 
be  too  much  to  require  this  of  him.  In  raeh  a  ease,  it  is 
sniBcient  that  he  does  not  impose  on  the  enemy  by  pretend* 
ing  to  more  extensive  powers  than  he  really  possesses,  bat 
contents  himself  with  embracing  the  overtures  whicli  they 
make  to  him,  without,  on  his  side,  holding  forth  any  delusive 
hopes  to  decoy  them  into  a  treaty.  It  is  the  cnciny's  business 
to  take  all  possible  precautions  for  tlieir  own  security  :  if  they 
neglect  them,  why  should  not  the  general  avail  liimself  of 
their  imprudence,  as  of  an  advantage  presented  to  him  by 
the  hand  of  fortune  ?  "It  is  she,"  said  Postumius,  "who  has 
saTcd  our  army,  after  hairing  pat  it  in  danger.  The  enemy's 
head  was  tamed  in  his  prosperity ;  and  his  adyantages  have 
been  no  more  to  him  than  a  pleasant  dream.*' 

If  the  Samnites  had  only  required  of  the  Roman  generals 
and  army  saeh  engagements  as  the  nature  of  their  situation, 
and  their  commission,  empowered  them  to  enter  into, — if  they 
bad  obliged  them  to  surrender  themselves  prisoners  of  war,— 
or  if,  from  their  inal)ilitYto  hold  them  all  prisoners,  thej  iiad  [  223  ] 
dismissed  them,  upon  their  promise  not  to  bear  arms  against 
them  for  some  years,  in  case  Rome  should  refuse  to  ratify  the 
peace, — the  agreement  would  have  been  valid,  as  being  made 
with  saffident  powers;  and  the  whole  army  would  have  been 
bound  to  obserro  it ;  for,  it  is  absolutely  necessary  that  the 
troops,  or  their  officers,  should  hsTo  a  power  of  entering  into  a 
contract  on  those  occasions,  and  upon  that  footing.  This  is  the 
case  of  capitulations,  of  which  we  shall  speak  in  treating  of  war. 

If  the  promisor  has  made  an  cqu:t;:ble  and  honourable 
convention,  on  an  affair  of  such  a  n.ature,  that,  in  case  the 
convention  be  disallowed,  he  still  has  it  in  his  own  power  to 
indemnify  the  party  with  whom  he  has  treated, — he  is  pre- 
sumed to  have  personally  pledged  himself  for  such  indemnifi- 
eation ;  and  he  is  bound  to  make  it,  in  order  to  discharge  his 
promise,  as  did  Fabios  Maximos  in  the  instance  mentioned  by 
Grotins.*  Bat  there  are  occasions  when  the  sotereign  may 


•  Lib.  ii.  chap.  xv.  §  16.  Fabiu.-*  rnent  with  the  enemy  wliich  the  t«p- 
Maximus  having  concluded  an  agree-    nate  disapproved,  aold  a  piece  of  laod 
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uooK  11.  forbid  him  to  act  in  that  manner,  or  to  give  anj  thing  to  the 
CHAP,  any,  enemies  of  the  state.  / 
I  SIS.  To      We  have  Bhown  that  a  state  cannot  oe  boimd     an  agree- 
whftt  the    ment  made  without  her  orders,  and  without  her  having  granted 
•overeigTj  a       power  for  that  purpose.    But  is  she  absolutely  free 
from  all  obligation  ?   That  is  the  point  whieh  now  remains 
for  us  to  examine.    If  matters  as  jet  continue  in  their 
original  situsition,  tlio  state  or  tlie  sovereign  may  simply 
disavow  the  treaty,  which  is  of  course  done  away  by  .such  disa- 
vowal, and  becomes  as  perfect  a  nullity  ns  if  it  had  never  ex- 
isted.   But  the  sovereign  ought  to  make  known  his  intentions 
as  soou  as  the  treaty  comes  to  his  knowledge ;  not,  indeed, 
that  his  sOenee  alone  can  give  validity  to  a  convention  which 
the  contracting  parties  have  apeed  not  to  consider  as  valid 
without  his  approbation ;  but  it  would  be  a  breach  of  good 
faith  in  him  to  suffer  a  sufficient  time  to  elapse  for  the  other 
party  to  execute,  on  his  side,  an  agreement  which  he  himself 
IS  dctcrmmed  not  to  ratify. 

If  any  thing  has  already  been  done  in  consequence  of  the 
agreement, — if  the  party,  who  has  treated  with  the  sponi^nr, 
has  on  his  side  fulfilled  his  engagements,  either  in  the  w  hole 
or  in  part, — is  the  other  party,  on  disavowing  the  treaty, 
bound  to  indemnify  him,  or  restore  things  to  their  former 
situation  ? — or  is  he  allowed  to  reap  the  fraits  of  tiie  treaty, 
[  224  ]  at  the  same  tune  that  he  refuses  to  ratify  it  ?-^We  should 
here  distinguish  the  nature  of  the  things  that  have  been  exe- 
cuted, and  that  of  the  advantages  which  have  thence  accrued 
to  the  state.  He  who,  having  treated  with  a  public  pmon 
not  furnished  with  sufficient  powers,  executes  the  nirreement 
on  his  side  without  waiting  for  it^  r:itiiication,  is  guilty  of  im- 
prudence, and  commits  an  egregious  error,  into  which  he  has 
not  been  led  by  the  state  with  which  he  supposes  he  has  con- 
tracted. If  he  has  given  up  any  part  of  his  property,  the 
Other  part^  is  not  justifiable  in  taJung  advantage  of  his  folly, 
and  retaining  possession  of  what  he  has  so  given.  Thus, 
when  a  state^  thinking  she  has  concluded  a  peace  with  the 
enemy's  general,  has  in  consequence  delivered  up  one  of  her 
strong  places,  or  given  a  sum  of  money,  the  sovereign  of  that 
general  is,  imdoubtedly,  bound  to  restore  what  he  has  re- 
ceived, if  he  does  not  clioose  to  ratify  the  agreement.  To  act 
otherwise,  would  be  enriching  himself  with  another's  property, 
and  retaining  that  property  without  liaving  any  title  to  it. 

But,  if  the  agreement  has  given  nothing  to  the  state  which 
she  did  not  before  possess, — if,  as  in  that  of  the  Furcse  Cau- 
din»,  the  advantsge  simply  consists  in  her  escape  from  an 
impending  danger^  her  preservation  from  a  threatened  loss»-^ 


for  wbich  he  gecahred  two  hundred  ranaora  of  the  priaonere.    AureL  Vio> 

thousand  sesterces,  in  nrdor  to  make  tor,  de  Viri'j  Illustr.    Flatvdl**  Ltf> 

^ood  hilt  pruiuiB«.   It  related  to  the  of  Fabiu6  Alaximua. 
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Buch  advantafre  is  a  boon  of  fortnno,  -which  she  may  enjoy  book  u. 
without  scruple.  Who  wouhl  refuiie  to  be  saved  by  the  folly 
of  his  onemy?  And  T.vho  would  think  himself  obliged  to 
indemmi^  tliat  enemy  for  the  advantage  he  had  suffered  to 
escape  him,  when  no  fraud  had  been  used  to  induce  him  to 
fore«»  that  advantage?  The  Samnites  pretended,  that,  if 
the  Romans  would  not  ratify  the  treaty  made  by  their  con- 
aulfl^  they  ought  to  send  back  the  army  to  the  FurcsB  Caudi- 
USB,  and  restore  every  thing  to  its  former  state.  Two  tri- 
bunes of  the  people,  who  had  been  in  the  number  of  the 
9pon8ore8j  and  wished  to  avoid  being  delivered  up,  had  flip 
assurance  to  maintain  the  same  doctrine;  and  some  authors 
Lave  declared  theuiselves  of  their  opinion.  What !  the  8am- 
nites  take  advantage  of  coiyuncturcs,  in  order  to  i^ive  law  to 
the  Romans,  and  to  wrest  from  them  a  shamcfiu  treaty, — 
they  are  so  imprudent  as  to  treat  with  the  consuls,  who  ex- 
piressly  declare  themse  jves  unauthotiied  to  contract  for  the 
state, — they  suffer  the  Roman  army  to  escape,  after  having 
OOYored  them  with  infamy, — and  shall  not  the  Romans  take 
advantage  of  the  folly  of  an  enemy  so  void  of  generosity  ? 
Must  they  either  ratify  a  shameful  tronty.  or  restore  to  the 
enemy  all  those  advantages  which  the  situation  of  the  ground 
had  given  them,  but  which  he  had  lost  merely  through  his  own 
folly  Upon  what  principle  can  such  a  decision  be  founded  ? 
Had  Rome  promised  any  thing  to  the  Samnites  ?  Had  she 
prevailed  upon  them  to  let  her  army  go,  previous  to 'the  rati- 
fication of  the  agreement  made  by  the  consuls  7  If  she  had 
received  any  thing  in  consequence  of  that  agreement,  she 
would  have  been  bound  to  restore  it,  as  we  have  already  said, 
because  she  would  have  possessed  it  without  a  title,  on  de- 
claring the  treaty  null.  But  she  hn<]  no  share  in  the  conduct 
of  her  enemies:  she  did  not  contribute  to  the  ejrreirious 
I)  I  under  they  had  committed;  and  she  might  as  justly  take  [  225  3 
advantage  of  it,  as  generals  in  war  do  of  the  mistakes  of  an 
unskilful  opponent.  Suppose  a  conqueror,  after  having  con- 
cluded a  treaty  with  ministers  who  nave  expressly  reserved 
the  ratification  to  their  master,  should  have  the  imprudence 
to  abandon  all  his  conquests  without  waiting  for  such  ratifi- 
cation,— ^must  the  other,  ^vith  a  foolish  generosity,  invite  him 
back  to  take  possession  of  them  again,  in  case  the  treaty  be 
not  ratified? 

I  confess,  hoAvever,  and  freely  acknowledge,  that,  if  the 
enemy  who  suffer  an  entire  army  to  escape  on  the  faith  of  an 
afrreement  concluded  with  the  general,  who  is  unprovided 
with  sufficient  powers,  and  a  simple  spomor^ — I  confess,  I 
say,  that,  if  the  enemy  have  behaved  generously, — if  they  had 
not  availed  themselves  of  their  advantages  to  dictate  shame- 
ful or  too  severe  conditions, — equity  re(|uire6  that  the  estate 
ehirald  either  ratify  the  agreement  or  conclude  a  new  trea^ 

on  just  and  reasonable  conditions,  abating  even  of  her  pre- 
ii  sai 
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B().»K  n.  tensions  as  far  as  tlie  public  welfare  will  allow.  For,  we 
CTAP.  XIV.  Qjjgij^  never  to  abuse  the  generosity  and  noble  confulcnce 
e?eii  of  an  enemy.  Pnffendorf  *  thinks  that  the  treaty  at 
the  FnrcDD  Oandmse  contained  nothing  that  was  too  severe 
or  insupportable.  That  anthor  seems  to  make  no  great  ao- 
oonnt  of  the  shame  and  ignominy  with  which  it  would  have 
branded  the  whole  repnblic.  He  did  not  see  the  full  extent 
of  tlio  Roman  policy,  which  wonM  never  permit  them,  in 
their  greiitost  distresses,  to  accept  a  slianiofiil  treaty,  or  even 
to  make  peace  on  the  footing  of  a  eouiniered  natiou: — a  sub- 
lime policy,  to  which  Koino  wn«!  iinlclttrd  for  all  her  greatness. 

Finally,  let  ua  observe,  that,  when  the  inferior  power  hus. 
without  orders,  and  without  authority,  concluded  an  equitable 
and  honourable  treaty,  to  rescue  the  state  from  an  imminent 
danger,  if  the  sovereign  afterwards,  on  seebg  himself  thus 
delivered,  should  refuse  to  ratify  the  treaty,  not  because  he 
thinks  it  a  disadvantageous  one^  bttt,  merely  through  a  wish 
to  avoid  performing  those  conditions  which  were  annexed  as 
the  price  of  his  deliverance,  he  w  nM  certainly  act  in  oppo- 
sition to  all  the  rules  of  honour  an  1  •  I'lity.  This  would  be  a 
case  in  which  we  might  apply  the  maxiiu,  summum  Jwij  aumma 
injuria. 

To  the  example  we  have  drawn  from  the  Roman  histonr,  let 
us  add  a  famous  one  taken  from  modem  history.  The  Swiss, 
dissatisfied  with  France,  entered  into  an  alliance  with  the  em- 
peror agabst  Louis  XII.  and  made  an  irruption  into  Burgundy, 
in  the  year  1513.  They  laid  sie^  to  Dijon.  La  Trimouille, 
who  commanded  in  the  place,  fearing  that  he  should  be  unable 
to  mvo  it,  tre;}te(l  ^rith  the  Swiss,  and,  without  waiting  for  a 
coiiuai^.-'ioii  fr  om  the  king,  concluded  an  agreement,  by  virtue 
of  which  the  king  of  France  was  to  renoimce  his  pretensions 
to  the  duchy  of  Milan,  and  to  pay  the  Swiss,  by  settled  in- 
stalments, the  sum  of  six  hundred  thousand  crowns ;  whereas 
the  Swiss,  on  their  side,  promised  nothing  further  than  to  re- 
turn home  to  their  own  country, — thus  remaining  at  liberty 
to  attack  France  again,  if  they  thought  proper*  They  re> 
ceived  hostages,  and  departed.  The  king  was  very  much  dis- 
satisfied with  the  treaty,  though  it  had  Faved  T^ijon,  and  rescued 
the  kingdom  from  an  imminent  and  alarming  danger;  nnA  he 
£  226  J  refused  to  ratify  it."t  It  is  certain  that  La  Triniouilit-  had 
exceeded  the  powers  he  derived  from  his  commission,  espe- 
cially in  promising  that  the  king  should  renounce  the  duchy  of 
Milan.  It  is  probable,  indee<^  that  his  only  view  was  to  rid 
himself  of  an  enemy  whom  it  was  lees  difficult  to  overreach 
in  ne^tiation  than  to  subdue  in  battle.  Louis  was  not  obliged 
to  ratify  and  execute  a  treaty  concluded  without  orders  and 
without  authority;  and,  if  the  Swiss  were  decmved,  tbey 

I U.  B«  Watterille's  History  of  th« 
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eonld  only  blame  their  own  imprudence.  But,  as  it  manifestly  ^'<^<^^ 
appeared  that  La  Trimouillc  did  not  Lcliave  towards  tlioni  mtn 
candour  and  honesty,  since  he  had  deceived  them  on  the  sub- 
ject of  the  hostages,  by  giving,  in  that  character,  men  of  the 
meanest  rank,  instead  of  foui'  of  the  most  distinguished  citi- 
zens, as  he  had  promised,* — the  Swiss  would  have  been  justi- 
fiable in  refusing  to  make  peace  without  obtaining  satisfaction 
for  that  act  of  perfidy,  either  bj  the  surrender  of  him.who 
was  the  author  of  it,  or  in  some  other  manner. 

The  promiseSi  the  conventions,  all  the  private  contracts  of  ^  213.  Pri- 
the  sovereign,  are  naturally  subject  to  the  same  rules  as  tliosf  ^J^^^j^^ 
of  private  persons.    If  any  difBculties  arise  on  the  subject,  it  ^^^g^g^  " 
is  equally  conformable  to  the  rules  of  docorum,  to  that  deli- 
cacy of  Hcntiment  which  ought  to  be  particularly  conspicuous 
in  a  sovereign,  and  to  the  love  of  justice,  to  cause  them  to 
be  decided  by  the  tribunals  of  the  state.    And  .>uch  indeed 
is  the  practice  of  all  civilized  btates  that  arc  governed  by 
settled  kws. 

y   The  conventions  and  contracts  which  the  sovereign,  in  his;  n4.  Con- 
SOVereign  character  and  in  the  name  of  the  state,  forms  with  tra.  is  m.oh.- 
private  individuals  of  a  foreign  nation,  fall  under  the  rules  '^'^ 
WD  have  laid  down  with  respect  to  public  treaties.    In  fact,  ^^in  IZ' 
when  a  sovereign  enters  into  a  contract  with  one  who  is  name  of  Um 
wholly  independent  of  him  and  of  the  state,  whether  it  be 
with  a  private  person,  or  with  a  nation  or  sovereign,  this  cir- 
cumstance does  not  produce  any  difference  in  the  rights  of 
the  parties.  -  If  the  private  peison  who  has  treated  with  the 
sovereign  is  his  subiect,  the  rights  of  each  party  in  tiiis  case 
also  are  the  same :  but  there  is  a  difference  in  the  manner  of 
deciding  the  controversies  which  may  arise  from  the  contract. 
That  private  person,  being  a  subject  of  the  state,  is  obliged 
to  submit  his  pretensions  to  the  established  courts  of  justice. 
It  is  added  by  some  writers  on  this  subject,  that  the  sovereign 
may  rescind  tliosc  contracts,  if  they  prove  inimical  to  tlie 
public  welfare.  Undoubtedly  he  may  do  so,  but  not  upon  any 
principle  derived  from  the  peculiar  nature  of  sucli  contracts;  [  227  J 
—-it  must  be  either  upon  the  same  principle  which  invalidates 
even  a  public  treaty  when  it  is  ruinous  to  the  state  and  incon- 
sistent with  the  public  safety,— or  by  virtue  of  the  eminent 
damamf  which  gives  the  soverei^  a  right  to  dispose  of  the 
property  of  the  citizens  with  a  view  to  the  conunon  safety. 
vTe  speak  here  of  an  absolute  sovereign.   It  is  from  the  oon» 
gtitation  of  each  state  that  we  are  to  learn  who  are  the  per- 
sons, and  what  is  the  power,  entitled  to  contract  in  the  name 
of  the  state,  to  exercLse  the  supreme  authority,  and  to  pro- 
nounce on  what  the  public  welfare  r<  (|uircs. 

W  lieu  a  iawfal  power  contracts  in  the  name  uf  the  state,  it|  215.  ihcj 

lajs  an  obligation  on  the  nation  itself,  and  consequently  on*"*»**»^ 

*  8m  ]>•  WatteviUa'i  Hbtoiy  of  tlw  Batntlo  CobMmmJi  p.  190. 
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nooK  n.   all  the  future  rulers  of  the  society.    When,  therefore,  a  prlnc.*» 
CHAP,  xiv.       ^jj^,  power  to  form  a  contract  in  the  iiuinc  of  the  state,  he 
tioa,  and  on  i^yg  an  obligation  on  all  his  successors ;  and  these  are  not 
*ors*"^***^  leas  bound  t£in  himself  to  fulfil  his  engagements. 
i  218.  Dobto         oondnetor  of  the  nation  may  have  dealings  of  his  own» 
of  th^MTo-and  private  dehts;  and  his  private  property  alone  is  liable 
rt  ign  and    f^^  i\^q  discharge  of  snch  debts.    But  loans  contracted  for 
Oie  »tate.    ^j^^  sorvico  of  the  State,  debts  incurred  in  the  administration 
of  public  affairs,  are  contracts  in  all  the  strictness  of  law,  and 
obligatory  on  the  state  and  the  whole  nation,  which  is  indi??- 
pensably  bound  to  dischari^o  those  debts.*    When  once  they 
nave  been  contracted  by  lawful  authority,  the  rijiht  of  the 
creditor  is  indefeasible.    Whether  the  money  burrowed  has 
been  turned  to  the  advantage  of  the  state,  or  squandered  in 
foolish  expenses,  is  no  concern  of  the  person  who  has  lent  it: 
he  has  intrusted  the  nation  with  his  property,  and  the  nation 
is  bound  to  restore  it  to  him  a«ain :  it  is  so  much  the  worse 
for  her,  if  she  has  committed  the  management  of  her  affiurs 

  to  improper  hands. 

This  maxim,  however,  has  its  bounds,  founded  even  on  the 
nature  of  the  thing.  The  sovereign  has  not,  in  general,  a 
power  to  render  the  state  or  body  corporate  lial)]e  for  the 
debts  ho  contracts,  unless  they  be  incurred  with  a  view  to  the 
national  advantage,  and  in  order  to  enable  him  to  provide  for 
all  occorrences.  If  he  is  absolute,  it  belongs  to  him  alone  to 
decide,  in  all  donbtiiil  esses,  what  the  welfare  and  safety  of 
the  state  require*  But,  if  he  should,  without  necessity,  con- 
tract debts  of  immense  magnitude  and  capable  of  ruining  the 
nation  for  ever,  there  could  not  then  exist  any  doubt  in  the 
case :  the  sovereign  has  evidently  acted  without  authority ; 
and  those  vcho  have  lent  him  their  money  have  imprudently 
[  228  ]  risked  it.  it  cannot  be  presumed  that  a  nation  has  eviT  con- 
sented to  submit  to  utter  ruin  through  the  caprice  and  foolish 
prodigality  of  her  ruler. 

As  the  national  debts  can  only  be  paid  by  contributions 
and  taxes,  wherever  the  sovereign  has  not  been  intrusted  by 
the  nation  with  a  power  to  levy  taxes  and  contributions,  or, 
in  short,  to  raise  supplies  by  ms  own  authority,  neither  has 
he  a  power  to  render  her  liable  for  what  he  borrows,  or  to  in- 
volve the  state  in  debt.  Thus,  the  kinrr  of  England,  who  h-\^ 
the  right  of  making  peaoe  and  war,  has  not  that  of  contract- 


*  la  1596,  Philip  II.  decUred  him-  could  no  longer  find  iny  one  who  was 
»elf  •  baakropt,  nnder  pretenoe  (tuX  an  willing  to  lend  him  monej ;  and  bis 


vnfUradTMitegeliMlbeeii  takMoTUs  aShini  raftoed  w  MTWvly  in 

neoessities.    His  creditors  loudly  ex-  quence,  that  ho  was  oMiged  to  roplace 

olaimoH  nfrninst  his  conduct,  and  sls-  things  on  their  former  footing,  and  to 

ssrtod  that  110  oon&denee  oottld  thence-  hoal  the  wound  which  he  had  giren  to 

fbrwwd  1m  piaeed  sitiMr  In  Ms  word  or  the  public  faith. — Qrotius,  BisL  of 

bis  trcfiticii,  since  he  intorpo^ed  the  the  Distnrbaiiot*  i&  tli«  KtUiariMidi^ 

rojal  authority  to  sapersede  them.  He  book 
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ing  national  debts,  witLoui  tlie  concurrence  of  pai  liaiaenl :   book  n. 
because  he  cannot,  without  their  concurrence,  levy  any  money 
on  his  people. 

The  case  is  not  tlie  Banie  with  tiie  donationa  of  the  sove-  f  sir.  Do. 
reign  as  with  his  debts.  When  a  sovereign  haa  borrowed  "»t5ons  of 
without  necessity,  or  for  an  unwise  purpose,  the  creditor  has 
intrusted  the  state  with  his  property  ;  and  it  is  just  that  the"'*^ 
state  should  restore  it  to  him,  if  at  the  time  of  the  transac- 
tion, he  could  entertain  a  reasonable  presumption  that  it  ^^as 
to  the  state  he  was  lending  it.  But,  when  the  sovereign  gives 
awuy  any  of  the  property  of  the  state, — a  part  of  the  national 
domain, — a  considerable  fief, — ^he  has  no  right  to  make  such 
ffrant  except  with  a  view  to  the  public  weliare,  as  a  reward 
tmr  serncee  rendered  to  the  state,  or  for  some  other  reason- 
able cause,  in  which  the  nation  is  concerned :  if  he  has  made 
the  donation  ^vithout  reason,  and  without  a  lawful  cause,  he 
has  made  it  without  authority.  His  successor,  or  the  state, 
may  at  any  time  revoke  such  a  grant ;  nor  would  the  revoca- 
tion be  a  wrong  done  to  the  grantee,  since  it  does  not  deprive 
him  of  any  thing  which  he  could  justly  call  his  own.  What 
we  hero  advance  holds  true  of  every  sovereign  whom  the  law 
does  not  expressly  invest  with  the  free  and  absolute  disposal 
of  the  national  property :  so  dangerous  a  power  is  neyer  to 
be  founded  on  presumption. 

Immunities  and  privileges  conferred  by  the  mere  liberality 
of  the  sovereigu,  are  a  kind  of  donations,  and  may  be  revoked 
in  the  same  manner,  if  they  prove  detrimental  to  the  state. 
But  a  sovereign  cannot  revoke  them  by  his  bare  nnthority, 
unless  he  be  absolute :  and,  even  in  this  case,  he  ougiit  to  be 
cautious  and  moderate  in  the  exertion  of  )iis  power,  uniting 
an  equal  share  of  prudence  and  equity  on  the  occasion.  Im- 
munities granted  for  particular  reasons,  or  with  a  view  to 
some  return,  partake  of  the  nature  of  a  burdensome  contract, 
and  can  only  be  revoked  in  case  of  abuse,  or  when  they  be- 
come incompatible  with  the  safety  of  the  state.  And  if  they 
bo  suppressed  on  this  latter  account,  an  indemnification  is 
due  to  those  who  enjoyed  them* 


CHAP.  XV.  [  229  ] 

OF  THE  FAITH  OF  TREATIES.  CHAP,  xr. 

THOUGH  we  have  sufficiently  established  (SS 163  and  164)  ?  ' 
the  indispensable  necessity  of  keepin<!;  promise*',  and 
ing  treaties,  the  sulgect  is  of  such  iinportnnce,  that  wo  cannot 
forbear  considoiinji  it  here  in  a  more  general  view,  a??  inter- 
estin;:,  not  only  lu  contractino:  parties,  but  likewise  to  all 
natious,  and  to  the  universal  society  of  mankind. 
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BOOK  n.     Eyerj  tlimg  wbicb  the  pablio  safety  renders  inTioUble  is 
<^5£L.^  sacred  m  Bocletv*  Thns,  the  person  of  the  sovereign  is  sacred, 
because  the  safety  of  the  state  requires  that  he  should  be  in 

perfect  security,  and  above  the  reach  of  violence :  thus  the 
people  of  Rome  declared  the  per8ons  of  their  tribunes  sacred, 
—considering  it  as  essential  to  their  own  safety  that  their 
defenders  phould  be  screened  from  all  violence,  and  even  ex- 
empt from  fear.    Every  thing,  therefore,  which  the  couiiiiua 
safety  of  mankind  and  the  peace  and  secnritj  of  hnmaa  so- 
ciety reqmre  to  be  held  inviolable^  is  a  thing  that  should  be 
snored  among  nations.  ^ 
1 219.  Tim'    Who  oan  doubt  that  treaties  are  in  the  number  of  those 
ties  aro  sa-  things  that  are  to  be  held  sacred  hf  nations  ?   By  treaties 
cred  be-     ^jj^  ^^g^  important  affairs  are  determined  ;  by  them  the  pre- 
^^jy^    /  tenaions  of  sovereigns  are  regulated  ;  on  them  nations  are  to 
depend  for  the  acknowledgment  of  their  rights,  and  the  iiecu- 
rity  of  their  dearest  interests.    Between  bodies  politic, — be- 
tween sovereigns  who  acknowledge  no  superior  on  earth, — 
treaties  are  die  only  means  of  adjusting  their  Tarions  pre- 
tensions,—of  establishing  fixed  rules  of  conduct, — of  aseer- 
taining  what  they  are  entitled  to  expect,  and  what  they  hare 
to  depend  on.   But  tren  t  i  s  are  no  bettor  than  empty  words, 
if  nations  do  not  consider  them  as  respectable  engagements, 
— as  rules  which  are  to  be  inviolably  observed  by  soTereigns, 
and  held  gacred  throughout  the  whole  earth, 
f  220.  Th«     The  faith  of  treaties, — that  firm  and  sincere  resolution, — 
laithoftrwv- that  invariable  constancy  in  fulfilHn?  our  engagements, — r.f 
which  we  make  profession  in  a  treaty,  is  therefore  to  be  hcia 
sacred  and  inviolable  between  the  nations  of  the  earth,  whose 
safety  and  repose  it  secures :  and,  if  mankmd  be  not  wilfully 
deficient  in  tneb  duty  to  tftmselves,  infamy  must  ever  be  tbe 
portion  of  him  who  violates  his  faith. 
;  221.  He     He  who  violates  his  treaties,  violates  at  the  same  time  the 
who  riolatcslaw  of  natious  ;  for,  he  disregards  the  faith  of  treaties, — that 
TioliiiMn^aio  ^^^^^  which  the  law  of  nations  declares  sacred ;  and,  so  far 
lawofna-  as  depends  on  him,  he  renders  it  vnin  and  ineffectual.  Doubly 
ttoD«.        guilty,  he  does  an  injury  to  liis  ally,  lie  does  an  injury  to  all 
nations,  and  iniliets  a  wound  on  the  great  society  of  mankinii 
[  230  ]  "  On  the  observance  and  execution  of  treaties,*'  said  a  re- 
spectable sovereign,    depends  all  the  security  which  princes 
and  states  have  with  respect  to  each  other :  and  no  depend- 
ence  could  henceforward  be  placed  in  future  conventions  if 
the  existing  ones  were  not  to  be  observed."* 
?  222.  VA-u    As  all  nations  are  interested  in  maintaining  the  faith 
of  DBtions   treaties,  nnd  causing  it  to  be  everywhere  couRidered  as  sac  n  i. 
^T^^lfr*-'"  ^^^^  iTiviolahle,  no  likewise  they  are  justiftable  in  f  ininn::  a 
confederacy  for  the  purpose  of  repressing  him  who  testiiics  a 

♦  Resolution  of  the  Statcs-Oencral,    to  the  Memorial  of  the  Marqnij  dc  5t 
Of  die  l«th  of  H»nli,  im,  in  unwir  PhUif^  AmbMndor  of  BfSa. 
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disregard  for  it, — who  openly  sporta  irith  St,— who  nolatea  loo*  it. 
Mid  tramples  it  under  foot  Such  a  man  is  a  public  enemy 
wlio  saps  the  foundations  of  the  peace  and  common  safety  of 
nations*  Bat  we  should  be  careful  not  to  extend  this  maxim 
to  the  prejttdiee  of  that  liberty  and  independence  to  which 
every  nation  has  a  claim.  When  a  sovereign  breaks  his 
treaties,  or  refuses  to  fulfil  them,  this  *}ovs  not  immediately 
imply  that  he  coiiniders  them  as  empty  names,  and  that  he 
disregards  the  faith  of  treaties :  he  may  have  good  reasons 
for  thinking  iiimseif  liberated  irom  hib  engu^omenta ;  and 
other  sovereigns  have  not  a  right  to  judge  him.  It  is  the 
Bovereien  who  violates  his  engagements  on  pretences  that  are 
endentiy  fiivolons,  or  who  does  not  even  think  it  worth  hie 
while  to  allege  any  pretence  whatever,  to  gi?e  a  colourable 
^kes  to  his  conduct^  and  cast  a  veil  over  his  want  of  faith,— 
It  is  such  a  sovereign  who  deserres  to  be  treated  as  an  enemy 
to  the  human  race. 

In  treating  of  religion,  in  the  first  book  of  this  work,  we  ^  223.  Th» 
could  not  avoid  givinor  several  instances  of  the  enormous 
abuses  which  the  popes  formerly  made  of  their  authority,  j^^^^  y,y 
There  was  one  in  particular,  which  was  equally  injurious  to  all  popoa. 
states,  and  snbversiTe  of  the  law  of  nations.  Several  popes 
have  undertaken  to  break  the  treaties  of  sovereigns ;  they 
carried  their  daring  audacity  so  far  as  to  release  a  ontract- 
ing  power  from  his  engagements,  and  to  absolve  him  from 
the  oaths  by  which  he  had  confirmed  them.  Cesarini,  legate 
of  pope  Eugenius  the  Fourth,  wishing  to  break  the  treaty 
which  Uladislaus,  king  of  Poland  and  Hungary,  had  con- 
cluded with  the  sultan  Amurath,  pronounced,  in  the  pope's 
name,  the  king's  absoluLiou  from  his  oaths."  in  thuac  Liuies 
of  ignorance,  people  dioqght  thonselves  really  bound  by  no- 
thing but  their  oaths,  and  they  attributed  to  the  pope  the 
power  of  absolving  them  from  oaths  of  everr  kind.  Uladislaus 
renewed  hostilities  against  the  Turks :  but  that  prince,  in 
other  respects  worthy  of  a  better  fate,  paid  dearly  for  perfidy, 
or  rather  for  his  superstitious  weakness:  he  ]>erished,  with 
his  army,  near  Yarna : — a  loss  which  was  fatal  to  Christen- 
dom, and  brought  on  her  by  her  spiritual  head.  The  follow- 
ing epitaph  was  written  on  Uladislaus: 

Romnlidw  Canna«,  ego  Varnam  clade  notarL 

Discite,  mortales,  qod  tomerare  fidcm. 
Mo  ni.'^i  pontificcfl  jussUsent  ruiupere  foedai, 

Hon  ferret  Soytbicom  PAononis  ora  jugnm. 

Pope  John  XII.  declared  null  the  oath  which  the  emperor  [  231  ] 
Louis  of  Bavaria,  and  his  competitor  Frederic  of  Austria,  had 
mutually  taken  when  the  emperor  set  the  latter  at  liberty. 
Philip^  duke  of  Burgundy,  abandoning  the  alliance  of  the 

*  History  ol'  Folaud,  hy  tho  Cbevulier    Dlugoss*,  Neugobaucr,  6ariiicki,  iierburl, 

do  SoligDM,  roL  ir*  lU.  Ha  qootot  I>«  FuiiUn, 
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BOOK  n.  English,  procured  from  the  pope  and  tho  council  of  Basil  an 
_£2±H.iI:- absolution  from  his  oath.    And  at  a  time  when  tlie  reWval 
of  letters,  and  the  establishment  of  the  lleformation  ghoold 
have  rendered  the  popes  more  circumspect,  the  legate  Caraffa, 
in  order  to  induce  Henry  11.  of  France  to  a  renewal  of  hos- 
tilitieB,  had  the  audftcity  to  abfloWe  him,  in  1566,  from  the 
oath  he  had  made  to  oheerve  the  trace  of  VanceUes.*  The 
famous  peaoe  of  Westphalia  displeasing  the  pope  on  many 
accounts,  he  did  not  confine  himself  to  protesting  against  the 
articles  of  a  treaty  in  which  all  Europe  was  interested :  he 
publi{?hed  a  bull,  in  which,  from  Ins  men  certain  knowledge^ 
and  full  ecclesiastical  power,  he  declarorl  several  article?  of 
the  treaty  nullf  vain,  invalid,  iniquitous,  i/n^!ji:if,  condemned, 
reprobated,  frivolom,  void  of  force  and  effect ;  and  thai  no- 
hody  wan  bound  to  observe  them  or  any  of  them,  though  they 
were  confirmed  by  oath, — ^Nor  was  this  all : — his  holiness,  as- 
snmins  the  tone  of  an  absolute  master,  proceeds  thns — And^ 
nwemeleit,  for  ihe  greater  preeauHon^  and  ae  much  a$  need 
he,  from  the  eame  metwtUy  mumUdge,  deliberations,  and  ple- 
nitude of  power ,  we  condemn^  reprobate,  break,  annul,  and 
deprive  of  all  force  and  effect,  the  said  articles,  and  all  the 
other  things  prejudicial  to  the  above,  }f<?.t    Who  does  not  see 
that  tlicse  daring  acts  of  the  popes,  which  were  formerly  very 
frequent,  were  violations  of  the  law  of  nations,  and  directly 
tended  to  destroy  all  the  bands  that  could  unite  mankind, 
and  to  sap  the  foundations  of  their  tranquillity,  or  to  render 
the  pope  sole  arbiter  of  their  affairs? 
^  iM.  ThiB    Bat  who  can  restrain  bis  indignation  at  seeing  this  strange 
av.use  »u-    abuse  anthorised  by  princes  themselves  ?   In  the  treaty  oon- 
^J^**^  eluded  at  Vincennes,  between  Charles  V.  king  of  France,  and 
Robert  Stuart,  king  of  Scotland,  in  1871,  it  was  ncrrccd  that 
the  pope  s/tould  absolve  the  Scots  from  all  the  oaths  thcf/  htMi 
taken  in  stvearin;^  to  a  truce  with  the  Fnnlish,  ami  t/iat  he 
^  232  ]  should  promise  never  to  absolve  the  French  or  Scots  from  the 
oaths  they  were  about  to  make  in  swearing  to  the  new  treaty.X 
{  sss.  Uia    The  custom  generally  received  in  former  times,  of  swearing 
to      observance  of  treaties,  had  famished  the  popes  with  a 
in  tnatiea.  p^^^t  for  chuming  the  power  of  breaking  them,  by  absohr* 
mg  the  contracting  parties  from  their  oaths.   Bat,  in  the 
olnetiuitB '  P^^^®°^  ^^7^        children  know  that  an  oath  does  not  con- 
ihoobiiRa-  stitutc  the  obligation  to  keep  a  promise  or  a  treaty:  it  only 
UoQ.  (U8)  gives  an  additional  strength  to  that  obligation,  by  calling  God 

*  On  these  faeto,  8««  the  Freneb  and  out  a  preTiont  dedftntton  of  hoftUi- 

Gcrman   lii>ti>riftns. — "Thus  war  wns  ties." — T>e  Thon,  lib.  ttii. 

determined  on  in  favoar  of  the  pope :  f  History  of  the  Treaty  of  West- 

and  after  eardinal  Gkniffa,  by  rirtae  of  phalio,  by  FaOier  Bougcant,  io  limo* 

the  powers  voBted  in  him  by  his  hoIi>  Tol.  vi.  p.  413. 

ness,  had  nbHulrod  the  king  from  the  ^  Choi^'e  Hiatorj  of  CiMNrlee  V. 

oiths  he  had  taken  in  ratification  of  2S2. 

the  truee,  he  eren  permitted  him  to  (128)  Pal«7i  In  hie  Mofal  Fhiloeo- 

attack  the  emperor  and  hii  eon  wlfli-  phj,  agrees  in  tUa  tIbw  of  monl  ottt* 
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to  bear  witness.  A  man  of  sense,  a  man  of  honour,  does  not  book  n. 
think  himself  less  bound  hy  Ins  word  alone,  by  bis  faith  once  j'y* 
pledged,  than  if  he  had  added  the  sanction  of  an  oath.  Cicero 
would  not  have  us  to  make  much  difference  between  a  per- 
jurer and  a  liar.  "  The  habit  of  lying  (says  that  great  man) 
payee  tlie  iray  to  perjury.  WhoeTer  can  be  prerailed  on  to 
utter  a  fakehood,  may  be  easil^r  won  over  to  commit  perjury: 
for  the  man  who  has  once  deviated  from  the  line  of  tnitiiy 
generally  feels  as  little  scrapie  in  consenting  to  a  perjury  as 
to  a  lie.  For,  what  influence  can  the  invocation  ot  the  gods 
have  on  the  mind  of  him  who  is  deaf  to  the  voice  of  con- 
science? The  same  punishment,  therefore,  which  heaven 
has  ordained  for  the  perjurer,  awaits  also  the  liar :  for  it  is 
not  en  account  of  the  formula  of  words  in  which  the  oath  is 
couched,  but  of  the  perfidy  and  villany  displayed  by  the  per- 
jurer in  plotting  harm  against  hia  neighbour,  that  the  anger 
and  indignation  of  the  gcSs  is  roused.'^ 

The  oath  does  not  then  produce  a  new  obligation :  it  only 
gives  additional  force  to  the  obligation  imposed  by  the  treaty, 
and  in  every  thing  shares  the  same  fate  with  it.  Where  the 
treaty  is  of  it?  own  nature  valid  and  obligatory,  the  oath  (in 
it«elf  a  supererogatory  obligation)  is  so  too:  but,  where  tne 
treaty  is  void,  tlie  oath  is  void  likewise. 

The  oath  is  a  personal  act:  it  can  therefore  only  regard 2 226.  it 
the  person  of  him  who  swears,  whether  he  swears  himself,  or 
deputes  another  to  swear  in  his  name.   However,  as  this  act  ^^^^^  ° 
does  not  produce  a  new  obligation,  it  makes  no  change  in  theoUigftHoiit. 
nature  of  a  treaty.   Thus,  an  alliance  confirmed  by  oath  is 
po  confirmed  only  with  respect  to  him  who  has  contracted  it : 
but  if  it  be  a  real  alliance,  it  survives  him,  and  passes  to  his 
successors  as  an  alliance  not  confirmed  by  oath. 

For  the  same  reason,  since  the  oath  can  impose  no  other? 227.  It 
obligation  than  that  whicli  results  from  the  treaty  itself,  it s'^f^snopw- 
gives  no  pre-eminence  to  one  treaty,  to  the  prejudice  of  those  "^J"*^?** 
that  are  not  sworn  to.    And  as,  in  case  of  two  treaties  clash-  above 
ing  with  each  other,  the  more  ancient  ally  is  to  be  preferred  uodier. 
({  167) ;  the  same  rule  should  be  observed,  even  though  the 
more  recent  treaty  has  been  confirmed  by  an  oath.    In  the  [  282  ] 
same  manner,  since  it  is  not  allowable  to  engage  in  treaties 


f^tion.    It  i;*  llio  modem  policy  to  rotifncriL     Quia   enlm  dcproeatione 

ra* train  prospective  oaths,  or  rstber  pro-  doorum,  Don  oonsoiootio)  fide  oommo- 

miMi,  «Dd  all  extn^jndidal  oatiit  iiol  Yvtorf  Propteres,  que  pom*  ftb  diit 

Msentiol  for  eliciting  tvldeDee  upon  inunortalibufl  perjuro,  hteo  eadem  m«ii» 

|>o*r  event?.— C.  dncl  conetitutA  est.   Non  cnim  <«x  fM- 

*  At  quid  interest  inter  pcrjurum  ct  tiooe  verborum  quibus  jusjiiniudum 

vwBdaMift?  Qai  neiitirl  fok^  p«J«imr»  «oiDpinb«nditar,  aed  «z  perfld^  «t 

consueviL    Qnom   ego,  at  montintur,  inalitia  per  iiuam   insidisD  t«ndnntiir 

ivduc  ere  poMoiD,  u(  pcgeret,  exoraro  tixom,  dii  iounortalea  hominibiu  inuoi 

flieilo  potero :  BUii  qtii  iem«l  ft  rttitste  6t  fneeoBaoTO  conffuAmiit.  CHoer.  Onl 

d«Sexity  hie  non  mnjori  religiono  nd  pro  Q.  R«ido,  oomoedo. 
fi4«riam  qum  ad  nuMMlaeSaai  perdaci 
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II.   inconsistent  with  c.\i^ti^g  ones     l''>'>),  the  circumstaTice  of 
taw.  XV.       j^j^^Ij  ju.^tifj  such  troaties,  iior  give  them  £»ufiicieni 

validity  to  supersede  those  which  are  incompatihle  with  them; 
— ^if  it  had  audi  an  effect,  this  would  be  a  oonvenieiit  mode 
forprinoes  to  rid  themBolTes  of  their  engagements* 
{  ns.  It      Thas  also  an  oath  cannot  give  validity  to  a  treaty  that  is 
cannot  give  Qf  jts  OWQ  BatBTe  invalid, — justify  a  treaty  which  is  in  iteelf 
teMirilMt  "'U"'^*> — impose  any  ohhgation  to  fulfil  a  treaty,  however 
JjJJijM.   lawfully  concluded,  when  an  occasion  occurs  in  which  the 
observance  of  it  wmild  be  unlawful, — as  for  instance,  if  the 
ally  to  wli  (111  -uccuurs  have  been  promised  undertakes  a  war 
that  is  iiiunii'cstly  unjust.    In  short,  every  treaty  made  for  a 
dishonourable  purpose  (§  161),  every  treaty  prejudicial  to  the 
state  (§  160),  or  contruy  to  her  fondamental  laws  (Book  L 
§  265),  being  in  its  own  natore  void,-^tlie  oath  that  may  have 
been  added  to  such  a  treaty  is  void  likewise,  and  faUs  to  the 
ground  together  with  the  oovenant  whioh  it  was  intended  to 
confirm. 

{  22».  Aa-     The  asseverations  used  in  entering;  into  engagements  are 
taveratioiu.  fornis  of  expreF^^ion  intended  to  give  the  greater  force  to  pro- 
mises.   Thus,  kings  promise  in  the  most  sacred  manner^  ^rith 
good  faithy  golemnh/,  irrevocalh/^  and  engage  their  ra^al 
wordf  &uc,    A  man  of  honom*  tluiiks  himself  su^ciently  bound 
by  his  word  alone ;  yet  these  asseverations  are  not  useless,  in- 
asmuch as  they  tend  to  prove  that  the  contracting  parties 
form  their  eng^ments  deliberately,  and  with  a  knowledge 
of  what  they  are  about.    Hence,  consequently  the  violation 
of  such  engagements  become  the  more  disgraceful.  With 
mankind,  whose  faith  is  so  uncertain,  every  circumstance  is 
to  be  turned  to  advantage:  an<l  since  tlie  sense  of  sbamo  ope- 
rates more  powerfully  on  their  minds  than  the  sentiment  of 
duty,  it  would  be  imprudent  to  neglect  this  method, 
jf  830.  Th#     After  what  we  have  said  above  (§         it  were  unnecessary 
fiuth  of     ^  undertake  in  this  place  to  prove  that  the  faith  of  treaties 
Do^depMid'  ^     relation  to  the  difference  of  religion,  and  cannot  in  any 
<tt  tlw       manner  depend  upon  it*  The  monstrous  maxim,  that  no  faith 
ference  of   iito  be  kept  With  heretic%  might  formerly  raise  its  head  amidst 
'^^^s^*     the  madness  of  party  and  the  fury  of  superstition :  but  it  is 
at  present  generally  detested. 
Pre-    If  the  security  of  liini  who  stipulates  for  anytliing  in  his 
betak^^  own  favour  prompts  him  to  require  precision,  fulness,  and 
wording  greatest  clearness  in  the  expressions, — good  faith  de- 

^atiofl.  mancU,  on  tlie  other  hand,  that  each  party  should  express  his 
promises  clearly,  and  without  the  least  ambiguity.  The  faith 
of  treaties  is  basely  prostituted  by  studying  to  couch  them  in 
vague  or  equivocal  terms,  to  introduce  ambiguous  expressions, 
to  reserve  subjects  of  dispute,  to  overreach  tliose  with  whom 
we  treat,  and  outdo  them  in  cunning  and  duplicity.  Let  the 
man  who  cxcel.^  in  these  arts  boast  of  h'\<  happy  talents,  and 
esteem  himself  a  keen  negotiator ;  but  reason  and  the  sacred 
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law  of  Batnro  wXL  eUss  him  m  f«r  beneath  a  vulgar  cheat  as  n. 
the  majesty  of  kings  iB  exalted  above  private  persons.  Trae 
diplomatic  skill  consists  in  guarding  ag^unst  impoaition,  not 

in  practising  it 

Subterfuges  in  a  treaty  are  not  less  contrary  to  good  faith.  2  232.  Sub. 
His  catholic  Majesty,  Ferdinand,  having  concluded  a  treaty  j^^^^ 
with  the  archduke  his  son-in-law,  thought  he  could  evade  it 
by  privately  protesting  against  the  treaty :  a  puerile  finesse  ! 
which,  without  giving  any  right  to  that  prince,  only  exposed 
his  weakness  and  duplicity. 

The  roles  that  establish  a  lawful  interpretation  of  treaties  2  2ss.  An 
are  sufficiently  important  to  be  made  the  subjeet  of  a  distinct  f^''^^ 
chapter.    For  the  present,  let  us  simply  observe  that  an  evi-pr^t,^^  " 
dently  false  interpretation  is  the  grossest  imaginable  violation 
of  the  faith  of  treaties.   He  that  resorts  to  such  an  expedient,  ^ii^  the 
either  impu  U  utly  sports  with  that  sacred  faith,  or  sufficiently  ^jJ^J^ 
evinces  his  inward  conviction  of  the  degree  of  moral  turpitude 
annexed  to  the  violation  of  it :  he  wislies  to  act  a  dishonest 
part,  and  yet  preserve  the  character  of  an  honest  man :  he 
IS  a  puritanical  impostor,  who  aggravates  his  crime  1^  the 
addition  of  a  detestable  h^ocrisy.   Grotius  quotes  several 
instances  of  evidently  false  mterpretations  put  upon  treaties  :* 
the  Plateaus,  having  promised  the  Tliehans  to  restore  their 
prisoners,  restored  them  after  they  had  put  them  to  death. 
Pericles,  having  promised  to  spare  the  lives  of  such  of  the 
enemy  aa  laid  down  their  aTms,f  ordered  all  those  to  be  killed 
who  had  iron  clasps  to  their  cloaks.   A  Roman  general,^  hav- 
ing agreed  with  Antiochus  to  restore  him  half  of  his  fleet, 
caused  each  of  the  ships  to  be  sawed  in  two.    All  these  in- 
terpretations are  as  fraudulent  as  that  of  Bhadamlstus,  who, 
according  to  Tacitus's  account,||  having  sworn  to  Mithridates 
that  he  would  not  employ  either  poison  or  the  steel  against 
him,  caused  him  to  be  smothered  under  a  heap  of  clothes. 

Our  faith  may  be  tacitly  pledged,  as  well  as  expressly  :  it  ?  234.  JtM 
is  sufficient  that  it  be  pledged,  in  order  to  become  obligatory :  ^**^7 
the  Tnaniier  can  make  no  diflerencc  in  the  case.    The  tacit ^^^^^^'^ 
pledging  of  faith  is  founded  on  a  tacit  consent ;  and  a  tacit 
consent  is  that  which,  is,  by  fair  deduction,  inferred  from  our 
actions.    Thus,  as  Grotius  observes,§  whatever  is  included  in 
the  nature  of  certain  acts  which  are  a^eed  upon,  is  tacitly 
comprehended  in  the  agreement :  ot,  in  other  W(h^,  every 
thing  which  is  indispensably  necessary  to  give  effect  to  the 
articles  agreed  on.  Is  tacitly  granted.    If,  for  instance,  a  pro- 
mise is  made  to  a  hostile  army  who  have  advanced  far  into 

*  Do  Jure  Belli  ct  Pacb,  lib.  iL  cap.  ^  Q.  Fabius  Labeo,  according  to  Va- 

ztrL  f  5.  lerins  Hszbmti ;  Livj  makM  no  bimi. 

f  Litemlly,  "  laid  dowa  their  iron  or  Uon  of  tbo  traoBactioil. 

ttetl :"  benco  tbo  perfidious  quibble  on  Q  Annal.  lib.  xil. 

tho  word  iioH,  wbicb  cauuot  be  so  well  g  Lib.  iii.  cap.  xxiv.  ^  1. 
reodeiod  in  Engluh, 
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»ooic  n.  the  country,  that  they  shall  be  allowi'l  to  return  home  in 
!!f5lJ!L!!i  safety,  it  is  manifest  that  they  c.-mnot  lie  refused  |irovisions; 
for  they  cannot  return  withuui  ihem.  In  the  same  manner, 
in  demanding  or  aeoepting  an  interview^  full  seearitj  is 
taeitlj  promSed.  Livy  justly  says,  that  the  Gallo-Qreeka 
Tiolated  the  law  of  nations  in  attacking  the  oonsnl  Manlins 
at  the  time  when  he  was  repairing  to  the  plaoe  of  interview 
to  which  they  had  invited  him.*  The  emperor  YaleriaOy 
having  been  defeated  by  Sapor,  king  of  Persia,  sent  to  him 
to  sue  for  peace.  Sapor  deelnred  that  he  wished  to  troiit 
with  the  emperor  in  person  ;  ami  \  alerian,  having  consented 
to  the  interview  without  any  suspicion  of  fraud,  was  carried 
off  by  the  perfidious  enemy,  who  kept  him  a  prisoner  till 
t  his  death,  and  treated  him  with  the  meet  hratal  emelty.-l- 
—  Grotius,  in  treating  of  tacit  conventionB,  speaks  of  those  in 
whidi  the  parties  pledge  their  faith  bT  mute  signs.}  But  we 
ought  not  to  confound  these  two  kinds  of  tacit  conventions : 
for  that  consent  which  is  sufficiently  notified  by  a  sign,  is  an 
express  consent,  as  clearly  as  if  it  had  been  signified  by  the 
voice.  Words  themselves  are  V)nt  piens  established  by  cus- 
tom :  and  there  are  mute  signs  winch  established  custom 
renders  as  clear  and  as  express  as  words.  Thus,  at  the  present 
day,  by  displaying  a  white  flag,  a  parley  is  demanded,  as  ex- 
pressly as  it  conld  be  done  by  the  nse  of  speecL  Secnritj  is 
tacitly  promised  to  the  enemy  who  adyances  npon  this  invita- 
tion. 


OHAP.XYL 

c«AP.  m     OF  SBCTJRmES  OIVEN  FOR  THB  OBSBRyANOE  OF  TREATIES. 

^  235.  Gun-  CONVINCED  by  unhappy  experience,  that  the  faith  of 
natj.  treaties,  sacred  and  inviolable  as  it  ought  to  be,  does  not 
always  aflbrd  a  sutlicieiit  assurance  that  they  shall  be  punc- 
tually observed, — mankind  have  sought  for  securkies  against 
perfidy, — ^for  methods,  whose  efficaoj  should  not  depend  on 
the  ffood  faith  of  the  contracting  parties.  A  guaranty  is  one 
of  these  means.  When  those  who  make  a  treaty  of  peace, 
or  any  other  treaty,  are  not  perfectly  easy  with  respect  to 
its  observance,  they  require  the  guaranty  of  a  powerful  sove- 
reign. The  (ju'aranti  e  promi'^rs  to  maintain  the  conditions 
of  the  treaty,  and  to  cause  it  to  be  observed.  As  lie  mav 
find  himself  obliged  to  make  u^e  of  force  against  the  party 
who  attempts  to  violate  his  promises,  it  is  an  engagement  tha . 

*  I-ivv.  lib.  xxxriii.  cap.  xxv. 

I  The  Life  of  Valerian  iu  Crericr's  History  of  the  £mpcror«. 
(  Ub.  UL  eap.  uiv.  }  5. 
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no  sovereign  ought  to  enter  into  lightly,  an^l  witliont  good  «ook  n. 
reason.  Princes  indee<l  Fel(l(»m  enter  into  it  unless  when  they 
have  an  indirect  interest  in  the  observance  of  the  treaty,  or 
are  induced  by  particular  relations  of  friendsliip.  The  gua-  [  236  ] 
raiity  may  be  promised  equally  to  all  the  contracting  parties, 
to  some  of  them>  or  even  to  one  alone :  Imt  it  is  commonly 
promised  to  all  in  general.  It  may  also  happen,  when  seTOru 
soTereigiis  enter  into  a  common  alliance,  that  they  all  reci- 
procally pledge  themselTee  to  each  other  as  guarantees  for  its 
observnnce.  The  gnnranty  is  a  kind  of  treaty,  by  which  ns- 
sistance  and  succours  are  promised  to  anyone,  in  case  he  has 
need  of  them,  in  order  to  compel  a  faithless  ally  to  fulfil  his 
engagements. 

Guaranty  being  given  in  favour  of  the  contracting  powers,  {  236.  it 
or  of  one  of  th«n,  it  does  not  anthorize  the  soarantee  to  in->^*"^« 
terfere  in  ihe  ezecation  of  the  trealy,  or  to  einoroe  the  o^'b^S^'^^ 
▼ance  of  it,  unasked,  and  of  his  own  accord.   If,  by  mutual  iBtnf«M«a- 

consent,  the  parties  think  proper  to  deviate  from  the  tenor  Mk«d  la  tiw 
of  the  trea^,  to  alter  some  of  the  articles,    to  cancel  it  alto-  *'<^"tion  o* 
gether, — or  if  one  party  be  willing  to  favour  the  other  by  a**^'^' 
relaxation  of  any  claim, — they  have  a  right  to  do  this,  and 
tlie  guarantee  cannot  oppose  it.    Simply  bound  by  his  pro- 
mise to  support  the  party  who  should  have  reason  to  complain 
of  the  miractiou  of  the  treaty,  he  has  acquired  no  rights  for 
himself.    The  treaty  was  not  made  for  him ;  for,  had  that 
been  the  case,  he  woold  hare  been  concerned,  not  merely  as 
a  gnarantecy  bnt  as  a  piinoipal  in  the  contract.   This  obser- 
vation is  of  great  importance :  for  care  should  be  taken,  lest, 
under  colour  of  being  a  ^arantee,  a  powerful  soverei^  ^onld 
render  himself  the  arbiter  of  the  affairs  of  his  neighbonia, 
and  pretend  to  give  them  law. 

But  it  is  true,  that,  if  the  parties  make  any  change  in  the 
articles  of  the  treaty  without  the  consent  and  concurrence 
of  the  guarantee,  the  latter  ia  no  longer  bound  to  adhere  to 
the  guaranty ;  for  the  treaty  thus  changed  is  no  longer  that 
whion  he  gaarantied.(129) 

As  no  natl9n  is  obliged  to  do  any  thing  for  another  nation,  |  m,  F*. 
which  that  other  is  herself  capable  of  doin^,  it  natnrally  fol-  ^^^^ 
lows  that  the  ffoarantee  is  not  bound  to  give  his  assistance 
except  where  the  party  to  whom  he  has  granted  his  guaranty 
is  of  himself  unable  to  obtain  justice. 

If  there  arises  any  dispute  between  the  contracting  parties 
respecting  the  sense  of  any  article  of  the  treaty,  the  guarantee 
is  not  immediately  obliged  to  assist  him  m  f  our  of  wiium 
he  has  given  his  guaranty.  As  he  cannot  engage  to  support 
injustice,  he  is  to  examine,  and  to  search  for  the  true  sense 


(129)T!uj  prineiple  of  the  law  of  tMoiti.  S  Ban.  A  Cnh.  t69 ;  2  DowL 
Mtfeu  in  this  rMp«ot  prveisely  applies  A  R. 5  Bfaag.  4Siw— €. 
to  laanmtiM  glroo  hj  prinU  Indi- 
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BOOK  n.  of  the  treaty,  to  weigh  the  pr(  trii^ions  r  f  him  who  claims  his 
CHAK  Twv  gufti'anty ;  and,  if  he  firuls  tltt  iii  ill  fuuiidtd,  he  may  refuse  to 

support  them,  without  failing  in  his  engagements. 
I The    It  IB  ikO  l68S  ovid^t  that  the  gn&ranty  cannot  impair  the 
cMDot  im   ^^S^^  is  not  a  party  to  the  treaty.  If,  there- 

^r°the"^  fore^  it  happens  that  the  gaarantted  treaty  proves  derogatory 
right*  of  a  to  the  H^hts  of  those  who  are  not  concerned  in  it,— the  treaty 
third  fttj.  being  nxgost  in  this  point,  the  guarantee  ie  in  no  wise  bonnd 
to  procure  the  performance  of  it ;  for,  as  we  have  shown  above, 
he  can  never  have  incurred  an  obligation  to  support  injustice. 
[  237  ]  This  was  the  reason  alleged  by  France,  when,  notwithstand- 
ing her  having  guarantied  the  famous  j)ragmatie  pa  net  ion  of 
Charles  VI.,  she  declared  for  the  house  of  Bavaria,  in  oppo- 
rition  to  the  heiress  of  that  emperor.    This  reason  is  incon- 
testable a  good  one,  In  the  general  ?iew  of  it :  and  the  only 
question  to  he  decided  at  that  time  was,  whether  the  oonrt 
of  France  made  a  jnst  application  of  it. 

ITon  nostnuD  inter  tob  tantas  oomponere  lit««. 

I  shall  observe  on  tliis  occasion,  that,  according  to  common 
usa;^'e,  the  term  guartmfi/  is  often  taken  in  a  sense  Bomcwhat 
difTercnt  from  that  we  liave  given  to  it.    For  instance,  most 
of  the  powers  of  Europe  guarantied  the  act  by  which  Charles 
YI.  had  regulated  the  sncoession  to  his  dominions ; — sove- 
reigns sometimes  reciprocally  guaranty  their  respective  states. 
But  we  should  rather  denominate  those  transactions  treaties 
of  alliance,  for  the  purpose,  in  the  former  case,  of  maintain- 
ing that  rule  of  succession, — and,  in  the  latter,  of  supporting 
the  possession  of  those  states. 
1 239.  i>n-     The  guaranty  naturally  subsists  as  long  as  the  treaty  that 
ration  of  the  is  the  objcct  of  it;  and,  in  case  of  doubt,  this  ought  always 
to  be  presumed,  since  it  is  required,  and  given,  for  the  secu- 
rity of  the  treaty.    But  there  is  no  reason  which  can  naiu- 
raUy  prevent  its  limitation  to  a  certain  period, — ^to  the  liTCS 
of  uie  oontractmg  powers,  to  that  of  the  guarantee,  &c»  In 
a  word,  whatever  we  have  said  of  treaties  in  general  is  ecpiall j 
applicable  to  a  treaty  of  gum  ;inty.  ^ 
^  240.  Tr««-    When  there  is  question  of  things  which  another  may  do  or 
tics  with     gj^g  ^^.j^Q  promises,  as,  for  instance,  the  payment 

of  a  sum  of  money,  it  is  safer  to  demand  a  srcurifj/  tlian  a 
guaranty:  for  the  s\irrty  is  bound  to  make  good  the  promise 
in  default  of  the  principal, — ^whereas  the  guarantee  is  only 
obliged  to  use  his  best  endeavours  to  obtain  a  performance  of 
the  promise  from  him  who  has  made  it. 
I  S4t         A  nation  may  put  some  of  her  possessions  into  tiie  hands 
Pawn?,  po-      uiother,  for  the  security  of  her  promises,  dehts,  or  engage- 
^^''"'J^  ments.   If  sb<  tlnis  deposits  movahle  property,  she  gives 
pledges,   Poland  formerly  pledged  a  crown  and  other  jewels 
to  the  sovereigns  of  Prussia.    T>ut  sometimes  towns  and  pro- 
vinces are  given  in  pawn.   If  they  are  only  pledged  by  a 
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deed  which  assigns  them  as  security  for  a  deht,  they  serre  as  book  tu 
a  mortgage  :  if  they  are  actually  put  into  the  hands  of  the  ere-  ^"^^ 
ditor,  or  of  him  with  whom  tlie  affair  has  been  transai  N  I  he 
holds  them  as  pledges :  and,  if  the  revenues  arc  ceded  to  him 
as  an  eipiivalent  for  the  interest  of  the  debt,  the  transaction 
is  called  n  compact  of  antichrem!^. 

Tlic  riirlit  which  tlie  possession  of  a  town  or  province  con- g  212.  A 
fers  upon  him  who  liolds  it  in  pledge,  extends  no  further  tlian 
to  secure  the  payment  uf  what  is  due  to  him,  or  the  P^'i"^^^*™- JJ^J 
ance  of  the  promise  that  has  been  made  to  him.    He  may  hoi^g  ^  » 
therefore  retain  the  town  or  the  prorinee  In  his  hands,  till  he  pledge, 
is  satisfied :  but  he  has  no  right  to  make  any  change  in  it ; 
for  that  town,  or  that  country,  does  not  helong  to  him  as  pro-  [  288  3 
prietor.   Ho  cannot  even  interfere  in  the  government  of  it, 
beyond  what  is  required  for  his  own  security,  unless  the 
empire,  or  the  exercifc  of  sovereignty,  has  been  expressly 
made  over  to  him.    This  last  point  is  not  naturally  to  be 
presumed,  since  it  is  sufficient  for  the  security  of  the  mort- 
gagee, that  the  country  is  jnit  into  his  hands  and  under  his 
power.    Further,  he  is  ohli^cd,  like  every  other  person  who 
has  receiTed  a  pledge,  to  preserve  the  country  he  holds  as  a 
security,  and,  as  far  as  in  his  power,  to  prevent  its  snfferins 
any  damage  or  dilapidation :  he  is  responsible  for  it;  and  if 
the  country  is  ruined  through  his  fault,  he  is  bound  to  in- 
demnify the  state  that  intrusted  him  with  the  possession  of 
it.    If  the  sovereignty  is  deposited  in  his  hands  to;:!;ethcr 
with  the  countrv  itself,  he  oufrlit  to  <:ovcrn  it  according  to 
its  constitution,  and  precisely  in  the  same  manner  as  the 
sovereign  of  the  conn  try  was  obliged  to  govern  it;  for  the 
latter  could  only  pledge  ia^  htwhil  right. 

As  soon  as  the  debt  is  paid,  or  the  treaty  is  fulfilled,  the  1 20.  How 
term  of  the  security  expires,  and  he  who  holds  a  town  or  a*^^ 
province  by  this  tille  is  bound  to  restore  it  faithfully,  in  tho^j^.^ 
same  state  in  which  he  received  it>  so  &r  as  this  depends 
on  him. 

But  to  those  who  have  no  law  hut  their  avarice,  or  their 
ambition — who,  like  Achilles,  place  all  their  right  in  the  point 
of  their  sword* — a  tempting  alluiement  now  presents  itself : 
they  have  recourse  to  a  thousand  quibbles,  a  thousand  pre- 
•tences,  to  retain  an  important  place,  or  a  country  which  is 
conveniently  situated  for  theur  purposes.  The  subject  is  too 
odious  for  us  to  allege  examples :  they  are  well  enouffh  known, 
and  sufficiently  numerous  to  convince  every  sensible  nation, 
that  it  is  very  imprudent  to  make  over  such  securities. 

But  if  the  debt  be  not  paid  at  the  appointed  time,  or  if  the  1 244.  How 
treaty  be  not  fulfilled,  wliat  has  been  given  in  security  may*^®  mfiy  ap- 
be  retained  and  appropriated,  or  ^lie  mortgage  seized,  ut  least 
until  the  debt  be  discharged,  or  a  just  compensation  made. 


•  Hx%  ne|^  dU  ntte,  nfhll  bob  tRegal  «raiit<->>HoKAT. 
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u     Th9  boQM  of  Savoy  had  mortgaged  the  cotmtry  of  Vaiid  to 
oHAP.  xru      caatoiui  of  Bern  and  Fribotirg ;  and  those  two  cantonB, 
finding  that  no  ]pajment8  were  made,  had  recourse  to  arms, 
and  took  poesession  of  the  country.    The  duke  of  Savoy,  in- 
stead of  immediately  satisfying  their  just  demands,  opposed 
force  to  force,  and  <^ave  them  still  further  grounds  of  com- 
phiint :  whcroforo  the  cfintnn?,  finally  successful  in  tlie  con- 
test, have  since  retained  possession  of  that  fine  country,  as 
^vell  for  the  paynu'iit  of  tlie  (lt  l>t,  as  to  defray  the  expend 
of  the  war,  and  tu  obtain  a  just  iudemuiiicatioD. 
}  MS.         Finally,  there  is,  in  the  way  of  secnrity,  another  precaa- 
HMtiffaa   ^Qij^  ^{       ancient  inBtitution,  and  much  used  among  nations 
^whieh  is,  to  ^eqnire  hostages.   These  are  persons  of  conse- 
quence,  delivered  np  by  the  promising  party,  to  him  with 
[  2d9  ]  whom  he  enters  into  an  engagement,  to  be  detained  by  the 
latter  until  the  perfonnancc  of  the  promises  which  are  made 
to  him.    In  tliis  case,  as  ^vc'll  as  in  those  above  mentioned, 
the  transaction  is  a  pignorary  contract,  in  which  free  men 
are  delivered  up,  instead  of  towns,  countries,  or  jewels.  With 
respect  to  this  contract,  therefore,  we  niay  eonline  ourselves 
to  those  particular  observations  which  the  difference  of  the 
things  pledged  renders  necessary. 
^  MS.  WhM    The  sovereign  who  receives  hostages  has  no  other  right 
riglifevt    over  them  than  that  of  securing  their  persons,  in  order  to 
iiaT(>orer   detain  thcm  till  the  entire  accomplishment  of  ti  e  promises 
boaugev.        which  they  arc  the  pledge.    lie  may  therefore  take  pre- 
cnitions  to  prevent  their  escaping  from  him:  but  those  pre- 
cautions sliould  be  moderated  by  liuiiianity  towards  men 
whom  he  has  no  right  to  use  ill ;  and  they  ought  not  to  be 
extended  beyond  what  prudence  requires. 

It  is  pleasing  to  behold  the  European  nations  in  the  pre- 
sent age  content  themselves  with  the  bare  parol  of  their  host- 
ages.  The  English  noblemen  who  were  sent  to  France  in 
that  character^  m  pursuance  of  the  tretity  of  Aix-la-Chapelle, 
in  1748,  to  stay  till  the  restitution  of  Cape  Breton,  were 
solely  bound  by  their  word  of  honour,  and  lived  at  court,  and 
at  Paris,  rather  as  ministers  of  their  nation  than  as  hostage?. 
{$47.  Tbtir     Xhe  liberty  of  the  hostages  is  the  nniy  tliiiiL'-  pledged:  and 
jJ'UJ^Jj]'*  if  he  who  has  given  them  breaks  bis  promise,  they  may  l»o 
detained  in  captivity.    Formerly  they  were  in  such  cases  put 
to  death ; — an  inhuman  cruelty,  founded  on  an  error.  It  was 
imagined  that  the  sovereign  might  arbitrarily  dispose  of  the 
lives  of  his  subjects,  or  that  every  man  was  the  master  of  his 
own  life,  and  had  a  right  to  stake  it  as  a  pledge  when  he  de- 
livered himself  op  as  a  hostage. 
When    As  soon  as  the  engagements  are  fulfilled,  the  cause  for 
ii^MBilwck  '^'^^'^^^^       hostages  were  delivered  no  longer  subsists :  they 
'then  immediately  become  free,  and  ought  to  he  restored  witli- 
out  delay.    They  ouglit  also  to  be  restored,  if  the  reason  for 
which  they  were  demanded  does  not  take  place:  to  detain 
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them  then  would  be  to  ahuse  the  pacrod  faith  n}>o!i  which  bo*ik  n. 
thej  are  delivered.  The  perfidious  Christiern  II.,  king  of  —lH^i 
Denmark,  being  delayed  by  contrary  winds  before  Stockholm, 
and,  together  with  Mb  whole  fleet,  ready  to  perish  with 
famine,  made  proposals  of  peace:  whereupon,  tbe^adminis- 
tiator/Steno,  imprudently  trusting  to  his  proml  furni^^hed 
tiie  Danes  with  provisions,  and  even  gave  Gustavus  and  six 
ot}w  nohlemen  as  ho.stan;cs  for  the  safety  of  the  kinfr,  who 
pretended  to  have  a  desire  to  come  on  shore  :  hnt.  with  the 
first  fair  wind,  Chriistiern  weighed  anchor,  and  carried  off  the 
hostages  ;  thus  repaying  the  generosity  of  his  enemy  by  an 
infamous  act  of  treachery.* 

Hosta^  being  delivered  on  the  faith  of  treaties,  and  he  |  S49.  wh«. 
who  receiTeB  them  promising  to  restore  them  as  soon  as  the  ^^^^  ^^^y 
promise  of  which  they  are  the  surety  shall  be  fulfilled,— such  "l^ll^T 
engagements  ought  to  be  literally  accomplished:  and  thcanroihw 
homages  should  be  really  and  faithfully  restored  to  their  for-  mmwU. 
mer  condition,  !«oon  as  the  accomplishment  of  the  promise 
has  disengaged  ilu  tn.  It  is,  therefore,  not  allowahle  to  de- 
tain them  for  any  other  cause ;  and  I  am  astonished  to  find  £  240  J 
that  some  learned  writers  teach  a  contrary  doctrine. f  They 
ground  their  opinion  upon  the  principle  which  authorizes  a 
■OToreign  to  seise  and  detain  the  subjects  of  another  state  in 
order  to  compel  their  mlers  to  do  him  jostioe.  The  prin- 
eiple  is  true ;  but  the  application  is  not  jnst.  These  authors 
seemed  to  have  overlooked  the  oiroomstance,  that,  were  it  not 
for  the  faith  of  the  treaty  by  virtue  of  which  the  hostage  has 
been  delivered,  he  wojild  not  be  in  the  power  of  that  sove- 
reign, nor  exposed  to  be  so  easily  seized;  and  that  the  faith 
of  such  a  treaty  does  not  allow  the  sovereign  to  make  any 
other  Mse  of  his  hostage  than  that  for  whicli  iie  was  intended, 
or  to  take  advanta^  of  his  detention  beyond  what  has  been 
expressly  stipulated.  The  hostage  is  deaiwed  for  iht  lecn- 
rit J  of  a  promise,  and  for  that  alone.  As  soon,  therefore,  as 
the  promise  is  fulfilled,  the  hostage,  as  we  have  just  observed, 
ongfat  to  be  restored  to  his  former  condition.  To  tell  him 
that  he  is  released  as  a  hostage,  but  detained  as  a  pledge  for 
the  security  of  any  other  pretension,  would  be  taking  advan- 
tage of  his  situation  as  a  hostage,  in  evident  violation  of  the 
spirit  anil  even  the  letter  of  the  convention,  according  to 
which,  as  soon  as  the  promise  is  accomplished,  the  hostage  is 
to  be  restored  to  himself  and  his  country,  and  reinstated  in 
liis  pristine  rank,  as  if  he  had  neTor  been  a  hostage.  With- 
oat  a  rigid  adherence  to  this  prin«ple,  it  wo«ld  no  longer  be 
8alS»  to  give  hostagea,  since  princes  might,  on  OTorj  occasion, 
easily  devise  some  pretext  for  detaining  them.  Albert  the 
Wise,  duke  of  Austria,  making  war  against  the  city  of  Ziiricb, 

*  UUrtory  of  the  fievolatioiu  of  Sweden. 

t  Qfottu!,  lib.  ilL  «^  zs.  I  M^WoUm,  Jot  G«Bt  {  50S. 
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■ooK  n.  in  the  year  1851,  the  two  parties  referred  the  deeiston  of  their 
caAf,  xru  fii^putes  to  arhitrators,  and  Zurich  gave  hostages.    The  arbi* 
trators  passed  an  unjust  sentence,  dictated  bj  partiality. 

Zurich,  nevertheless,  after  having  made  a  well-grounded  coni> 
•  plaint  on  the  subject,  determined  to  sabmit  to  their  decision. 
But  the  <\\\ko  foriiKMl  now  protrnsion?,  nnd  dctaniefl  the  bos- 
tngcs,*  contrary  to  t}ie  faith  of  the  compromise,  and  in  evident 
contempt  of  the  law  of  nations, 
g  250.  They    But  a  hostage  may  ho  dotnincd  for  his  own  actiuns,  for 
vwy  Iwde-  crimes  committed,  or  debts  contracted  in  the  country  while  he 
JJ^J^^  IB  in  hostage  there.   This  is  no  violation  of  the  fiiith  of  the 
Jtlous,     treaty.   In  order  to  he  sure  of  recovering  his  liberty,  accord- 
ing to  the  terms  of  the  treaty,  the  hostage  must  not  claim  a 
right  to  commit,  with  impunity,  any  outrages  against  the  na- 
tion by  which  he  is  kept ;  and  when  he  is  about  to  depart,  it 
is  just  that  he  should  pay  his  debts. 
i  2:.i.  Of      It  i^i  the  party  who  gives  the  hostages  that  is  t  j  provi.le 
UieBupport  for  their  support;  for,  it  is  by  his  order,  and  for  liir-  servii^-f, 
of  hostAgofl.  ^^^^  ^^Qj  j^^e  in  hostage.    He  who  receives  them  for  bis  own 
security  is  not  bound  to  defray  the  expense  of  their  subsist- 
ence, but  simply  that  of  their  custody,  if  he  thinks  proper  to 
r  241  ]  set  a  guard  over  them. 

$  252.  A      The  sovereign  may  dispose  of  his  subjects  for  the  aerviee 

Buhjcctcan-  of  the  stato;  he  may,  therefore,  give  them  also  as  hostages; 
bel  iilsu^-r  ^'^^  the  person  who  is  nominated  for  that  purpose  is  bour  i 
ea  ot,  gc.     obey,  as  he  is,  on  every  other  occasion,  when  commanded 
for  the  sorriro  of  his  country.    T>ut,  as  the  expenses*  ou^^lit 
to  be  borne  equally  by  the  citizens,  the  hostage  is  entitled  to 
be  defrayed  and  indemnified  at  the  public  charge. 

It  is,  evidently,  a  subject  alone  who  can  be  given  as  a  boe- 
tage  against  his  will.  With  a  vassal,  the  case  is  otherwise. 
What  he  owes  to  the  sovereign,  is  determined  by  the  condi- 
tions of  his  fief ;  and  he  is  bound  to  nothing  more*  Aooot^ 
ingly,  it  is  a  decided  point  that  a  vassal  cannot  be  constrained 
to  go  as  a  hostage,  unless  he  be  at  the  same  time  a  subject. 

Whoever  has  a  power  to  make  treaties  or  conventions,  may 
give  nnd  receive  hostages.  For  this  reason,  not  only  the 
sovereign,  but  also  the  subordinate  authorities,  have  a  light 
to  give  hostages  in  the  agreements  they  make,  acconlinij  to 
the  powers  annexed  to  their  office,  and  the  extent  uf  ihcir 
commission.  The  governor  of  a  town,  and  the  besieging 
general,  give  and  receive  hostages  for  the  sectiri^  of  the 
oaptnlation :  whoever  is  under  their  command  is  bound  to 
obey,  if  he  is  nominated  for  that  purpose. 
1  258.  Rank  Hostagos  ought  naturally  to  be  persons  of  consequence, 
of  thehwip  gince  they  are  required  as  a  security.  Persons  of  mean  con- 
dition  would  furnish  but  a  feeble  security,  unless  tliev  were 
given  in  great  numbers.    Care  is  commonly  taken  lo  settle 

*  Tftdivdi,  ToL  i  p.  421. 
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the  rank  of  tlie  hostages  that  are  to  be  ilelivcrcd ;  and  the  book  n. 
violation  of  a  compact  in  tliis  particidar  is  a  liagraiit  derelic--2Ei3EiJE3!I!L 
tion  of  good  faitli  and  honour.  It  was  a  shameful  act  of 
perfidy  in  La  Triniouille  to  give  the  Swios  only  hostages  from 
tho  dren  of  the  people,  instead  of  four  of  the  principal  citi- 
sens  of  Dijon,  as  had  been  stipnlatod  In  the  famotis  treaty 
we  mentioned  above  (S  212).  &>metimes  tbc  principal  per- 
sona of  the  state,  and  eren  princes,  are  given  in  nostage. 
Francis  I.  gaye  his  own  sons  as  secarity  for  the  treaty  of 
Madrid. 

The  sovereign  who  gives  hostages  ouglit  to  act  ingenuously  ?  ^7 
in  the  affair, — ^givin<^  them  in  reality  as  pledges  of  liis  word^  ^TifS^^thiSr^ 
and,  consequently,  with  the  intention  that  they  should  he  k«^pt  mmpt 
tUl  the  entire  accomplishment  of  his  promise.    He  cannot, 
therefore,  approve  of  their  making  their  escape :  and,  if  they 
take  sneh  a  step,  so  far  from  harhonring  them,  he  is  bound 
to  send  them  back.   The  hosta^  on  his  side,  conformably 
to  the  presomed  intention  of  his  sovereign,  ought  faithftdly 
to  remain  with  him  to  whom  he  is  deliTored,  without  endca- 
Toonng  to  escape.    Cloelia  made  her  escape  from  the  hands 
of  Porsenna,  to  whom  slie  had  been  delivered  as  a  hostage; 
but  the  Romans  sent  lier  hack,  that  they  might  not  incur  the 
guilt  of  violating  the  treaty.*  [  212  ] 

If  the  hostage  happens  to  die,  he  who  has  given  him  is  not^  266.  W  fae- 
ohliced  to  replace  him,  unless  this  was  made  a  part  of  the 
«tLH«t   k  hostage  w«  .  «««rity  re^d^  of  Mm:-;- ^ 
that  secim^  is  lost  without  any  fault  on  his  side ;  and  there  r^d^wL 
exists  no  reason  why  he  should  be  obliged  to  give  another. 

If  any  one  substitutes  himself  for  a  time  in  the  place  of  a  2  256.  Of 
hostage,  and  the  hostage  happens  in  the  interim  to  diea^-"*^^® 
natural  death,  the  substitute  is  free:  for,  in  this  case,  thin^xs 
are  to  be  replaced  in  the  same  situation  in  wliich  they  would 


have  been  if  the  hostage  had  not  been  permitted  to  absent 
himself  and  substitute  another  in  his  stead :  and,  for  the  same 
reason,  the  hostage  is  not  free  by  the  death  of  him  who  has 
taken  his  place  only  for  a  time.  It  would  be  quite  the  con- 
trary, if  the  hostase  had  been  exchanged  for  another:  the 
former  would  be  absolutely  free  from  all  engagement ;  and 
the  person  who  had  taken  his  place  would  alone  be  bound. 

If  a  prince  who  has  been  given  in  hostage  succeeds  to  the  ?  257.  a 
crown,  he  ought  to  be  released  on  the  delivery  of  another 
sufTicient  hostage,  or  a  number  of  others,  who  shall  t'>getlier 
coii.stitute  an  aggregate  secm'ity  equivalent  to  that  which  he 
himself  afforded  when  he  was  originally  given.  This  is  evi- 
dent from  the  treaty  itself,  which  did  not  import  that  the 
king  should  be  a  hostage.  The  detention  of  m  king's  per- 
son by  a  foreign  power  is  a  thing  of  too  interestbg  a  nature 
to  adnut  a  presumption  that  the  state  had  intended  to  expose 

•  H  Boaaai  gig— ■  pioii  f»  tmUn  ititttoirml.  IikLiT.Uh.iLcnp  xiiL 
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BOOK  a.   herself  to  thv  consc'[uciice8  of  such  an  event,    (iood  faith 
S?i^L5^  ought  to  |>rei>itle  in  all  conventions;  and  the  inaijifest  or 
justly  presumed  intention  of  the  contracting  parties  ought 
to  be  adhered  to.  If  Fnnda  I.  Bed  died  ai&  heving  given 
bift  eons  es  bostages,  certainlj  the  dauphin  should  hmTO  been 
Teleaied:  for,  he  bad  been  delivered  onlj  with  a  yiew  of  ie> 
storing  the  king  to  hie  kingdom ;  and,  if  the  emperor  had 
detained  him,  that  view  would  have  been  frustrated,  since  the 
king  of  France  would  ptill  have  been  a  captive.    It  is  evi- 
dent, that,  in  this  reasoning,  I  proceed  on  the  supposition 
that  no  violation  of  the  treaty  has  taken  place  on  the  ])art 
of  the  state  which  has  given  a  prince  in  hostage.    In  case 
that  Btale  iiad  broken  its  promise,  advantage  might  reasooablj 
be  tii^en  of  an  event  which  rendered  the  hoatege  still  mere 
▼alnable,  and  his  release  the  more  neesssarj. 
^  2  ^.  The    The  Hability  of  a  hostage,  as  that  of  a  city  or  a  oonnttj, 
liiii.iiity  of  expires  with  the  treaty  wluch  it  was  intended  to  eeeore 
iidi'irtuf'  (§§  243,  248):  and  consequently,  if  the  trea^  is  personal, 
ihetntij.  the  hnstnge  is  free  at  the  moment  when  one  of  the  eontrao^ 

ing  powers  happens  to  die. 
4  25».  The     The  sovereign  who  breaks  his  word  after  having  given  boet- 
▼iolaiittii  of  ages,  does  an  injury,  not  only  to  the  other  contracting  power, 
II^*inio^         ^^^^  hostages  themselves.    For,  though  subjects 

d^nrto  Lbe  are  faideed  bonnd  to  ober  their  sorereign  who  gives  ihem  in 
hMtafw.  hostage^  that  sovereign  hsi  not  a  rif^i  wantonlj  to  saerifiee 
[  248  ]  their  liber^,  and  expose  their  lives  to  danger  without  jost 
reasons.  £ielivered  np  as  a  security  for  their  soTereign  s 
promise,  not  for  the  purpose  of  suffering  any  harm, — ^if  be 
entails  misfortune  on  them  by  violating  his  faith,  he  covers 
himself  -with  double  infamy.  Pawns  and  Tnort!zage«?  serve  ns 
securities  for  wliat  is  due;  and  their  acquisition  mdemniiie^ 
the  party  to  whom  the  other  fails  in  his  engagements.  Host- 
ages aj:e  rather  pledges  of  the  faith  of  him  who  gives  them ; 
and  it  is  supposed  that  he  would  abhor  the  idea  of  saetifidng 
innooent  persons.  But,  if  particnlar  eoignnctnres  oblige  a 
sovereign  to  abandon  the  hostages, — if,  for  example,  the 
party  who  baa  reoeived  them  violins  his  engagements  is  the 
first  instMioe,  and,  in  consequence  of  his  violation,  the  treaty 
can  no  longer  be  accomplished  without  exposing  the  state  to 
danger, — no  measure  should  be  left  untried  fAr  the  delivery 
of  those  unfortunate  hostages ;  and  the  state  cannot  refuse 
to  compensate  them  for  their  sufferings,  and  to  make  them 
.  amends,  either  in  their  own  personSi  or  iu  those  of  iheir 
relativesJ 

f  m  Tiw  At  the  moment  when  the  sovereign  who  has  given  tihe 
bo^tTV^''  hostage  has  violated  hia  faith,  the  latter  eeases  to  retain  tJke 
wiMttlM  character  of  a  hostage,  and  becomes  a  prisoner  to  the  partf 
who  bM     who  had  received  him,  and  who  has  now  a  ri^t  to  detain  him 

given  him  in  in  perpetual  captivity.  But  it  becomes  a  generous  prince  to 
fails  in  hiB  p0fi^  j[^Qjj^      exertion  of  bis  rights  at  the  expense  of  an 
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inooeent  individual.   And  as  the  hostage  is  no  longer  bound  mm  o. 
hv  any  tie  to  his  own  sovereign  who  bm  perfidiooslj  abaifc- 
doned  him,— if  he  chooses  to  transfer  his  allegiaBoe  to  the  eogagt- 
prince  who  is  now  the  arbiter  of  his  fate,  the  latter  may  aO""**"*^ 

quire  a  useful  subject,  instead  of  a  wretched  prisoner,  t]ie 
troublesome  object  of  his  commiseration.  Or  he  may  liberate 
and  dismiss  him,  on  settling  with  him  the  conditions. 

We  have  already  observed  that  the  life  of  a  hostage  can-  {  261.  Of 
not  be  lawfully  taken  away  on  accuimt  of  the  perfidy  of  the 
party  who  has  delivered  him.  The  custom  of  nations,  tJi0*»»»ded«n 
most  constant  practioe,  eannot  justify  soch  an  instance  of 
barbarous  cruelty,  repugnant  to  the  law  of  natore.  Even  at 
a  time  wben  that  dreawul  custom  was  but  too  much  autho- 
rized, the  great  Scipio  pubUd^  declared  that  ho  would  not 
suflfor  liis  vengeance  to  fall  on  innocent  hostages,  but  on  the 
persona  thems*  Ivc:^  who  had  incurred  the  guilt  of  perfidy,  and 
that  he  was  incapable  of  punishing  any  but  armed  enemies.* 
The  emperor  Julian  made  the  same  aeclaration-f  All  that 
such  a  cufitom  can  produce,  is  impunity  among  the  nations 
who  practice  it.  Whoever  is  guilty  of  it  cannot  complain 
that  another  is  so  too:  but  every  nation  may  and  ought  to 
declare  that  she  ecQsidm  the  acti<»i  as  a  barbarity  injurious 
to  human  nature. 


CHAP.  Xm  [  244  ] 

07  XHB  DTTHRPKBTATION  07  TBBATIBS.  (180) 

IF  the  ideas  of  men  were  always  distinct  anrl  perfectly  1 2t'2.  >>. 
doftomiiiiJite, — if,  for  the  expression  of  those  ideas,  they  had ^•<"'fity  of 
none  but  proper  words,  no  terms  but  such  as  were  clear,  pre-  est^MAjng 
cise,  and  snsceptihle  only  of  one  sense, — there  would  never  [^l^^oo. 

♦  Tit  Lit.  lib.  xxriii.  cap.  xxxiv.  tho  Rnme.    {Epkinstone  y.  Bedref>rhund, 

f  See  Qrotius,  lib.  UL  cap.  xi.  I  18,  Knapp's  Rep.  340 ;  Lit*do  v.  Jtodne^, 

l^ot.  2.  Dovgi  S13.)    PoUtiMa  trMtUei  b«- 

(l.'JOl       fiirthorns  fo  tho  eonatruc-  tween  a  foreign  state  nnd  ?uhjort.i  of 

tien  of  treatiefl,  post  B.  lY.  Cb.  IIL  ^  32,  th«  crown  of  Oreal  Britain,  acting  as 

poat»  44S.    Thif  cbaptMr  it  higblj  m  in^opeodcnt  ilale  tinder  tbe  powers 

important  to  be  itadktd,  in  relation  to  gnmted  Ij  charter  and  act  of  parlla- 

questions  respecting   the  con9tni<*tir.n  Tn«nt.  ftro  not  a  subnet  of  munkii  al 

of  private  contracts,  Btatut«a,  Ac,  m  jurisdiction:  therefore,  a  bill  founded 

weU  M  of  tnatiflB,  aa  many  ef  tha  mlei  on  each  treatias  hj  tho  nabob  of  Areoi 

are    capable   of   p«  iifml    n j  jli -utian.  agninFt  the  East  Indift  Company,  waa 

QuomUoob  respecting  the  cvn^truction,  dumuncd.    (Xnhob  of  Cnmatic  v.  Eait 

ift/rart^on,  lilt  ohtertnnr*  Iff  trtat\€*f  India  Comjxrny.  2  Ve?.  jun.  58  j  and 

not  in  general  dirrriljf  agitated  In  any  see  in  general,  Hill  v.  Reardon,  i  Sim. 

muniript!  p.  urt  of  law  or  equity  of  &  Stu.  -137:  Jacob,  K- p.  Si:  2  Kns-;. 

threat  Itritain,  at  least  as  regards  the  Rep.  CO)? — C33 ;  confirming  tho  gene- 

ft^Jaetment  of  anj  dalnu  between  tho  ral  rote,  but  admitting  tho  Juiidietloa 

Mq[»eetiTe  itatet  who  were  portief  to  of  a  eowt  of  eqoitj,  irhere  thero  hu 
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■ooK  v.  he  9,nj  difficulty  in  discoYering  their  meamng  in  the  words 
■AP.  xm.     ;vhioh  thej  intended  to  ezpresB  it ;  nothing  more  would  he 

neeeBsary  than  to  understand  the  language.  But,  even  on 

bevD  a  trwtt.)    hat,  collaterally,  coortl  Colioct.  of  OpiuioDA,  voL  2,  345,  346.) 

of  Uw        freqnciiUy  1i«fe  to  diMiiM  Thortftwoy  tho  iiiloo  of  oniloiBMy  oon- 

nnd  to  coTi«tnio  nnd  g5vo  effect  to  trea-  tracts  between  i>rivnto  individuals  may 

ties,  08  regartk  the  private  rigbt«  of  in  general  bo  called  iu  aid.  UoweTer* 

■ubjectii;  and,  after  Meeitainiog  the  p«r>  in  dobattng  my  qaestion  upon  freofMo 

tioalar  object  of  the  treaty,  the  oonrti  otiilng  between  nation  amd  mattom,  in 

then  ronstnio  it  nearly  ^>y  the  same  the  age  wo  live  in,  it  is  ne^^^-ssary  to 

rale*  as  affect  contmctj  between  prirate  keep  in  riew  the  general  state  and  con- 

indiTldnola.  (For  "Byn,  A  J.  in  Mmt-  dUtion  of  tiho  oentmotlng  powon^  f^em 
ri^att  V.  Wihon,  1  Bos.  «t  Pul.  136 — wLouco  tlio  argumeutj!  i>f  public  law 

And  see  ia  general,  as  to  the  constrac-  can  only  be  drawn  with  any  just  deci- 

Uon  of  treaties,  JIarriott't  ease  of  sion.    (2  Chalmer's  Col.  Op.  347.)  It 

Dutch  ship,  12,  13,  Ac.)  One  general  baa  alao  baoa  aoaaUand  tbM  a  gMMtal 

rule  to  be  ever  kept  in  vl-^  is,  that  it  is  coTnmercial  trcnty,  not  limited  hy  if^ 

the  essence  of  a  dv0uiUTe  treaty  of  terms  to  a  porticuiiu  time,  is  only  «»•• 

poaoo  that  tho  eommeieial  fHondljln-  jmimM  by  a  war;  and  that,  upon  tho 

tateonrso   of  the  eontracting  powers  return  of  peace,  it  will  tacitly  mi'rt  bj 

mn!»t  be  replaced  in  its  formwotatO.   (2  implication,  unless  there  be  an  expre's 

Cbalmer'a  Opinion,  649.)  declaration  to  tho  contrary.    (2  Chal* 

Tattd,  in  pagaa  244-^4,  oUbo-  aor'a  OoL  Op.  t4i— 85ft.)    Ia  tho 

nitfly  layu  down  several  riJ<«  /or  con-  great  e;\.-o  of  Mnrrt^utt  v.  WiUou,  upon 
ttruing  treaties.  In  a  learned  opinion  the  construction  of  the  treaty  between 
vpoa  tho  mlyect,  it  hu  been  well  ob-  Great  Britain  and  tho  United  States,  in 
aomd,  that  traatlafl^  being  in  thdr  error  in  tho  Bxohoqvor  Chambor,  Bji% 
nature  conipnots  superseding  the  com-  Ch.  J.,  after  observing  that  a  treaty 
mon  usage,  which  is,  etrictiy  speaking,  should  bo  ooustraod  liberally,  and  oon« 
tho  law  of  nations,  by  partlodlar  atip*!-  riitent  with  tho  good  ftlth  wldob  al- 
lations,  are  to  bo  argued  upon  tho  foot-  way.<  diiittnguishes  a  great  nation,  said, 
ing  of  ftll  obligations  which  ftri?o  from  tbnt  courts  of  law,  although  not  the 
coutrarcty  expressed  or  tacit,  whether  expounders  of  a  treaty,  yet  when  it  is 
fiMeissooiitraeta,  or  noooMarily  Implied  brragfat  nndor  thoiv  oonridoiatioa  As- 
hy general  words  of  comprehension;  cidtnlnlfr/,  they  mu^t  .«ay  how  tJio 
and  tho  principles  of  the  civU  law  dt  treaty  is  to  bo  understood  between  the 
ei%al£Mit6tM,  which  baabiradadttod  purtiea  to  tho  action,  and  in  doing 
by  all  nations  in  EofopOr  bj  moit  in  which,  thoy  hnre  but  one  rule  hf 
their  doiue'stic  and  by  all  in  nntioual  which  to  govern  tlJelIl^eh  es.  We  are 
questions,  mast  be  allowed  to  arbitrate  to  construe  this  treaty  as  we  would 
in  dooiding  tho  validttj,  odditenee,  and  ooBstrao  any  othor  instrnment,  puhlio 
meaning  of  a  public  treaty,  by  the  same  or  private  ;  we  are  to  conccl  from  tho 
rules  and  reaisonings  as  when  applied  naluri^  of  the  bul.joct,  from  tho  words 
'  to  any  other  contract  of  private  lite,  and  the  conlvxt,  the  iruo  intent  and 
Wordf  w  eharaetero  aro  morely  naod  nnuilng  of  tho  oontraetiog  partiflO> 
tn  rnnvfv,  br  mnrk?  nr  somid-,  the  •whf  th''>r  they  are  A.  and  P.,  or  happen 
ideas  of  consent,  and  to  preaerro  tho  to  be  two  indepoodent  states.  (Per 
noiBOiy  of  oompacut:  now,  tho  ond  Eyre,  Ch.  J.,  in  Jfforfyatt  w.  Wilton, 
being  thna  principally  to  bo  considered,  1  Bos.  A  Pul.  436 — i39.  {  Tht  L'uittd 
and  the  means  being  regarded  only  as  «  v .  Jrredoado  etoJL,  6  Peton' 8.C* 
declnralivo  of  tho  end,  if  by  any  other  Kep.  610.} 

aoani  than  by  itriet  words  a  oontraet  With  roepoot  to  the  genoral  raloa 

is  implied,  it  is  undoubtedly  valid  when-  for  construing  private  contracts,  and 

over  there  appear;),  from  any  acts  or  which  equally  fipply  to  (r-attP!»,  f».M» 

reasonable  iutorpretations  of  signs,  an  co^ea  collected,  Ciiiity  uu  Biils,  6  e<L 

aeknowledgod  consent,  and  equitablo  190-..194.   Pidey  on  Moral  PhiL  ISSi. 

foundiitiotio  of  eontracting;  these  cir-  Tin-  o  litnr  h.;s  ]iur|i  M  !y  refrained  frv  in 

cum&taDcca  makiug  the  very  subitance  furtil'yiug  tho  excellent  rules  laid  down 

of  a  contract.    (Sir  James  Harriott's  in  tho  context,  by  numerous  inst&ncoo. 

Opinion  on  tlie  Puratiou  of  the  Treaty  feeling  that  tbatattompt  might  r.iiheriju- 

of  Neutrality  in  ItiSO,  in  Chalmor'a  oamiwr  than  improTO  this  edition.  C 

342 
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thiB  suppoBition,  the  art  of  interpretation  would  still  not  be  m  ok  tu 
useless.    In  ooncessions,  conventions,  and  treaties,  in  all  con-  cHAr.  «vu. 
tracts,  as  well  as  in  the  laws,  it  is  impossible  to  foresee  and 

point  out  all  tlie  particular  cases  that  may  arise  ;  we  decree, 
we  ordain,  wc  agree  upon  certain  things,  and  express  them  in 
geuerui  terms ;  and,  though  all  the  expressions  of  a  treaty 
should  he  perfectly  clear,  plain,  and  deterininate,  the  true  in- 
terpretation would  siili  cuuaiftl  iii  making,  in  all  ilic  particular 
oases  tbat  present  themselves,  a  just  application  of  what  has 
been  decreed  in  a  general  manner,  ^nt  this  is  not  all: — 
Goigectures  vary,  and  produce  new  kinds  of  cases,  that  can- 
not be  brought  within  the  terms  of  the  treaty  or  the  law, 
except  by  inferences  drawn  from  the  general  views  of  the 
contracting  parties,  or  of  the  legislature.  Between  different 
clauses,  there  will  be  found  contradir-tion?  and  inconsistencies, 
real  or  apparent ;  and  the  question  is,  to  reconcile  such  clauses, 
and  point  out  the  path  to  be  pursued.  But  the  case  is  much 
worse  if  we  consider  that  fraud  seeks  to  take  advantage  even 
of  the  imperfection  of  lan^ua^e,  and  that  men  designedly 
throw  obscniitjr  and  ambiguity  mto  their  treaties,  in  order  to 
be  provided  with  a  pretence  for  eluding  them  upon  occasion. 
It  is  therefore  necessary  to  establish  rales  fomided  on  reason, 
and  authorized  by  the  law  of  nature,  capable  of  diffusing  light 
over  what  is  obscure,  of  determining  what  is  uncertain,  and 
of  frustrating  the  views  of  him  who  acts  with  duplicity  in 
forming  the  compact.  Let  us  begin  witli  those  that  tend  par- 
ticularly to  this  last  end, — with  those  maxims  of  justice  and 
equity  which  are  calculated  to  repress  fraud,  and  to  prevent 
the  effect  of  its  artifices. 

The  first  general  nuudm  of  interpretation  is,  that  ItUnoi^tts,  ut 
aUowoMe  to  wterprH  what  haa  no  need  of  mterpretaUon.  fs^^^^ 
When  a  deed  is  worded  in  dear  and  precise  terms, — when  JJ"o[°,iio^. 
its  meaning  is  evident,  and  leads  to  no  absurd  conclusion,— abiAto  in- 
tbere  can  be  no  reason  for  refusing  to  admit  the  meaning  tcrprct  what 
which  such  deed  naturally  presents.    To  go  elsewhere  in 
search  of  conjecturefi^  in  order  to  restrict  or  extend  it,  is  but ) 
an  attempt  to  elude  it.    If  this  dangerous  method  be  once 
admitted,  there  will  be  no  deed  which  it  will  iiot  render  use- 
less.   However  lummous  each  clause  may  be, — however  clear 
and  precise  the  terms  in  which  the  deed  is  couched, — all  this  [  245  ] 
will  be  of  no  avail,  if  it  be  allowed  to  go  in  quest  of  eztrane* 
ous  arguments,  to  prove  that  it  is  not  to  be  understood  in  the 
sense  which  it  naturally  presents.* 

Those  cavillers  who  dispute  the  sense  of  a  clear  and  deter- 

(131)  Soo  the  fiOQio  maxim,  Palcj's  *  Standum  omnino  est  U?,  quo?  vcrbb 

Moral  FhlkM;        CbiL  od  Bills,  S  ecL  expreiri*,  qaoram  ttMiTestus  est  sig- 

100  to  194.    There  w  anntlicr  ni\o,  (post,  Dificntu<<,  indirata  fncntnt.  nisi  omnem 

443^  g  32),  tu  coiistrtt«  agaifist  tlio  part/  ft  negoLiu  humaQis  ccrtitudiodm  rs- 

pretoribing  the  torau  of  tnalij,  or  tlw  movwre  rolmiu.  Wolt.  Jm  Nst  pw 

Miponor*  tIL  b.  822. 
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BOOK  Tt.  minate  article,  are  accuetomed  to  seek  their  frivolous  subter- 
cBAP.  xriu  fugjjg  ju  ii^Q  pretended  intentions  and  views  which  they  attri- 
1 264.  sd  ^  Its  ftnthor.  It  would  be  Yeitj  often  dmgeroas  to  enter 
m^im :  if  ^  ^UBeitttton  of  thoM  supposecMFiews  that  tare 

h«  wito      ^   pointed  oat  in  the  piece  itself.   The  following  role  is  better 
could  and    caloolaAed  to  foil  such  cavillers,  and  will  at  once  cat  short  all 
oaght  to     chicanery : — If  he  who  could  and  ought  to  have  expJained 
pUa^'     ^>^'^'^c{f  clearhj  ani  fully  has  not  done  it,  it  i»  the  worge  for 
htm?elf  has  ^^^^^  •       cannot  hc  aUotfU'd  to  introdnre  subsequent  rest  net  ion$ 
not  done  it,  which  he  has  not  cTpreHHrd.    This  is  a  maxim  of  the  Roman 
it ii  to  Us   law:  ^actionem  obscuram  iis  nocere  in  Quorum  fuif  pote$tats 
own         j^ggff^  avertim  conacribere,*    The  equity  of  this  rule  is  glar- 
ingly obviolu,  and  its  necessity  is  not  less  evident,  fmve 
will  be  no  seeority  in  eonyentions,  no  stability  in  grants  er 
concessions,  if  they  may  be  rendered  nugatory  by  subsequent 
limitations,  which  OQght  to  have  been  originally  specified  in 
the  deed,  if  they  were  in  the  contemplation  of  the  contract* 
ing  parties. 

§  265.  3d  The  third  general  maxira  or  principle  on  the  subject  of  in- 
general  terpretation  is,  that  ^^either  the  one  nor  the  otlier  of  the  partiel 
"'^b"r  of  i^^^^^*^^  *^  eontraet  has  a  rif/ht  to  interpret  the  deed  or 
"he  con-  treotxf  occofding  to  hU  own  famy.  For  if  you  are  at  liberty 
tracting  par-  to  affix  whatever  meaning  yon  please  to  my  promise,  yon  will 
u««  hM  a  bare  the  power  of  obliging  me  to  do  whatever  you  choose, 
"^'^ret'tho  ^^^^7  to  ™y  intention,  and  beyond  my  real  engagements; 
trilty^ac-''  Other  hand,  if  I  am  allowed  to  explain  my  pro- 

.  ordittKto  mises  as  I  please,  I  may  render  them  vain  and  illusory,  by 
his  own  friving  them  a  meaninf;  quite  different  from  that  ^vliich  they 
lAocy.       presented  to  you,  and  in  which  you  must  have  understood 

them  at  the  time  of  your  accepting  them. 
I  266.  4th      On  ererf/  orrasion  when  a  person  could  and  ought  to  have 
general      made  known  his  intention,  we  amume  fur  true  against  him 
maxim:     ufkot  Ae  ktM  Sufficiently  declared^   This  is  an  incontestable 
tidelu/dc.  principle,  applied  to  treaties :  for,  if  they  are  not  a  vain  pkj 
eland,  ia*to  of  woras,  the  Contracting  parties  ought  to  express  themselves 
be  taken  f^r  in  them  with  truth,  ana  according  to  their  real  intentions. 
If  the  intention  which  is  sufficiently  declared  were  not  to  be 
taken  of  course  as  the  true  intontion  of  him  who  Fpcalcs  and 
enters  into  engagements,  it  would  be  perfectly  UBeless  to  form 
contracts  or  treaties, 
f  267.  We     But  it  is  here  ai^kcd,  which  of  the  contnicting  parties  oucht 
uttghitoat.  to  have  his  expressions  considered  as  the  more  decisive,  with 
irtho  woJda  ^^P®^^  meaning  of  the  contract, — whether  we 

uf  thti  per. "  shonld  lay  a  greater  stress  on  the  words  of  him  who  makes 
eoa  proDiia-  the  promise,  than  on  those  of  the  party  who  stipulates  for  its 
hif ,  than  to  performance.   As  the  force  and  obligation  of  every  contract 

•  Digest,  lib.  ii.  tit  xIt.  de  Pactis,  nocere  potius  debere  renditori  qui  id 

leg.  39.— Sco  likpwifie  Digest,  lib.  ZTilL  dixeil^  qnam  emptori ;  quia  pc InU  ft 

tit  i.  (If  rontrrili.'iidn    Kmptiono.  1^-  integn  apertitti  dte«f«. 
tL   Labeo  schpeit  obseoritatem  pacti 
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itrise  from  a  perfect  proini8e,~and  the  person  wlio  makes  duok  n. 
the  promise  is  no  further  engage d  than  his  will  is  suflRciently 


CHAP  .  XVII. 


deolared, — it  is  very  certain,  that,  in  order  to  discover  the  ^« 
tmc  meaning  of  tho  contract,  attention  ought  principally  toJ^^L*'**^ 
be  paid  to  the  words  of  the  promising  party.  For,  he  volun- 
tarily  binds  himself  by  his  words ;  and  we  take  for  true  against 
him  what  he  has  sufficiently  declared.  This  question  8eem# 
to  have  originated  from  the  manner  in  which  conventions  are 
MmdtimeB  made :  the  one  party  olTerB  the  eoncUtions,  and 
the  other  accepts  them ;  ihat  k  to  say,  the  former  proposes 
what  he  reqoires  that  the  other  shall  oblige  himself  to  perform, 
and  the  latter  declares  the  obligations  into  which  he  reallj 
enters.  If  the  words  of  him  who  accepts  the  conditions  bear 
relation  to  the  words  of  him  who  offers  them,  it  is  certainly 
true  that  we  ought  to  lay  our  principal  stress  on  the  expres- 
sions of  the  latter:  but  this  is  because  the  person  promising 
is  considered  as  merely  repeating  them  in  order  to  form  his 
promise.  The  capitulations  of  besieged  towns  may  here  servo 
US  for  an  example.  The  hesieged  party  proposes  the  condi- 
tions on  which  he  is  willing  to  surrender  the  place :  the  be- 
sieger accepts  them :  the  expressions  of  the  former  lay  no 
obligation  on  the  latter,  unless  so  far  as  he  adopts  them.  He 
who  accepts  the  conditions  is  in  reality  the  promising  party ; 
and  it  is  in  his  words  that  we  ought  to  seek  for  the  true  mean- 
ing of  the  articles,  whether  he  has  himself  chosen  and  formed 
his  expressions,  or  adopted  those  of  the  other  party,  by  refer- 
ring to  them  in  his  promise.  But  still  we  must  bear  ia  mind 
the  maxim  above  laid  down,  viz.,  that  what  he  has  sufficiently 
declared  is  to  be  taken  as  tnie  against  him.  I  proceed  to 
explain  myself  more  particularly  on  this  subject. 

In  the  interpretation  of  a  treaty,  or  of  any  other  deed  what* ;  268»  (ih 
soever,  the  question  is,  to  discover  what  the  contracting  parties  general 
have  agreed  upon, — to  determine  precisely,  on  any  particular  l"*-^''" 
occasion,  what  has  been  promised  and  accepted, — that  is  to  J^^n  q^^^^ 
say,  not  only  what  one  of  the  parties  intended  to  })roniise,  t«  be  made 
but  also  what  the  other  must  reasonably  and  candidly  have  according  to 
supposed  to  be  promised  to  him, — what  has  been  sutliciently  ^^Jj^ 
declared  to  him,  and  what  must  have  influenced  him  in  his  ac- 
eeptanoe.   Every  deedy  therefore,  and  every  treaty ,  muri  he 
interpreUd  hy  certain  fixed  rvXee  eakulated  tc  determine  its 
meaning^  as  naturally  understood  hy  thepartiee  concerned  at 
the  time  when  the  deed  wa»  drawn  up  and  accepted.   This  is 
a  fifth  principle. 

As  these  rules  are  founded  on  riglit  reason,  and  are  conse- 
(•nfMitly  approved  and  prescribed  by  the  law  of  nature,  every 
niHii,  every  auvcrciL;!!,  is  obliged  to  admit  and  to  follow  lliem. 
Unless  certain  rules  be  admitted  for  determining  the  sense  in 
wliich  the  expressions  are  to  be  taken,  treaties  will  be  only 
empty  words ;  nothing  can  be  agreed  upon  with  security,  and 
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BOOK  II.  it  will  bo  almost  ridiculoiiB  to  pUoe  any  dependence  en  the 

cHAT^jcrn.  effect  of  conventions. 

§  269.  The  But,  as  sovereigns  acknowledge  no  common  judge,  no  su- 
faithof  j)crior  that  can  oblige  them  to  adopt  an  interpretation  founded 
tn^Mlays  jjjj  rules,  the  faith  of  treaties  constitutes  iu  this  respect 
tion  to?!l-  ^^i®  security  of  the  contracting  powers.  That  I'aith  is  no 
low  ibdiid  less  violated  by  a  refusal  to  admit  an  evidently  fair  interpre- 
ndM.  tation,  than  hj  an  open  infraction.  It  is  the  same  injustice, 
the  Bame  want  of  good  faith ;  nor  ia  its  turpitude  rendered 
lees  odious  by  being  choked  np  in  the  subtilties  of  fraud, 
f  270.  Go-  Let  us  now  enter  into  the  particular  rules  on  which  the 
rminiioof  interpretation  ought  to  be  formed,  in  order  to  be  just  and 
interpreto-  Since  the  sole  object  of  the  lawful  interpretation  of  a 

deed  ought  to  be  the  discovery  of  the  thoughts  of  the  author 
or  anthor.s  of  that  deed, — whenever  we  mret  with  an  if  'J'Scu- 
rity  iu  ii,  we  are  to  eonmder  what  probabli/  ircrf  t/n:  /'/< 'i.^  of 
those  who  drew  up  the  deed^  and  to  iuterprtt  it  accord in4/ 1 i^. 
This  is  the  general  rule  for  all  interpretations.  It  particu- 
larly senres  to  ascertain  the  meaning  of  partieolar  ezpreasioiia 
whose  signification  is  not  sufSciently  determinate.  Furanant 
to  this  rule,  we  should  take  those  expressions  in  their  atmodt 
latitude  when  it  seems  probable  that  the  person  speaking  had 
in  contemplation  every  thing  which,  in  that  extensive  son«e, 
thev  are  capable  of  desifrnatinij: :  and,  on  the  other  liand,  we 
ought  to  restrict  their  ineaning,  if  the  author  appears  to  liave 
confined  his  idea  to  wltal  they  comprehend  in  their  more 
limited  signification.  Let  us  suppose  that  a  husband  has  be- 
queathed to  his  wife  all  his  money.  It  is  required  to  know 
whether  this  expression  means  only  his  ready  money,  or  whe- 
ther it  extends  also  to  that  which  is  lent  out,  and  is  dae  on 
notes  and  other  securities.  If  the  wife  is  poor, — if  she  wis 
beloved  bv  her  husband, — if  the  amount  of  the  ready  money 
be  inconsiderable,  and  the  value  of  the  other  property  greatly 
superior  to  that  of  the  money  both  in  specie  and  in  paper, — 
there  is  every  reason  to  presume  that  the  husband  meant  to 
bequeath  to  her  as  well  the  money  due  to  liim  as  that  actu- 
ally coulained  in  Iiis  cofTers.   On  tlic  uiLer  hand,  if  the  woman 

be  rich,— if  tlie  amount  of  the  ready  specie  be  very  consider- 
able, and  the  money  due  greatly  exceeds  in  value  all  the 
other  property, — the  probability  is,  that  the  husband  meant 
to  bequeath  to  his  wife  his  ready  money  only. 

By  the  same  rule,  wo  are  to  interpret  a  clause  in  the  utmost 
latitude  that  the  strict  and  appropriate  meaning  of  the  words 
will  adtiiir,  if  it  appears  that  the  author  h:id  in  view  every 
thing  which  that  strict  and  approj)riate  meaning  comprehends: 
but  we  must  interpret  it  in  a  mure  limited  sense  wLi  ii  ii  ap- 
pears probable  that  the  author  of  the  clause  did  uui  mean  to 
extend  it  to  every  thing  which  the  strict  propriety  of  the 
terms  might  he  made  to  include.  As,  for  instance,  a  father, 
who  has  an  only  son,  bequeaths  to  the  daughter  of  his  friend 
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all  h'R  jdveh.  He  lias  a  sword  enriched  with  diamonds,  book  n. 
given  li;iu  Lj  a  sovereiga  prince,  lu  liua  case  it  is  certainly  illiTiiill!: 
Tery  improbable  that  the  testator  had  any  intention  of  making 
over  that  honorable  badge  of  distinction  to  a  family  of  aliens. 
That  sword,  therefore,  together  with  ihe  jewels  with  which 
it  is  ornamented,  must  be  excepted  from  the  legacy,  and  the 
meaning  of  the  words  be  restricted  to  his  other  jewels.  Bnt^ 
if  the  testator  hag  neither  son  nor  heir  of  his  own  name,  and 
beqneatlis  his  property  to  a  stranger,  there  m  no  reason  to 
limit  the  signification  of  the  terms :  tlicy  should  be  taken  in 
their  full  import,  it  being  probable  that  the  testator  used  them 
in  that  sense. 

The  contracting  parties  are  obliged  to  express  themselves  {  271.  The 
In  such  manner  wat  they  may  mntoally  understand  each  ■r*' 
odier.  This  is  evident  from  the  very  nature  of  the  ^^nnsao-^^^^"^!^ 
tion.  Those  who  form  the  contract  concur  in  the  same  in*|Q, 
tentions;  they  agree  in  desiring  the  same  thing;  and  howt 
shall  they  agree  in  this  instance,  if  they  do  not  perfectly 
understand  each  other  ?  Without  tliis,  their  contract  will  be 
no  better  than  a  mockery  or  a  snare,  if,  then,  they  ought 
to  speak  in  such  a  manner  as  to  be  understood,  it  is  necessary 
that  they  should  employ  the  words  in  their  proper  signifi- 
cation,— the  signification  which  common  usage  has  affixed  to 
them,^and  that  the^  annex  an  estaUished  meaning  to  every 
term,  every  expression  they  make  use  oil  They  must  no^ 
designedly  ana  without  mentioning  it,  deviate  from  the 
common  usage  and  the  appropriate  meaning  of  words  :  and  it 
is  presumed  that  they  have  conformed  to  established  custom 
in  this  particular,  as  long  as  no  cogent  reasons  can  he  ad- 
dnro'I  to  authorize  a  presumption  to  the  euntrary ;  fur,  the 
presumption  is,  in  general,  that  things  have  been  done  as 
they  oiijrht.  From  all  these  incontestable  truths,  results  this 
rule :  In  the  interpretation  of  treaties,  compacts,  arid  promhes, 
we  ought  not  to  deviate  from  th$  common  ubb  uf  the  tanuuage, 
unUit  we  have  very  etrong  reaeans  for  it.  In  all  human 
affiurs,  where  absolute  certainty  is  not  at  hand  to  point  out 
the  wa^,  wo  must  take  probability  for  our  guide.  In  most 
cases,  It  is  extremely  probable  that  the  parties  have  expressed 
themselves  conformably  to  the  established  usage :  and  <]\r]i 
probability  over  affords  a  strong  presumption,  whieh  cannot 
be  overruled  but  hy  a  still  stronger  presumption  to  the  con- 
trary. Camden*  gives  ns  a  treaty,  in  which  it  is  expressly 
said  that  the  treaty  shall  be  precisely  understood  according 
to  the  force  and  appi  opriate  signification  of  the  terms.  After 
such  a  clause,  we  cannot,  under  any  pretence,  deviate  from 
the  proper  meaning  which  custom  has  affixed  to  the  terms, — 
the  will  of  the  contracting  parties  being  thereby  formally  de* 
dared  in  the  most  unambiguous  manner. 

*  IlUtury  of  Quoeo  ElixaboUu 
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BOOK  n.      The  usage  we  here  speak  of  is  tliut  of  the  time  when  the 
S2i£iJLI!!i  treat  J,  or  the  deed,  of  whatever  kind,  was  drawn  up  and  con- 
fJTl.  li-  eluded.    Languages  incessantly  vary,  and  the  signification 
^"lil^dMir  ^  '^^^'^  ^  words  elutnge  viUi  thue.   When,  tlwrefore,  ui 
treadea.     ancient  deed  is  to  be  interpreted,  we  shoold  be  acquainted 
with  Uie  common  nee  of  the  terms  at  the  time  when  it  was 
[  249  3  written;  and  that  knowledge  is  to  be  acquired  from  deeds 
of  the  tame  period,  and  from  contemporarj  writers,  by  dili- 
gently comparino;  them  with  each  other.    T\\U  is  the  only 
eonrce  from  which  to  derive  any  information  that  can  be  de- 
pen  ied  on.    The  use  of  the  vulgar  languages  being,  as  every 
one  knows,  very  arbitrary, — etymological  and  grammatical 
investii^ations,  pursued  with  a  view  to  discover  the  true  im- 
port of  a  word  in  common  usage,  wo«dd  fnmiBb  but  a  vain 
theory,  equally  useless  and  destitnte  of  proof, 
f  m»  Of     Words  are  only  designed  to  express^  the  thongbts :  thus, 
qTii^biMon  the  true  signification  of  an  expression  in  common  use  is  the 
^'"^      idea  which  custom  has  affixed  to  that  expr^on.   It  is  then 
a  gross  quibble  to  affix  a  particular  sen«;e  to  a  word,  in  order 
in  rbide  the  true  >^onse  of  the  entire  expression.  Mahomet, 
emperor  of  the  Turks,  at  the  taking  of  Negropont,  having 
promised  a  man  to  tspare  bis  head,  caused  him  to  be  cut  in 
two  through  the  middle  of  the  body.    Tamerlane,  after  having 
engaged  the  city  of  Sebastia  to  capitulate,  under  his  promise 
of  shedding  no  blood,  caused  all  tne  soldiers  of  the  garrison 
to  be  buried  alive  :*  gross  subterfuges  which,  as  Cicero  re- 
marks, f  only  serve  to  aggravate  the  guilt  of  the  perfidious 
wretch  who  has  recourse  to  them.    To  spare  the  head  of  ant; 
one,  and  to  shed  no  bloody  are  expressions  which,  according  to 
common  custom,  and  esjpecially  on  such  an  occasion,  mani- 
festly imply  to  spare  the  Uvea  of  the  parties. 
I  274.  A       All  these  pitiful  snbtilties  are  overthrown  by  this  unerririg 
rule  on  this  j-ui^  ^  IVheit  we  eeidtutly  see  what  is  the  aeme  that  agrees  wiiit 
^"^"^     ike  intention  of  the  emtraeUny  partiea,  it  U  not  aUowaUe  to 
wreet  their  worde  to  a  cmtrcay  meaning.   The  intention, 
sufficiently  known,  furnishes  ti^e  true  matter  of  the  conven- 
tioii,~what  is  promised  and  accepted,  demanded  and  granted. 
A  violation  of  the  treaty  is  rather  a  deviation  from  the  inten- 
tion whicli  it  sufficiently  manifests,  than  from  the  terms  in 
which  it  is  worde'l :  for  the  terms  are  nothing  without  the 
intention  by  which  they  mn<t  be  dictated. 
|S7^  Men-     Is  it  necessary,  in  an  enlightened  ago,  to  say  that  mental 
talTCMnra-  reservations  cannot  be  admitted  in  treaties      This  is  mani- 
fest, since,  by  the  very  nature  of  the  treaty,  the  parties  are 


*  Sco  PufTondorfR  Law  of  STstoM  thing  of  th«  p«fftd7  whioh  otbm 

nni  N'ritions,  book  v.  ohap.  xii.  ^   3.  attrihntr'  to  him. 

La  Crvix,  in  hit  JUaL  of  Ximurbve,  \  ¥mm  cnim  adstringit,  oou  die- 
book  r.  eba{».  zr.  apenkt  of  tliis  cruelty  solrit  perjurinni.    D«  OOc  lib.  iiL 
of  Ximtirbec,  or  Tamerlane,  toWnrdl  cliAp>i  SZXil. 
4000  AnnMiina  borMmea,  bat  nn- 
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bound  to  express  tlicmselves  in  such  manner  that  they  may  book  n. 
mutually  understand  each  other  (§  271).  There  is  scarcely 
an  individual  now  to  be  found  who  would  not  be  ashamed  of 
building  upon  a  mental  reservation.  What  can  bo  the  use  of 
such  an  artifice,  unlefls  to  lull  the  opposite  party  into  «  falae 
secorltj,  under  the  vain  appearance  of  a  contract?  It  ia, 
then,  a  real  piece  of  knayeiy. 

Technical  terms,  or  terms  peculiar  to  the  arts  and  sciences,  ^  276.  in- 
ought  commonly  to  be  interpreted  according  to  the  definition  t«n>retAUon 
^riven  of  them  by  masters  of  the  art,  or  persons  versed  in  the  'i^ 
knowledge  01  the  art  or  science  toAviuch  tfjo  terras  belong.     I  r  25O  1 
say  commonly^  for  this  rule  is  not  so  al)8olute  but  that  we  may 
and  even  ouglit  to  deviate  from  it,  when  we  have  good  rea- 
sons for  such  delation;  as,  for  instance,  if  it  were  proved 
that  he  who  speaks  in  a  treaty,  or  in  any  other  deed,  did  not 
understand  the  art  or  science  from  vhiefa  he  borrowed  the 
term, — ^that  he  was  unacquainted  with  its  import  as  a  techni- 
cal word,^that  he  employed  it  in  a  vulgar  acceptation,  fra 

If,  however,  the  tecnnical  or  other  terms  relate  to  things  ^  277.  Of 
that  admit  of  different  degrees,  we  ought  not  scrupulously  to  tentiH  vihm^ 
adhere  to  definitions,  but  rather  to  take  the  terms  in  a  sense  ^^^^^^^ 
agreeable  to  the  context ;  for  a  regular  definition  describes  a  ti^g,^ 
thing  in  its  most  perfect  state ;  and  yet  it  is  certain  that  we 
do  not  always  mean  it  in  that  state  of  its  utmost  perrecLion, 
whenever  we  speak  of  it.  Now,  the  interpretation  should 
only  tend  to  we  discoTcry  of  the  will  of  the  contracting 
parties  (§  268^ :  to  each  tenn,  therefore,  we  should  affix  that 
meaning  whicn  the  party  whose  words  we  interpret  probably 
had  in  contemplation.  Thus,  when  the  parties  in  a  treaty 
liavc  agreed  to  submit  their  pretensions  to  the  decision  of  two 
or  three  able  civilians,  it  would  be  ridiculous  to  endeavour  to 
elude  the  compromise  under  the  pretence  that  we  can  find  no 
civilian  accompii.shed  in  every  point,  or  to  strain  the  terms  so 
far  as  to  reject  all  who  do  not  equal  Cujas  or  Grotius.  Would 
he  who  had  stipulated  for  the  assistance  of  ten  thousand  good 
troops,  ha?e  any  reason  to  insist  i^Km  soldiers  of  whom  the 
Tcry  worst  should  be  comparable  to  the  veterans  of  Julius 
CsBsar  ?  And  if  a  prince  had  promised  his  ally  a  good  gene- 
ral, must  he  send  him  none  but  a  Marlboroag^  or  a  Turenne  ? 

There  are  figurative  expressions  that  are  become  so  familiar  ^  ns.  Of 
in  the  common  use  of  langufi  Lro,  thfit,  in  numberless  instances,  fig"»tire^ 
they  supply  the  place  of  proper  tmiis,  so  that  we  ought  te^' 
take  them  in  a  figurative  sense,  without  paying  any  attention 
to  their  original,  proper,  and  direct  signification:  the  subject 
of  the  discourse  sufficiently  indicates  the  meaning  that  should 
be  affixed  to  them.   To  heOtih  aplot^  to  carry  fire  and  twerd 
into  a  country^*  are  expressions  of  this  sort;  and  there 

♦  Th«  French  expression,  "ondir  une  of  a  web/' — "^r«  and  tuxn-d,"  litenllj* 
MM^"  wUeb  fi  mdind  "kalA  a  «/r« ami sImI;'' (or iron). 
rtot,"  litenUy  figoiltoi^ "  I*  %  A«  tearp 
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BOOK  n.  Bcarcelj  can  occur  an  instance  where  it  would  not  he  absurd 
oMA».  xTn.  ^       ^^^^  ^  ii^^^  direct  and  literal  sense. 

;  279  or  There  is  not  perhaps  any  langaage  that  does  not  also  con* 
'  <  '  ;^  tain  words  which  signify  two  or  more  different  things,  and 
oipreewottB.  pijpi^gg  ^luch  are  susceptible  of  more  than  one  sense.  Thence 

arises  ambiguity  in  discourse.  The  contracting  parties  ought 
cnr<Tully  to  avoid  it.  Designedly  to  use  it  with  a  view  to 
elude  their  engagements  in  the  sequel,  is  downright  perfidy, 
since  the  faith  of  treaties  obliges  the  contracting  parties 
r  251  1  to  express  their  intentions  clearly  (§  271).  But,  if  an  am- 
bigaons  expression  has  found  its  way  into  a  deed,  it  is  the 
part  of  the  interpreter  to  clear  up  any  doubt  thereby  occa- 
sioned. 

1 280.  The    The  following  is  the  rule  that  ought  to  direct  the  interpre- 

rule  for  tatiou  In  this  as  well  as  in  the  preceding  case:  w  ought 
theM  two  always  to  ajfix  such  meanings  to  the  erpra^^ions  mty/it 
SuitaM  '  to  the  suhject  or  matter  in  question.  For,  l>y  a  true 
interpretation,  we  endeavour  to  discover  the  thoughts  «»f  the 
persons  speaking,  or  of  the  contra(^ting  parties  in  a  treaty. 
Now,  it  ought  to  be  presumed  tliuL  he  who  has  employed  a 
word  which  is  susceptible  of  many  different  significations,  has 
taken  it  in  that  which  agrees  with  his  subject  In  proportion 
as  he  employs  his  attention  on  the  matter  in  question,  the 
terms  proper  to  express  his  thoughts  present  themselvefl  to 
his  mind ;  this  equiYOCal  word  could  therefore  only  present 
itself  in  the  sense  proper  to  express  the  thoughts  of  him  who 
makes  use  of  it,  that  is,  in  the  sense  agreeable  to  the  subject. 
It  would  bo  a  feeble  objection  to  this,  to  allege  that  a  man 
sometimes  designedly  employs  equivocal  expressions,  with  a 
yiew  of  holding  out  ideas  q^uite  different  from  his  real  ikougbis, 
and  that,  in  such  case,  the  sense  which  agrees  with  the  sub- 
ject is  not  that  which  corresponds  with  the  intention  of  the 
person  speaking.  We  have  already  observed,  that,  whenever 
a  man  can  and  ought  to  make  known  his  intention,  we  assume 
for  true  against  him  what  he  has  sufficiently  declared  (f  266). 
And  as  good  faith  ought  to  preside  in  conventions,  thoy  arc 
always  interpreted  on  tlie  suf)position  that  it  actually  did  pre- 
side in  them.  Let  us  illustrate  this  rule  by  examples.  The 
word  dai/  is  understood  of  the  natural  day^  or  the  time  dur- 
ing which  the  sun  affords  us  his  light,  and  of  the  civil  day,  or 
the  space  of  twenty-four  hours.  When  it  is  used  in  a  con- 
vention to  point  out  a  space  of  time,  the  subject  itself  mani* 
festly  shows  that  the  parties  mean  the  civil  day,  or  the  term 
of  twen^-four  hours.  It  was  therefore  a  pitiful  subterfuge, 
or  rather  a  notorious  perfidy,  in  Cleomenes,  when,  havmg 
concluded  a  truce  of  some  days  with  the  people  of  Argos, 
and  finding  them  asleep  on  the  tlurd  night,  in  reliance  on  the 
faith  of  the  treaty,  he  killed  a  part  of  their  nnii^>u>r.  and 
made  the  rest  prisoners,  alleging  that  the  nights  were  not 
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comprehended  in  the  tmce.*  The  word  sferl  may  he  tinder-  boo«  n. 
stood  of  the  metal  itself,  or  of  certain  instruments  raado  of  »^ 
it: — in  a  convention  which  stipulates  that  the  an  mi/  shall  lay 
down  their  ateelj  it  evidently  means  their  weapons :  where- 
fore, Pericles,  in  the  example  related  aboTe  (§  238),  gave  a 
frandnleiit  interpretation  to  theee  words,  since  it  was  con- 
trary to  what  the  nature  of  the  subject  manifestly  pointed 
out.  Q.  Fabius  LabeO)  of  wliom  we  made  mention  in  the 
same  section,  showed  equal  dishonesty  in  the  interpretation 
of  his  treaty  with  Antiochus  ;  for,  a  sovereign  who  stipulates 
thnt  the  half  of  his  llect  or  of  his  vessels  shall  be  restored  to  £  252  ] 
Liui,  undoubtedly  means  that  the  other  party  shall  restore  to 
him  vessels  which  he  can  make  use  of,  and  not  the  half  of 
each  vessel  when  sawed  into  two.  Pericles  and  Fabius  are 
also  eoi^emned  by  the  rule  established  above  (§  274),  which 
forbids  us  to  wrest  the  sense  of  the  words  contrary  to  the 
evident  intention  of  the  contracting  parties. 

If  ayiif  one  of  tho9e  exjpreuiom  which  are  BmceptibU  of  dif- 1  x<,t 
f event  significations  orrurs  more  than  once  in  the  same  piece j^f*^"*^ 
ran  not  make  it  a  rule  to  take  it  everywhere  in  the  Af'TWi^^^****** 


the!  

signification.  For,  we  must,  conformably  to  tlie  procodiii;:  gonse  ovtry 
rule,  take  such  expression,  in  each  article,  acrordinf:  as  tiie  where  in 
subject  re<juires, — pro  substrata  materia^  us  the  masters  of  the 
art  say.  The  word  day,  for  instance,  has  two  significations, 
as  we  have  just  observed  f  §  280).  If  therefore  it  be  said  in 
a  convention,  that  there  shall  be  a  truce  of  fifty  days,  on  con- 
dition that  commissioners  from  both  parties  shall,  during  eight 
successive  days,  jointly  endeavour  to  adjust  the  dispute,*-^ 
the  fifty  days  of  the  truce  are  rinl  days  of  twenty-four  hours ; 
hut  it  would  bo  absunl  to  understand  them  in  the  same  sense 
in  tlie  secoud  article,  and  to  pretend  that  the  commissioners 
sliould  labour  eight  days  and  nights  without  intermission. 

Every  interpretation  that  leads  to  an  absurdity  ought  to  he  1  282.  w« 
rejected  ;  or,  in  other  words,  we  should  not  give  to  any  piece 
a  meaning  from  which  any  absurd  consequences  would  follow, 
but  must  mterpret  it  in  such  a  manner  as  to  avoid  absurdity,  f^ai 
As  it  is  not  to  be  presumed  that  any  one  means  what  is  nV  icadt  lo  m 
surd,  it  cannot  be  supposed  that  the  person  speaking  intended  «*»"«*^J« 
that  his  words  should  be  imdt  rstood  in  a  manner  from  which 
an  absurdity  would  follow.    JS'cither  is  it  allowable  to  pre- 
snme  that  he  meant  to  indulge  a  sj)ortive  levity  in  a  serious 
deed :  for  Avhat  is  slianictul  and  unlawful  is  not  to  be  pre- 
sumed. We  call  absurd  not  only  what  is  phpsically  impossible, 
hot  what  is  morally  so, — that  is  to  say,  what  is  so  contrary 
to  reason  that  it  cannot  be  attributed  to  a  man  in  his  right 
senses.   Those  fanatic  Jews  who  scrupled  to  defend  them* 
selves  when  the  enemy  attacked  them  on  the  Sabbath  day^ 
gave  an  absurd  interpretation  to  the  fourth  commandment 

•  PoiTeiulor^  lib.  t.  cap.  xiL  |  7. 
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MOK  n.  "Why  Ud  they  not  slao  abstain  from  drewing^  mlkiiig,  and 
'Sff:..'^  eating  ?   These  also  are  ^*work$"  if  the  term  be  strained  to 

its  utmost  rigour.  It  is  said  that  a  man  in  England  manned 
three  wives,  in  order  that  he  might  not  be  subject  to  the  pe- 
nalty of  the  law  which  forbids  marryinp^  two.  This  is  <h3uLt- 
less  a  popular  tale,  invented  with  a  view  to  ridicule  the  ex- 
treme circumspection  of  the  English,  who  will  not  allow  the 
smallest  <leparture  from  the  letter  iu  the  application  of  the 
law.  That  wise  and  free  people  have  too  often  Been,  bj  the 
experience  of  other  nations,  that  the  lavs  are  no  longer  a 
firm  barrier  and  secore  d^enoe,  when  once  the  ezecntiTe 
power  is  allowed  to  interpret^them  at  pleasure.  But  snrelj 
they  do  not  mean  that  the  letter  of  the  law  should  on  anj 
occasion  be  strained  to  a  stifle  that  is  manifestlj  abaord. 

The  rule  we  have  just  mentioned  is  absolutely  necessary, 
and  ought  to  be  follrnvod,  even  when  the  texi  of  the  law  oi 
[  25S  3  '  '^^y  does  not,  considered  in  itself,  present  either  ob3Curit> 
or  ambiguity  in  the  language.  For,  it  must  be  observe*!,  that 
the  uncertainty  ui  the  sense  we  are  to  give 'to  a  law  or  a  treatjr, 
does  not  solely  proceed  from  the  ohsoirity  or  other  defect  in 
the  expression,  bnt  also  from  the  linuted  nature  of  the  himiii 
mind,  which  cannot  foresee  all  cases  and  circomstances,  nor 
take  in  at  one  view  all  the  consequences  of  what  is  decreed 
or  promised, — and,  finally,  from  the  impossibility  of  entering 
into  that  immense  detail.  Lfiws  and  treaties  can  only  be 
worded  in  a  general  manner;  and  it  is  the  interpreter  b  pro* 
vince  to  apply  them  to  particular  cases,  conformably  to  the 
intention  of  the  legislature,  or  of  the  contracting  powers, 
^ow,  we  are  not  in  any  case  to  presume  that  it  was  their  in- 
tention  to  establkh  an  ahsurdity :  and  therefore,  wk^i  tknr 
ezpresBionB,  taken  in  their  proper  and  ordinary  meaning, 
would  lead  to  absord  consequences,  it  becomes  neceasaij  to 
deviate  from  that  meaning,  just  so  far  as  is  sufficient  to  avoid 
absurdity.  Let  us  suppose  a  captain  has  received  orders  to 
advance  in  a  right  line  with  his  troops  to  a  certain  post :  he 
finds  a  precipice  in  his  way:  surely  orders  do  not  oblige 
him  to  leap  headlong  down:  he  must,  therefore,  deviate  from 
the  right  line,  so  far  as  is  necessary  to  avoid  the  precipice, 
but  no  further. 

^  The  application  of  the  rtde  is  more  easy,  when  the  expres- 
sions of  the  law  or  of  the  treaty  are  susceptible  of  two  differ- 
ent meanings.  In  this  case  we  adopt  without  hesitatioii  that 
meaning  from  which  no  absurdity  follows.  In  the  same  manner, 
when  the  expression  is  such  that  we  may  give  it  a  figuratiTr 
*  sense,  we  ought  doubtless  to  do  this,  when  it  becomes  neces- 

saiT,  in  order  to  avoid  falling  into  an  absurdity. 
283.  And     It  IS  not  to  bo  presumed  that  sensible  perbous,  in  treating 
tlikl which  together,  or  transacting  any  other  serious  business,  meant 
MfciraUMui  result  of  their  proceedings  should  prove  a  mere  nul- 

lity.   The  interpniaUonf  ihere£re^  vhiek  wmld  rmider  a 
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treaty  null  and  ineffident,  cannot  he  admitted.  We  may  con-  book  n. 
eider  this  rule  aa  a  branch  of  the  preceding ;  for,  it  is  a  kind  1^'^''— 
of  absurdity  to  suppose  thnt  the  very  term«  of  a  d^eil  should '^'^^'^  ^'^^ 
reduce  it  to  mean  nothing.  It  ouyld  to  be.  intt rented  in  su^h 
a  manner  H8  that  it  may  have  its  effect,  and  not  jyrove  vain 
and  nugatory :  and  in  this  interpretation  we  proceed  accord- 
ing to  the  mode  pointed  out  in  the  foregoing  section.  In 
both  cues,  M  in  aJl  interpretations,  the  question  is,  to  give 
the  words  that  sense  which  ought  to  be  presamed  most  con- 
formable to  the  intention  of  the  parties  speaking.  If  manj 
different  interpretations  present  themselves,  by  which  we  can 
conveniently  avoid  construing  the  deed  into  a  nullity  or  an 
absurdity,  we  are  to  prefer  that  which  appears  the  most  agree- 
able to  the  intention  of  tliose  who  framed  the  deed:  the  par- 
ticular circumstances  of  the  case,  aided  by  oiUer  rules  of  in- 
terpretation, will  serve  to  point  it  out.  Thucydides  relates,* 
that  the  Athenians,  after  having  promned  to  retire  from  the  [  254  ] 
territories  of  the  Bceotians,  claimed  a  right  to  remain  in  the 
ooontry  under  pretence  that  the  lands  actually  occupied  bj 
their  arm^  did  not  belong  to  the  Boeotians ; — a  ridicnloos 
quibble,  smce,  by  giving  that  sense  to  the  treaty,  they  re- 
anced  it  to  nothing,  or  rather  to  a  puerile  play.  TJ/r  tfrr?'- 
t&ries  of  the  Btrnfinns  should  evidently  have  !)ron  construed 
to  mean  all  that  vvan  comprised  within  their  form  r  V  iin  laries, 
without  excepting  what  the  enemy  bad  seized  dm  in  i:  tlie  war. 

If  ho  who  has  expressed  himself  in  an  obscure  or  equivocal  1 284.  Ob- 
manner  has  spoken  elsewhere  more  clearly  on  the  same  snh-*"^**- 
ject,  he  is  the  best  interpreter  of  his  own  words.    We  ought  ^^^^  ^" 
to  wUrpret  his  cbtewre  or  equivocal  expresnoM  in  tuen  ahjoOm 
manner  that  they  may  agree  toitk  those  clear  and  unequivocal  mon  dew 
terms  which  he  has  elsewhere  usedy  either  in  the  same  deed,  '^"^ 
f>r  on  9om*'  ^flift  similar  occasion.    In  fact,  while  we  have  no^"^^^'^ 
proof  that  a  man  has  changed  his  mind  or  mrinner  of  think- 
ing, it  is  presumed  that  his  thoughts  have  been  the  same  on 
similar  occasions ;  so  that,  if  he  has  anywhere  clearly  shown 
his  intention  with  respect  to  a  certain  thing,  wc  ought  to  affix 
the  same  meaning  to  what  he  has  elsewhere  obscurely  said 
on  the  same  subject   Let  to  suppose,  for  instance,  that  two 
allies  hate  reciprocally  promised  each  oAor,  in  case  of  ne- 
oeasity,  the  assistance  of  ten  thousand  foot  soldiers,  who  are 
to  be  supported  at  the  expense  of  the  party  that  sends  them, 
and  that,  by  a  posterior  treaty,  they  agree  that  the  number 
of  the  auxiliary  troops  shall  be  fifteen  thon«;ind,  without  men- 
tioning their  support:  the  obscurity  or  uncertainty  which  re- 
mains in  this  article  of  the  Tiew  treaty,  is  dissipated  by  the 
clear  and  express  stipulation  contained  in  the  former  one. 
As  the  aUiea  do  not  give  any  indication  that  they  have 
changed  thehr  minds  wiSi  respect  to  iho  support  of  the  anzi- 

*  Lib.  Ir.  cap.  serltt. 
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HOOK  ti.   liarj  troops,  we  are  not  to  presume  anj  such  change ;  anj 
CHAP.  XVII.  ^j^^  fifteen  thousand  men  are  to  be  aapportod  as  the  ten 
thousand  promised  in  the  first  treaty.    The  same  holds  good, 
and  vith  much  stronger  reason,  when  there  \b  i^ucstion  of 
two  articles  of  the  same  treat j,^when,  for  example,  a  prince 
promises  to  furnish  ten  thousand  men,  paid  and  maintained 
nt       own  f^ypoTiso,  for  the  dofc-necof  tho  states  of  his  ally. — 
and  111  another  article,  only  promises  four  thousand  men,  in 
case  thnt  ally  be  eiifrnfred  in  an  offensive  war. 
g  285.  In-      It  fre<iiiently  }i:ippcn«,  that,  with  a  view  to  conciseness, 
**''^*If^°"  people  express  imperfectly,  and  with  some  degree  of  obscQ- 
^.""00000^.        things  which  they  suppose  to  be  snffieiently  elnddiKd 
ti<m  of  the  by  the  preceding  matter,  or  which  thej  intend  to  explain  is 
diseoarae.    the  Be^uel :  and  moreover,  words  and  expressions  have  1 
different  force,  sometimes  even  a  quite  different  significatioiu 
according  to  the  occasion,  their  connection,  and  their  rela- 
tion to  other  words.    The  connection  nnd  train  of  the  dis- 
course is  therefore  another  sr)iirce  of  interpretation,  Wf 
must  consider  the  whole  discourse  together,  in  order  perfectly 
to  conceive  the  sense  of  if,  and  t/i  give  to  each  erpression,  tt<>t 
80  much  the  signification  whieh  it  may  indiviiluaUy  adm^ 
of^  as  that  whieh  U  ought  to  haute  from  the  eoatext  and  apMt 
[  255  3  of  the  diseoune.   Such  is  the  maxim  of  the  Roman  law, 
IneiviU  ett,  nm*  totd  lege  pertpectdy  und  aliqud  partkndt 
ejus  propoiitdf  fudteare,  vel  respondere.* 
j»  286.  In-     The  very  connection  and  relation  of  the  things  in  que*- 
tVrrrctotion  tioH  help  also  to  discovcr  find  establish  the  true  sense  of  3 
drawn  from  treaty,  or  of  any  other  piece.     The  interpretation  vV'iht  U 

.  he  made  in  such  a  mmner.  that  all  the  parts  ma^i  app'-ir 

tioD  ana  re-  _  ^         7       /.  »»  •*  '  ■  t 

lation  of     consonant  to  each  other, — that  what  follows  may  agree  mth 

the  things  what  preceded, — unless  it  evidently  appear,  thaty  by  the  subttr 
thaiiikMiT«K  ^tcenl  ^mee^  the  parties  intended  to  make  seme  dUeraiim 
m  the  preeedvng  ones.  For  it  is  to  be  presumed  that  tk 
authors  of  a  deed  had  a  uniform  and  steady  train  of  thmk- 
ing, — ^that  they  did  not  aim  at  inconsistencies  and  contradiA* 
tions, — ^but  rather  that  they  intended  to  explain  one  tMng 
by  another, — f^n^l,  in  a  word,  that  one  and  the  same  spinl 
reigns  throughout  tho  same  production  or  the  same  treaty- 
Let  us  render  this  more  plain  by  an  example.  A  treaty  (^f 
alliance  declares,  that,  in  case  one  of  the  allies  be  atiackei 
each  of  the  others  shall  assist  him  with  a  body  of  ten  iht>u- 
sand  foot,  paid  and  sui)ported ;  and  in  another  article,  it  if 
said  that  uie  allj  who  is  attadced  shall  be  at  liberty  to  ds> 
mand  the  promised  assistance  in  caTalxy  rather  than  in  ii- 
fantry.  Here  we  see,  that,  in  the  first  article,  the  allies  have 
determined  the  quantum  of  the  succour,  and  its  yalue, — th»t 
of  ten  thousand  foot;  and,  in  the  latter  article,  without  ai- 
peoriniS  to  intend  any  variation  in  the  value  or  number,  thev 


*  Digest,  lib.  L  tit  iii.  De  Legibus,  leg.  ^ 
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leave  the  nature  of  tlie  auccours  to  the  choice  of  the  party  book  h. 
who  may  stand  in  need  of  them.  If,  therefore,  the  ally  who  ^'*f' 
is  attacked  caUs  upon  the  otherB  for  cavalry,  they  will  give 
him,  according  to  the  established  proportion,  an  e^ niyalent 
to  ten  thonaand  foot.  Bat  if  it  appears  that  the  intention 
of  the  latter  article  was,  that  the  promised  snccours  should 
in  certain  cases  he  augmented, — if,  for  instance,  it  be  said, 
that,  in  case  one  of  the  allies  happen  to  be  attacked  by  an 
enemy  of  considerably  superior  strength,  and  more  powerful 
in  cavalry,  the  succours  sliould  be  furnished  in  cavalry,  and 
not  iu  iiiiituu  j, — u  appears  that,  in  this  case,  the  promised 
assistance  ou^ht  to  be  ten  thousand  horse. 

As  two  artides  in  one  and  the  same  trea^  ma^  bear  rela- 
tion  to  each  other,  two  different  treaties  may  in  like  manner 
have  a  relative  connection ;  and,  in  this  case,  each  serves  to 
explain  the  Other.  For  instance,  one  of  the  contracting  par- 
ties has,  in  consideration  of  a  certain  object,  promised  to 
deliver  to  the  other  ten  thousand  sacks  of  wheat.  By  a  sub- 
sequent agreement,  it  is  determined,  that,  instead  of  wheat, 
he  shall  give  him  oats.  The  quantity  of  oats  is  nut  ex- 
pressed ;  but  it  is  determined  by  comparing  the  second  con- 
vention with  the  first.  If  there  be  no  circumstance  to  prove 
that  it  was  the  intention  of  the  parties,  in  the  second  agree- 
ment, to  diminish  the  value  of  what  was  to  be  deliverec^  we 
are  to  understand  a  quantity  of  oats  proportioned  to  the 
price  of  ten  thousand  sacks  of  wheat ;  but  if  it  evidently  [  256  ] 
appears  from  the  circumstances  and  motives  of  the  second 
convention,  that  it  was  their  intention  to  reduce  the  value  of 
\y}):it  was  due  under  the  former  agreement, — in  this  case,  ten 
tiioiLsand  backs  of  oats  are  to  be  substituted  in  lieu  of  the 
ten  thousand  sacks  of  wheat. 

The  reason  of  the  law,  or  ^  the  treat^y — that  is  to  say,  g  2S7.  la- 
the motive  which  led  to  the  making  of  i^  and  the  object  ]iit«i»«Mioii 
contemplation  at  the  time, — is  the  most  oertsm'clue  to  l^^^^^^j^^^" 
us  to  the  discovery  of  its  true  meaning;  and  great  attention n/fll^i,^ 
ahould  be  pud  to  this  circumstance,  whenever  there  is  quee* 
tion  either  of  explaining  an  obscure,  ambiguous,  indetermi- 
nate passage  in  a  law  or  treaty,  or  of  applying  it  to  a  parti- 
cular ease.     When  once  we  certainly  know  the  rca.son  which 
alotire  has  determined  the  luiJl  of  the  person  speaking,  we 
ought  to  interpret  and  apply  his  words  in  a  manner  suitable 
to  tJiat  reason  alone.    Otherwise  he  will  be  made  to  speak 
And  act  contrary  to  his  intention,  and  in  oppositbn  to  his 
oim  views.   Pursuant  to  this  role,  a  prince,  who,  on  pant- 
ing his  daughter  in  marriage,  has  promised  to  assist  his  in- 
tended son-m-law  in  all  his  wars,  is  not  bound  to  give  him 
any  assistance  if  the  marriage  does  not  take  place. 

But  T^'c  ought  to  be  very  certain  that  we  know  the  true 
and  only  reason  of  the  law,  the  promise,  or  the  treaty.  In 

matters  of  this  nature,  it  is  not  allowable  to  indulge  in  vague 
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jooK  a.  Kid  uncertain  oonjectnreSy  and  to  suppose  reasons  and  visn 
f  BAP,  xm,  ^i|0fQ  there  are  none  certainly  known.  If  tihe  pieoe  in  tptih 
Hon  is  in  itself  obsoore, — if,  in  order  to  diecover  its  meanio^ 
we  have  no  other  resoorce  than  the  investigation  of  the  u- 
thor's  TiewBi  or  the  motives  of  the  deed, — we  may  then  hare 
recourse  to  conjecture,  and,  in  default  of  absolute  certaintT, 
adopt  as  the  true  meaning,  that  which  has  the  greatet^t  de- 
gree of  probability  on  its  side.  But  it  is  a  dangerous  abuse, 
to  go,  -Without  necessity,  in  search  of  motives  and  uncertain 
views,  in  order  to  wrest,  restrict,  or  extend  the  meaning  of  i 
deed  which  is  of  itself  sufficiently  clear,  and  carries  no  sb- 
surdity  on  the  face  of  it  Snch  a  procedure  ie  a  violstimi 
of  that  incontestable  , — that  it  is  not  allowaUe  to  in- 
terpret what  hae  no  need  of  interpretation  (§  268).  Mo^ 
less  are  we  allowed, — when  the  anthor  of  a  piece  has  in  the 
piece  itself  declared  his  reasons  and  motives, — to  attribate 
to  him  some  secret  reason,  which  may  authorize  us  in  giving 
an  interpretation  repugnant  to  the  natural  meaning  of  tk 
expressions.  Even  though  he  should  have  entertained  tk 
views  which  we  attribute  to  him, — ^yet,  if  he  has  concealed 
them,  and  announced  different  ones,  it  is  upon  the  lttt«r 
alone  that  we  must  build  our  interpretation,  and  not  upoa 
thoee  which  ike  «ithor  haa  not  ezpressed: — we  Moms^  m 
true,  against  him,  what  he  has  snffictently  declared  266). 
9  2«<t.  We  oii|^  to  be  the  more  ctrcmnspect  in  tliis  kind  of  intar 
Where       prctation,  as  it  frequently  happens  that  several  motives  con- 


Moa^wrT  ^  determine  the  will  of  the  party  who  speaks  m  a  law  or 
>.neaiTe<i  «-  promisc.  Perhaps  the  combined  influence  of  all  thm 
todetcmme  moLiveH  was  necessary  in  order  to  determine  his  will: — ^per- 
tbewilL  ij2,p8  each  one  of  them,  taken  iudividually,  would  have  UeeD 
[  257  ]  sufficient  to  produce  that  effect.  In  the  former  case,  (f  isesn 
perfectly  certain  thai  U  nnXi^  m  emriiigratiiion  of  tenrd 
eomctmrreni  reasom  and  mative$  that  the  l^itkOure  arthee^th 
tracting  parties  consented  to  the  law  cr  Me  contraet^  the  tRll^ 
pretation  and  appUcaUon  cugkt  to  he  made  m  a  manner 
agreeable  to  all  those  concurrent  reasons,  and  none  of  them 
must  be  overlooked.  But  in  the  latter  case,  when  it  it  en- 
dent  that  each  of  the  reasons  which  have  concurred  in  deter' 
mining  the  will  zoos  sufficient  to  produce  that  effect,  »o  ikt 
the  atUhor  of  the  piece  in  question  would,  by  each  of  the  rtSr 
eons  eeparateiy  considered,  have  been  indueed  to  form 
oame  determinaHen  wkiek  he  has  formed  upon  aU  thfremum 
taken  in  ike  aggregate,  hk  morde  mast  heeoiniterprotedetd 
apfUed,  to  make  them  aeoord  with  each  of  those  reastee 
taken  individually.  Suppose  a  prince  has  promised  certain 
advantages  to  all  foreign  Protestants  and  artisans  who  will 
come  and  settle  in  his  estates :  if  that  prince  is  in  no  ^nnt  of 
subjects,  hut  of  artisans  or>ly, — and  if,  on  the  other  hand,  it 
appears  that  be  <l()os  not  choose  to  have  any  other  subjeoto 
than  Protuatauta, — hia  promise  must  be  so  interpreted,  sa  U 


Digitized  by  Google 


or  IBS  IXIS&PABIAIIOK  QM  I&SAHES.  «5T 

c      rekte  only  to  suoli  foreigfiors  as  nnito  tliooe  two  charaoters,  book  u. 

of  Protestants  and  artisans.  But  if  it  is  ovident  that  this  £Hi£J^<. 
-      prince  wants  to  people  his  country,  and  that,  althoogh  ho 

would  prefer  P^otestunt  subjects  to  others,  ho  has  in  partico- 
1'  )ar  so  great  a  want  of  artisans,  that  he  would  gladly  receive 
^  them,  of  wliatevcr  religion  they  be, — his  words  should  be 
»  taken  in  a  disjunctive  sense,  so  that  it  will  be  sufficient  to  be 
i  either  a  Protestant  or  an  artisan,  in  order  to  enjoy  the  pro- 
I'      mised  advantacres. 

;  To  avoid  tedious  and  complex  circumlocution,  we  shall  make  §  289.  Whu 

use  of  the  term,  '^suffidmU  r€a9on  for  an  act  of  the  will,"  to  a>n«^*««« 
ejcpress  whatever  has  produoed  that  act, — ^whatever  has  de-  ^7 
'  termined  the  will  on  a  particular  ooeasion,  whetiier  the  will  an  act  of  tbe 
has  been  determined  by  a  single  reason,  or  by  many  concur- will, 
rent  reasons-   Thai  ft(j^r/<  7<  f  retuonj  then,  wUl  be  sometimes 
r      found  to  consist  in  a  combination  of  many  different  reasons, 
«o  that,  where  a  single  one  of  those  reasons  is  wanting,  the 
$ufficient  reiuoff  no  longer  exists:  and  in  those  cases  where 
we  say  that  many  motives,  many  reasons,  have  concurred  to 
determine  the  will,  yet  so  as  tlmt  each  in  particular  would 
have  been  alone  capable  of  producing  the  same  effect, — there 
will  then  be  many  tuffieietU  reasom  for  producing  one  single 
aot  of  the  will.   Of  this  we  see  daily  instances.   A  prince, 
for  example,  declares  war  for  three  or  four  ii^'uries  receiTod, 
each  of  which  would  have  been  sufficient  to  haye  produced 
the  declaration  of  war. 

The  consideration  of  the  reason  of  n  law  or  promise  not  §290.  Ex- 
only  .serves  to  explain  the  obscure  or  ambiguous  expressions  •^nsive  ui- 
which  occur  in  the  piece,  but  also  to  extek.>d  or  restrict  J^^Srfon 
several  provisions  independently  of  the  expressions,  and  in  rpa^on 
conformity  to  the  intention  and  views  of  tlie  legislature  or  the  oi  the  net. 
contracting  parties,  rather  than  to  their  words.   For,  accord*  [  258  ] 
ing  to  the  remark  of  Otcero,*  the  language,  Invented  to 
explain  the  will,  ought  not  to  hinder  its  effidct.    Whem  the 
St^cie7it  and  only  reason  of  a  provision^  either  in  a  law  or  a 
pronuse,  ts  petfeeU^  certain  and  well  underMUml^  we  extend 
that  provtsion  to  cases  to  ivhieh  the  nomt'  reamn  is  appliiahh; 
although  thnj  he  not  comprised  within  the  H/t/juff  ifion  of  the 
terms.     This  is  what  is  called  extensive  interpretation.    \x  is 
commonly  said,  that  we  ought  to  adhere  rather  to  the  itj'irrt 
than  to  the  letter,  Tiius,  the  Moiiammedans  justly  extend  the 
prohibition  of  wine,  in  the  Koran,  to  all  intoxicatbg  liquors ; 
that  dangerous  quality  being  the  only  reason  that  could  in* 
duco  their  legislator  to  prohibit  the  use  of  wine.    Thus,  also, 
if,  at  the  time  when  there  were  no  other  fortifications  than 
walls,  it  was  agreed  not  to  enclose  a  certain  town  with  walls, 

*  Quid  t  Terbia  Mtia  hoe  eautum  mur.  Quia  non  potest,  vofba  raporU 

cT-.it  ?   Minirae.  Qujb  rc«  igitur  valuit  ?  mint,  iion  qum  impcilircnt,  aed  qutt  in- 

Voluntns  :  qiiT  «i,  tanti**  nohi.*,  intr!-  dicarcnt  volantatem.  Ocer.Or^fto 

potwcty  vertim  oumuto  iiuii  uU;it:-  Cicciua. 
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BOOK  u.  it  would  not  be  allowable  to  fortify  it  with  fosses  and  laij- 
CBAP.  xTii.  piu^         the  only  view  of  the  treaty  evidently  irta,  to 
prevent  its  being  converted  into  a  fortified  place. 
But  we  should  here  obeenre  the  same  caation  above 


mended  (§  287),  and  even  still  greater,  since  the  question  k- 
lates  to  an  application  in  no  wise  authorized  by  the  terms  of 
the  deed.    We  ought  to  be  thoroughly  convinced  that  we 
know  the  true  und  only  reason  of  the  law  or  the  promi-e,  and 
that  the  author  has  taken  it  in  the  same  latitude  v»hicu  mu^i 
be  given  to  it  iu  order  to  make  it  reach  the  case  to  which  we 
mean  to  extend  the  law  or  promise  in  question.    As  to  iht 
rest,  I  do  not  here  forget  what  I  have  said  a^ve  26d), 
that  the  true  sense  of  a  promise  is  not  only  that  which  m 
person  promising  had  in  his  mind,  but  also  that  whieh  ht 
been  sufficiently  declared, — that  which  both  the  oontnietiii| 
parties  must  reasonably  have  understood.    In  like  manner, 
the  true  reason  of  a  promise  is  that  whicli  the  contract, 
n;uure  of  the  tilings  in  question,  utmI  otlier  rircumstanc^, 
hulhciently  indicate :  it  would  be  useless  and  ridiculous  W 
allege  any  by-views  which  the  person  might  have  secredj 
entertained  in  his  own  mind, 
f  291.         The  role  just  lud  down  serves  also  to  defeat  the  pretexta 
J^ia      and  pitiful  evasions  of  those  who  endeavour  to  elude  laws  or 
eiudl°Uw«  *^reaties.    Grood-faith  adheres  to  the  intention :  fraud  inaista 
«rp«>iiiiM&         terms,  when  it  thinks  that  they  can  furnish  a  cloak  ftr 
its  prevarications.    The  isle  of  Pharos  near  Alexandria 
with  other  islands,  tributary  to  the  Rhodians.    The  Utter 
having  sent  collectors  to  levy  the  tribute,  the  ([ueen  of  E^t 
amused  tlii m  iur  some  time  at  her  court,  using  in  the  mtuii 
while  every  possible  exertion  to  join  Pharos  to  the  main  kiiii 
by  iueans  of  moles :  al  ter  which  she  laughed  at  the  Khoiiians, 
and  sent  them  a  message,  intimating  that  it  was  very  umt* 
sonable  in  them  to  pretend  to  levy  on  the  main  land  a  tribute 
which  they  had  no  title  to  demand  except  from  the  isbiKk* 
[  259  ]  There  existed  a  law  which  forbade  the  Corinthians  to  gwent 
sels  to  the  Athenians : — they  sold  them  a  number  at  five 
drachmae  each.f    The  following  was  an  expedient  worthy  of 
Tiberius ;  custom  not  peruiitling  him  to  cause  a  virLnn  to  be 
Strangled,  he  ordered  the  executioner  first  to  deil<AVLr  the 
young  daughter  of  Scjanus,  and  then  to  strangle  ht-i4  '^^ 
violate  the  spirit  oi  tiie  law  while  we  pretcua  Lu  respect  tie 
letter,  is  a  fraud  no  less  criminal  than  an  open  vioUtioa  of 
it :  it  is  equally  repugnant  to  the  intention  of  the  law-msktrt 
and  only  evinces  a  more  artful  and  deliberate  villany  in  tiie 
person  who  is  guilty  of  it. 
Me$trietive  mterpfekAim^  which  is  the  rererse  of  extemm 

*  Puffendorf,  Ub.  t.  «ap.  xU.  {  18.  He      f  Paflead.  WA.  Herodotiu,  lik 
qnotes  AnnniuiU  UvoeUimU^  lib.  XZiL   Five  drHchni{«  nmoanted  to  littliaM 

eap.ZVi*  than  thrf<-  ."tnl'MH^is  .starling. 

^  lacii.  Auuui.  liU  T.  8. 
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ttUerpretation,  is  founded  on  the  same  principle.    As  we  ex-  book  n. 
tend  a  clause  to  those  cases,  which,  though  not  comprised  ^^^^ 
within  the  meaning  of  the  term3,  are  nevertheless  comprised  §  292.  Re- 
in the  iiitt'iition  of  that  clause,  ami  included  in  the  reasons  strictivc  io- 
that  produced  it, — in  like  manner,  wc  restrict  a  law  or  a  pro-  terpretatioii. 
raise,  contrary  to  the  literal  siguilicaiion  of  the  terms, — our  ^ 
judgment  bemj|  directed  by  the  reason  of  that  law  or  thai  * 
prombe :  that  ib  to  eay,     a  ea$e  cecurif  to  whieh  the  weU 
known  reason  qfa  law  or  promise  ie  utterfy  inapplicahUy  that 
case  ought  to  be  exeepUd^  aUhough^  if  we  were  barely  to  con.' 
Met  the  meaning  of  the  termSf  it  ehouid  seem  to  fall  within 
tlie  pitri'irw  of  the  la  w  or  promhe.    It  is  impossible  to  think 
of  e^'ery  thing,  to  foresee  every  thing,  and  to  express  every 
thing :  it  is  sufficient  to  enounce  certain  things  in  such  a 
manner  as  to  make  known  our  thoughts  concerning  things  of 
which  we  do  not  speak :  and,  as  Seneca  the  rhetorician  says,* 
there  are  exceptions  so  clear,  that  it  is  unnecessary  to  express 
them.   The  law  condemnB  to  sufier  death  whoerer  strikes 
his  father:  shall  we  punish  him  who  has  shaken  and  struck 
his  father,  to  reeover  him  from  a  lethargic  stupor  ?  Shall 
we  punish  a  young  child,  or  a  man  in  a  delirium,  who  has 
lifted  his  hand  against  the  author  of  his  life?    In  the  former 
case  the  reason  of  the  law  does  not  hold  good ;  and  to  the 
two  latter  it  is  inapplicable.    Wc  are  bound  to  restore  what 
is  intrusted  to  us:  shall  I  restore  what  a  robber  has  intrusted 
to  me,  at  the  time  when  the  true  proprietor  makes  himself 
known  to  me,  and  demands  his  property  ?    A  man  has  left 
his  sword  with  me :  shall  I  restore  it  to  him,  when,  in  a  trans- 
port of  fury,  he  demands  it  for  the  purpose  of  killing  an  inno- 
cent person  ? 

Wc  have  recourse  to  restrictive  interpretation,  in  order  to  $803.  lu 

avoid  falling  into  absurdities  (see  §  282).    A  man  bequeaths 'n  oH  r 
hia  house  to  one,  and  to  another  his  garden,  the  only  entrance  j^^j^j^^^ 
into  which  is  through  the  house.    It  would  be  absurd  to  sup- gu^^pg*^,, 
pose  that  ho  had  bequeathed  to  the  latter  a  garden  into  into  what « 
which  he  could  not  enter:  we  must  therefore  restrict  the  unlawful, 
pure  and  simple  donation  of  the  house,  and  understand  that 
it  was  given  only  upon  concUtion  of  allowing  a  passage  to  the  [  260  ] 
garden.   The  same  mode  of  interpretation  is  to  be  adopted, 
whenever  a  case  occurs,  in  which  the  law  or  the  treaty,  if  in- 
terpreted according  to  tlic  strict  meaning  of  the  terms,  would 
lead  to  something  unlawful.    On  such  an  occasion,  the  case 
in  question  is  to  be  excepted,  since  nobody  can  ordain  or 
promise  what  is  unlawful.    For  this  reason,  though  assist- 
ance has  been  promised  to  an  ally  in  all  his  wars,  no  assist- 
ance oucrht  to  be  given  him  when  he  undertakes  one  that  is 
manifestly  unjust. 
When  a  case  arises  in  which  it  would  be  too  severe  and  too 

*  Idb.  vf*  Dadtw.  zzfiL 
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BOOK  11.   prejudicial  to  any  one  \o  interpret  a  law  or  a  promise  accord- 
cuAv.  .wii.  jj^fj.      ^[jg  rigour  of  the  terms,  a  restrictive  interpretation 
§294.  Or    is  tlien  also  used,  and  we  except  the  case  in  qnestion,  agree- 
wltttiatoo  at»iy  to  the  intention  of  the  legislature,  or  of  him  who  made 
hi'Xn''^  the  promise :  for  the  ltgi.>lature  intends  onlj  what  is  just 
Jume.       Mkd  eqnitftble;  and,  in  contractfly  no  one  can  enter  into  ench 
enffagementB  in  favour  of  another,  as  shall  essentiall j  snper- 
weSe  the  duty  he  owes  to  himself*   It  is  then  presnmed  with 
reason,  that  neither  the  legislature  nor  the  contracting  parties 
have  intended  to  extend  their  regulations  to  cases  of  this 
nature,  and  that  they  themselves,  if  per«nTinlly  present,  would 
e.\ct  [>t  them.    A  prince  is  no  longer  oMilm  d  to  send  succours 
to  hid  allies,  when  he  himself  is  attacked,  :ind  has  need  of  all 
his  i'orces  for  his  own  defence.    Ho  may  also,  without  the 
slightest  imputation  of  perfidy,  abandon  an  alliance,  when, 
through  the  111  snooees  of  the  war,  he  sees  his  state  threatened 
with  impending  rain  if  he  does  not  immediately  treat  with 
the  enemy.  Thus,  towards  the  end  of  the  last  century,  Victor 
Amadeos,  doke  of  Savoy,  found  himself  under  the  necessity 
of  separating  from  his  allies,  and  of  receiving  law  from  France, 
to  avoid  losing  his  states.    The  king  his  son  would  have  had 
good  reasons  to  justify  a  separate  peace  in  the  yenr  1745; 
but  uplield  by  his  courage,  and  animated  by  just  views  of  his 
true  interest,  he  embraced  the  generous  resolution  to  struggle 
against  an  extremity  which  might  have  di^^penscd  with  his 
persisting  in  his  engagements. 
$m  How    We  hare  said  above  (§  280),  that  we  should  toke  the  ez* 
'ir"ict*the  P'**'*^*  sense  that  agrees  with  the  subject  or  the 

•^Sfeatimi  Restrictive  interpretation  i8  also  directed  by  this 

•greeaMy  to  rule.  Jf  the  subject  or  thf  matter  treated  of  will  not  allow 
ttwaofajact.  that  the  terms  of  a  ehuHe  xhould  be  taken  in  their  full  extent^ 
we  %hoiihl  limit  the  sense  according  as  the  subject  requires. 
Let  us  suppose  that  the  custom  of  a  particular  country  con- 
fines the  entail  of  fiefs  to  the  male  line  jiroperly  so  called: 
if  an  act  of  enfeoffment  in  that  country  declares  that  the  fief 
is  given  to  a  person  for  himself  and  his  male  descendants, 
the  sense  of  these  last  words  most  be  restricted  to  the  males 
descending  from  males ;  for  the  subject  will  not  admit  of  our 
understanding  them  also  of  males  who  arc  the  issue  of  females, 
though  they  are  reckoned  among  the  male  descendante  of  the 
first  possessor. 

^298.  How  Tlie  following  question  has  been  proposed  and  debated: 
»ehftnge     **  Whether  promises  include  a  tacit  condition  of  the  state  of 

!'*ff*"'"f  affairs  continuing  the  same, — or  whether  a  chantje  hanpen- 
in  the  state  .       .  n  •  •  i 

of  thingi  ^'^^  State  oi  aflairs  can  c»  eatc  an  exception  to  the  pro- 

may  form  mise,  and  even  render  it  void  V*   The  principle  derived  from 
M,  eM«p-  ^9  reason  of  the  promise  must  solve  the  question.  JfitU 
certain  and  man^st  that  the  consideration  of  the  preient 
Ctate  of  things  was  one  of  the  reasons  which  oeeasianed  the 

prom  ise^ — that  the  wromiu  woe  made  in  ameideraHon  or  in 
X  aeo 
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consequence  of  f hat  state  of  fhfnq»y — it  depends  on  the  pre-  book  ir. 
mrvation  of  things  in  the  same  tilate.  This  is  evident,  since 
the  promise  was  made  only  upon  that  supposition.  When 
therefore  that  state  of  thiugs  which  was  essential  to  the  pro- 
mise, and  withoat  ^ch  it  certunly  would  not  haye  been 
made,  happena  to  be  changed,  the  promise  falls  to  the  ground 
when,  its  foondation  fails.  And  in  particular  cases,  where 
things  cease  for  a  time  to  be  in  the  state  that  has  produced 
or  concurred  to  produce  the  pronuse,  an  exception  is  to  be 
made  to  it.  An  elective  prince,  being  without  issue,  ^R3  pro- 
mised to  an  ally  that  he  will  procure  his  appointment  to  the 
succession.  He  has  a  son  horn :  who  can  doubt  that  the  pro- 
mise is  made  void  by  this  event  ?  He  who  in  a  time  of  peace 
has  promised  succours  to  an  ally,  is  not  bound  to  give  him 
any  when  he  himself  has  need  of  all  his  forces  for  the  de- 
fence of  bis  own  dominions.  A  prince,  possessed  of  no  rtrj 
formidable  power,  has  received  from  his  allies  a  promise  of 
faithful  and  constant  assistance,  in  order  to  his  aggran- 
dizement,— in  order  to  enable  him  to  obtain  a  neighbouring 
state  by  election  or  by  marriage :  yet  those  allies  will  have 
just  groimrls  for  refusing  him  the  smallest  aid  or  support, 
and  even  forming  an  alliance  against  him,  when  they  see  him 
elevated  to  such  a  height  of  power  as  to  threaten  the  liberties 
of  all  Europe.  If  the  ^reat  Gustavus  had  not  been  killed  at 
Lntzen,  cardinal  do  Richelieu,  who  had  concluded  an  alliance 
for  his  master  with  that  prince,  and  who  had  invited  him  into 
Germany,  and  assisted  him  with  money,  would  perhaps  have 
found  himself  obliged  to  traverse  the  designs  of  that  conqueror, 
when  become  formidable, — to  set  bounds  to  his  astonishing 
progress,  and  to  support  his  humbled  enemies.  The  states- 
general  of  the  United  Provinces  conducted  themselves  on 
these  principles  in  l<I(j8.  In  favour  of  Spain,  which  before 
had  been  their  mortal  enemy,  they  funned  the  triple  alliance 
against  Louis  XIV.  their  former  ally.  It  was  necessary  to 
raise  a  barrier  to  check  the  progress  of  a  power  which  threat- 
ened to  inundate  and  OTorwhehn  all  before  it. 

But  we  ought  to  be  very  cautious  and  moderate  in  the  ap- 
plication of  the  present  nue :  it  would  be  a  shameful  perver- 
sion of  it,  to  take  advantage  of  every  change  that  happens 
in  the  state  of  affairs,  in  order  to  disengage  ourselves  from 
our  jjroniises :  were  such  conduct  adopted,  there  could  be  no 
dependence  placed  on  any  ])r«)mise  whatever.  That  state  of 
things  aloii.*,  in  consideration  of  which  the  promise  was  made, 
is  essential  to  the  promise  :  and  it  is  only  by  a  change  in  that 
state,  that  the  effect  of  the  promise  can  be  lawfully  prevented  [  262  ] 
or  suspended.  Such  is  the  sense  in  which  we  are  to  under- 
stand that  maxim  of  the  civilians,  cenventto  omnw  inUUigihir 
tebua  sie  9taiUUnt9. 

What  we  say  of  promises,  must  also  be  understood  as  ex- 
tending to  laws.   A  law  which  relates  to  a  certain  situation 
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II.  of  affairs  can  only  take  place  in  that  situation.  We  ought  lu 
Ilh^teaaon  in  the  same  manner  inth  respeet  to  a  oommiBsum. 
ThuB,  Titus  being  sent  bj  hiB  father  to  pay  lus  respects  to 
the  emperor,  turned  back  on  beuur  informed  of  the  death  of 
Galba. 

§  297.  In-      In  Unforeseen  cases,  that  is  to  saj,  when  the  state  of  things 
icrpreution  happens  to  be  such  as  the  autlior  of  a  deed  has  not  foreseen, 
of  a  deed  m       could  not  have  thou'iht  of,  we  should  rather  be  rriri'lei  by 
hts  intention  than  01/  hin  words,  and  interpret  the  i/t;<fra/i(''nt 
a«  he  hiinsi'lf  would  intcrprd  it  if  he  were  on  the  ypU,  or 
conformably  to  wJuit  he  would  have  done  if  Jtc  Iiad  foremen 
Me  dreumiUtnees  which  are  at  present  known.    This  rule  is 
of  great  use  to  judges,  and  to  all  those  in  society  who  m 
appointed  to  carry  mto  effect  the  testamentary  regulations 
of  the  citisens.   A  father  appoints  by  will  a  guardian  for  hit 
children,  who  are  under  age.   After  his  death  the  magistnte 
finds  that  the  guardian  he  has  nominated  b  an  extravagant 
profligate,  without  property  or  conduct :  he  therefore 
mifses  him,  and  appoints  another,  according  to  the  Koman 
laws,*  adhering  to  the  intention  of  the  testator,  and  not  to 
his  words ;  for  it  is  but  reasonable  to  suppose, — and  we  are 
to  presume  it  as  a  fact, — that  the  father  never  intended  to 
give  lus  children  a  guardian  who  should  ruin  them^  and  thit 
he  would  have  nominated  another,  had  he  known  the  vices  of 
the  person  he  appointed. 
§  298.  Rca-     When  the  things  which  constitute  the  reason  of  a  law  or 
HOM-  1  rising  convention  are  considered,  not  as  actually  existing^  BtUeim^g 
l^^^jj^    as  pom'blcj — or,  in  other  words,  2vhe7i  the  fear  of  an  errnt  it 
a«d  not  the  ^^^^  reoson  of  a  law  or  a  promise,  no  other  eases  can  k  n- 
exiatimwof  ceptedfrom  it  than  those  in  which  it  can  he  proved  to  deuUM- 
« thing*      gt ration  that  the  event  i«  rralh/  impomible.    The  bare  piissi- 
bilit^  of  the  event  is  sufficient  to  preclude  all  excei>tioub.  If^ 
for  instance,  a  treaty  declares  that  no  army  or  deet  shall  be 
conducted  to  a  certain  place,  it  will  not  be  allowable  to  condset 
thither  an  army  or  a  fleet,  under  pretence  that  no  harm  is  is- 
tended  by  such  a  step :  for  the  object  of  a  clause  of  this  nature 
is  not  only  to  prevent  a  real  evil,  but  also  to  keep  all  danger 
at  a  distance,  and  to  avoid  even  the  slightest  subject  (if  un- 
easiness.   It  ip  the  same  with  the  law  which  forhids  walking 
the  htrcets  by  night  with  a  lighted  torch  or  candle.     It  >vr,uH 
be  an  nnavailinir  plea  for  the  transgresaion  of  that  law  to 
allege  tlmt  no  mi^ehief  has  ensued,  and  that  he  carried  lui 
tonm  with  such  circumspection  that  no  ill  consequence  wm 
to  be  apprehended.   The  bare  possibility  of  causing  a  eonlls- 
[  268  ]  gration  was  sufficient  to  have  rendered  it  his  duty  to  ob^y  the 
law;  and  he  has  transgressed  it  by  exciting  fears  which  it 
was  the  ill t cation  of  the  legislature  to  prevent. 
S  299.  Ex.     At  the  beginning  of  this  chapter,  we  observed  that  men's 
yttmaam    —  ^   — — 
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ideas  and  language  are  not  ulway?^  perfectly  determinate,   hook  n. 
There  is,  doubtless,  no  language  in  which  there  do  not  occur 
expressions,  words,  or  entire  phrases,  susceptible  of  a  more  or  capable  of 
less  exiensive  signification.    Many  a  ;vord  is  equally  appli-"*««twi«»e 
cable  to  the  genus  or  the  species: — the  word  fault  implies*"*^ 


intentional  gw3tt  or  simple  error : — eeveraL  species  of  aniiuals 
have  but  one  name  common  to  both  sezee,  as  pariridaB,  Jarkf 
sparraWj  &c ;  when  we  speak  of  horses,  merely  with  a  view 
to  the  services  they  render  to  mankind,  mares  also  are  com- 
prehended under  that  name.  In  technical  language  a  word 
has  sometimes  a  more  and  sometimes  a  less  extensive  sense, 
than  m  vulgar  use :  the  word  death.,  among  civilians,  signifies 
not  only  natural  death,  but  also  civil  death:  verhum^  in  the 
Latin  granmiar,  signifies  only  that  part  of  speech  called  the 
verb,  but,  in  common  use,  it  signifies  any  word  in  general. 
Frequently,  also,  the  same  phrase  implies  more  things  on  one 
occasion,  and  fewer  on  another,  according  to  the  nature  of 
the  subject  or  matter:  thus,  when  we  talk  of  sending  mus 
eours,  sometimes  we  understand  a  body  of  auxiliary  troops 
maintained  and  paid  by  the  party  who  sends  them,  at  other 
times  a  body  whose  expenses  are  to  be  entirely  defrayed  by 
the  party  who  receives  them.  It  is  therefore  necessary  to 
establish  rules  for  the  interpretation  of  those  indeterminate 
expressions,  in  order  to  ascertain  the  cases  in  which  they  are 
to  be  understood  in  the  more  extensive  sense,  and  those  in 
which  they  are  to  be  restricted  to  thdbr  more  limited  meaning. 
Many  of  the  rules  we  have  already  given  may  serve  for  this 
purpose. 

But  it  is  to  this  head  that  the  famous  distinction,  between  §  300.  Of 
things  of  A  favourable  and  those  of  an  odious  nature,  particu- 
larly  belongs.  Some  writers  have  rejpcteil  the  distinction,*  ^j'jf^' 
donhrlf'^-:  t'ltr  want  of  properly  understaiuling  it.  In  fact,  odipqj, 
the  deliiiilions  that  have  been  given  of  what  is  favvurahl''  nnd 
what  is  odious,  are  not  fully  satisfactory,  nor  easily  applied. 
After  having  maturely  considered  what  the  most  judicious 
authors  have  written  on  the  subject,  I  conceive  the  whole  of 
the  question  to  be  reducible  to  the  following  positions,  which 
convey  a  just  idea  of  that  famous  distinction.  When  the 
provisions  of  a  law  or  a  convention  are  plain,  clear,  determi- 
nate, and  attended  with  no  doubt  or  difficulty  in  the  applica- 
tion, there  is  no  room  for  any  interpretation  or  comment  (§263). 
The  prfM'i^r  point  of  the  will  of  the  Irpslature  or  the  con- 
tractin^  parlies,  is  \\\\:\t  we  must  adliei  e  to.  But  if  their  ex- 
pressions are  indeteniiinate,  vague,  or  susceptible  of  a  more 
or  less  extensive  sense, — if  that  precise  point  of  their  inten- 
tion cannot,  in  the  particular  case  in  question,  be  discovered 
and  fixed  by  the  other  rules  of  interpretation, — we  must  pre- 
sume it  according  to  the  laws  of  reason  and  equity :  and,  for 
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BOJKU.  t1ii«  purpose,  it  is  necessary  to  pay  attention  to  tlie  nature  of 
tilt'  things  to  Avhich  tha  question  relates.  '1  l  ei  o  ari,-  certain 
things  of  which  equity  admit?*  the  fXieiisiuii,  rather  than  the 
restriction  ;  that  is  tu  ,  that,  with  l  uspecl  lo  lliobc  things, 
the  precise  point  of  the  will  uot  being  discovered  in  the  ex- 
]HrawioB8  of  the  law  or  the  eontract,  it  is  safer  9s:d  more  con- 
aisteat  with  equity,  to  suppose  and  fix  that  point  in  the  more 
extensive,  than  in  the  more  limited  sense  of  the  terms ;  to 
give  a  latitude  to  the  meaning  of  tlie  expressions,  than  to 
restrict  it.  Tliese  are  the  things  c&Wed  favourable,  Odioui 
things,  on  the  other  liand,  arc  those,  of  which  the  restriction 
tends  more  ceniiiiilj  to  equity  than  the  extension.  Let  us 
figure  to  ourselves  the  intention  or  the  will  of  the  leirislature 
or  the  contracting  panics,  as  a  ^xed  point.  At  that  point 
preeiselj  should  we  stop,  if  it  be  dearly  known ; — if  uncer- 
tain, we  should  at  least  endeavour  to  approach  it.  In  thing? 
favourable,  it  is  better  to  pass  beyond  that  point,  than  not  tc 
reach  it;  in  thtnga. odious,  it  is  better  not  to  reach  it,  than  to 
pass  beyond  it. 

J301.  What    ii  jjQ^      difficult  to  show,  in  general,  what  things 

^  ?  are  favourable,  and  what  are  odious.  In  the  first  place,  everu 
.Tommon  ad-  ,  .  '  ,         ,  .        ^  . 

vantage,iinJ  ^'"/'^  ^^'"^  feftiis  to  tlie  cuinin'iu  udvantiKjc  in  conventions^  or 
u»  equality,  that  has  a  ten<l>  nrj/  f,,  j>!ih->:  the  ^'ontractiiuj  parties  on  a  Jovt- 
Wi^  of  equality  J  is  favoarabU.  The  voice  of  equity,  and  tlie 
sonirarv  k  general  rulo  of  Contracts,  require  that  the  conditions  between 
odious.  w  parties  should  be  equaL  We  are  not  to  presume,  without 
verj  strong  reasonii,  that  one  of  the  contracting  parties  in> 
tended  to  favour  the  other  to  his  own  prejudice;  but  there  U 
no  danger  in  extending  what  is  for  the  common  advantage. 
If,  therefore,  it  happens  that  the  contracting  parties  have  not 
made  known  their  w  ill  with  sufficient  clearncsf?,  and  with  ail 
the  necessary  precision,  it  is  certainly  more  conformable  in 
equity  to  seek  for  that  will  in  the  sense  most  favourable  t" 
equality  and  the  coniinon  advantage,  than  to  suppose  it  m  the 
contrary  sense.  For  the  same  reason,  every  thing  that  it  mi 
for  the  eotmnon  tuLvantaye^  every  thing  that  teiuis  to  dettrotf 
the  equality  of  a  eontraet,  every  thing  that  eneratee  only  one 
of  the  parties,  or  that  oiurai'  S  the  one  more  than  the  others  it 
odiout.  In  a  treaty  of  .s!i  let  friendsliip,  union,  and  alHaiiee, 
every  tiling  which,  without  being  burdensome  to  any  of  the 
partie.«i,  tends  to  the  common  advantage  of  the  confederacy, 
and  to  diaw  the  bonds  of  union  closer,  is  favourable,  lu 
unc'iual  treaties,  and  espeeinlly  in  unequal  alliances,  all  the 
clauoea  of  inequality,  aiid  piincipally  those  that  onerate  liie 
inferior  ally,  are  odious.  Upon  this  principle,  that  we  ought 
in  case  of  doubt  to  extend  what  leads  to  equality,  and  restrict 
what  destroys  it,  is  founded  that  well-known  rule — InoiMr 
moda  vitantie  melior  quam  commoda  petentia  ett  eausa^* — 
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the  party  who  endeavours  to  arohJ  a  loss  has  a  better  catueto   book  n. 
support  than  he  who  aims  at  ohtiiiniivj  an  advantage.  chap,  xvii. 

All  those  things  which,  tcithoat  proving  too  burdensome     §302.  What 
any  one  in  particular,  are  useful  and  salutary  to  human  ao-i*  usefblto 
defy,  are  to  be  ranked  in  the  class  of  favourable  things:  for  *^et?*u"fii 
natioii  18  already  under  a  natural  obligation  with  respect  to  "Jlu^te; 
thin^  of  this  nature:  so  that  if  she  has  entered  into  any^oootniy 
particular  engagements  of  this  kind,  we  run  no  risk  in  giving  ix  odious, 
those  engagements  the  most  extensive  meaning  of  which  they  [  265  3 
are  susceptible.    Can  we  be  afraid  of  violating  the  rules  of 
equity  by  following  the  law  of  nature,  and  giving  the  utmost 
extent  to  obligations  that  tend  to  the  common  advantage  of 
mankind '{   Besides,  things  which  are  useful  to  human  society 
are,  from  that  very  circumstance,  conducive  to  the  common 
advantage  of  the  contracting  parties,  and  are  consequently 
faTonrable  (see  the  preceding  sectioi^.   On  the  other  hand, 
let  us  eonsiaer  at  odums  every  thing  that  w,  tn  its  mm  nature^ 
ra^er  injwrume  than  ue^fiU  to  mankind.  Those  things  which 
have  a  tendency  to  promote  peace  are  fayourable ;  those  that 
lead  to  war  are  odious. 

Every  thing  that  contains  a  penalty,  is  odious.    With  re-  §303. What- 
spect  to  the  laws,  it  is  universally  agreed,  that,  in  case  of 
doubt,  the  judge  ought  to  incline  to  the  merciful  side, 
that  it  is  indisputably  better  to  suffer  a  guilty  person  to  escape,  odioiw. 
than  to  punish  one  who  is  innocent.    Penal  clauses  in  trea- 
ties lay  a  burden  upon  one  of  the  parties ;  they  are  then' 
fore  Mlu>tt«  (S  301). 

Whatever  tende  to  render  a  deed  void  and  ineffectual^  either  §  304. 
in  the  taholej  or  in  part,  and  consequently,  whatever  introduces  whatrvrr 
an$f  change  in  thinge  aiready  agreed  upon^  is  odious:  forj^^^^ 


men  treat  together  with  a  view  to  their  common  benefit;  and 
if  I  enjoy  any  particular  advaiit;i£re  acquired  by  a  lawful  con- 
tract, I  must  not  be  (lci)rivc(l  of  it  except  by  my  own  renun- 
ciation. When,  therefore,  I  consent  to  new  clauses  that  seem 
to  derogate  from  it,  1  can  lose  my  right  only  so  far  as  I  have 
dearly  given  it  up ;  and  consequently  these  new  clauses  are 
so  he  understood  in  the  most  limited  sense  they  will  admit 
of ;  as  is  the  case  in  things  of  an  odious  nature  (§  800).  If 
that  which  tends  to  render  a  deed  void  and  ineffectual  is  con* 
tained  in  the  deed  itself,  it  is  evident  that  such  passages 
ought  to  be  construed  in  the  most  limited  sense,  in  the  sense 
])est  calculated  to  preserve  the  deed  in  force.  We  have  al- 
rf»ady  seen,  that  we  should  reject  every  interpretation  which 
tends  to  render  a  deed  void  and  ineffectual  (§  283). 

Whatever  tends  to  change  the  present  state  of  things  is  §  306. 
ako  to  he  ranked  in  the  class  of  odious  things :  for  the  pro-  Whaia 
I^etor  cannot  he  depriyed  of  his  rights  except  so  far,  pre- 
cisely,  as  he  relinc^uishes  it  on  his  part ;  and,  in  case  of  douht,  ^rnffStftitt 
she  presumption  is  in  favour  of  the  possessor.   It  is  less  re-of  tUaiibb 
pugnant  to  equity  to  withhold  from  tiie  owner  a  possession  o^ttowiths 

s  r  s 
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BOOK  II.  wliieh  he  has  lost  through  his  own  neglect,  than  to  strip  tlie 
cuAP.  XVII.  j^j^t  possessor  of  what  lawfully  belongs  to  him.  In  the  mtest- 
sontmy  m  pk'etation,  therefore,  we  ought  rather  to  hasard  the  former  in- 
fiirourable.  conTenience  th  ui  the  latter.    Hero  also  may  be  applied,  m 
many  eases,  the  rule  we  have  mentioned  in  §  301,  that  the 
party  who  mdeavours  to  avoid  a  loss,  has  a  better  cause  to 
support  than  he  who  aims  nt  obtaining  an  advantaire. 
5  30fi  Finally,  tlierc  arc  things  which  are  at  once  of  a.yavaurahk 

Things  of  a  or  an  odiouii  nature,  according  to  the  point  of  view  in  whicli 
morfna*  they  are  considered.  Whatever  derogates  from  treaties,  or 
T*2*itl  1  ^^^"o^^  things,  is  odious ;  but  if  it  is  oondaeiTe 

L  J  to  peace,  it  is,  in  that  particular,  favourable.  A  degree  of 
odium  always  attaches  to  penalties :  thej  may,  howcTcr,  be 
viewed  in  a  favourable  light  on  those  occasions  when  they  m 
particularly  necessary  for  the  safety  of  society.  When  there 
IS  question  of  interpreting  things  of  this  nature,  we  ought  to 
consider  whctlicr  what  is  favourable  in  them  greatly  exceeds 
what  appears  odious, — whether  the  advantage  that  arises  from 
their  being  extended  to  the  utmost  latitude  of  which  the  terms 
arc  susceptible,  will  materially  outweiph  the  severe  and  odious 
circumstances  attending  tliem ;  and  if  that  is  the  case,  they 
are  to  be  ranked  in  the  class  of  favourable  things.  Thvs,  in 
inconsiderable  change  in  the  state  of  things,  or  in  convefi- 
tions,  is  reckoned  as  nothinff,  when  it  procures  the  uiMli* 
mable  blessings  of  peace.  Ei  the  same  manner,  penal  lam 
may  be  interpreted  in  their  most  extensive  meaning,  on  cri- 
tical occasions,  when  such  an  instance  of  severity  becomes 
iieces''"ry  to  the  safety  of  the  state.  Cicero  caused  the  a^ 
comp  es  of  Catiline  to  be  executed  by  virtue  of  a  decree  of 
the  se-.ate, — the  safety  of  the  republic  rendering  it  improper 
to  wait  till  tliey  should  bo  condemned  by  the  people.  Bat 
where  there  is  not  so  areat  a  disproportion  in  the  case^  uA 
where  things  are  in  ower  re.-|)ects  equal,  favour  inclines  to 
that  side  of  the  question  which  presents  nothing  odioas;^ 
that  is  to  say,  we  ought  to  abstain  from  things  of  an  o(iioiL< 
nature,  unless  the  attendant  advantage  so  far  exceed  the  odi- 
ous part  as  in  a  manner  to  conceal  it  from  view.  If  tk"e 
be  any  appearance,  however  .small,  of  an  eqiiilibriinn  l!et\weii 
the  odious  and  the  favourable  in  one  of  those  things  uf  J 
mixed  nature,  it  is  ranked  in  the  class  of  odious  things,  bj  i 
natural  consequence  drawn  from  the  principle  on  which  w 
have  founded  the  distinction  between  things  of  a  fovovnlile 
and  things  of  an  odious  nature  (§  300),  because,  in  case  of 
doubt,  we  should,  in  preference,  pursue  that  line  of  condact 
bv  which  we  are  least  exposed  to  deviate  from  the  principle! 
of  equity.  In  a  doubtful  case,  wc  may  reasonably  refuse  to 
give  succours  (though  a  thing  favourable),  when  there  qac5- 
tion  of  giving  them  against  an  ally, — which  would  be  oJioui. 

The  following  are  the  rules  of  interpretation,  which  flow 
from  the  principles  we  have  just  laid  down. 
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1.  WTien  the  question  relates  to  tliimjs  favourahUy  we  ought   b<jok  n. 
to  give  the  terms  thd"  utmost  latitude  of  which  they  are  9U$cep-  c"ap.  %rn. 
tibU  OiCecrding  to  the  eommon  usage  of  the  language  ;  and  if  a%  307,  Inter- 
term  has  mare  than  me  signification^  the  mast  extensive  mean-  pretation  of 
ing  is  to  be  preferred :  for  equity  ouglit  to  be  the  rale  of  con-  ^""raMc 
duct  with  all  mankind  wherever  a  perfect  right  is  not  exactly 
determined  and  known  in  its  precise  extent.   When  tlie  legis- 
lature or  the  contracting  parties  have  not  expressed  tlieir  will 

in  terms  that  are  precise  and  perfectly  dL'teriniiiate,  it  is  to  be 
presumed  that  they  inierukMl  what  is  must  equitable.  Now,  [  267  J 
when  there  is  question  of  iavourable  things,  the  more  exten- 
sive signification  of  the  terms  accords  better  with  equity  than 
the  more  confined  signification.  Thus  Cicero,  in  pleadbg 
the  cause  of  Gaecina,  justly  mamtainB  that  the  interlocutory 
decree,  ordaining,  that  the  person  expelled  from  his  inhis' 
ritanee  he  reinstated  in  the  possession,"  should  be  understood 
as  extending  to  the  man  who  has  been  forcibly  prevented  from 
entering  upon  it  :*  and  the  Digest  decides  it  iu  the  same 
mannur.f  It  is  true  that  this  decision  is  also  founded  on  the 
rule  taken  from  parity  of  reasoning  (§  21Mj).  For  it  amounts 
to  the  same  thinji;  in  effect,  to  drive  a  person  from  his  inhe- 
ritance, or  forcibly  to  prevent  liim  from  entering  upon  it; 
and,  in  both  eases,  the  same  reason  exists  for  putting  bim  in 
possession. 

2.  In  qtiestions  relating  to  favourable  things,  all  terms  of 
art  are  to  be  interpret t  I  In  the  f idlest  latitude  of  which  they 
are  susceptible,  not  only  in  common  usage^  hut  aiso  as  t^  cJi- 
nical  tcrmSy  if  the  person  speaking  unde /  .stands  the  art  to 
•which  tho8i'  terms  belomj,  or  conducts  hitnseif  by  the  advice 
of  men  who  understand  that  art. 

8.  JBut  we  ought  not^  from,  the  single  rt'UHon  that  a  thing 
is  favourable,  to  take  the  terms  In  an  improper  signijication  : 
this  is  not  alhwabUy  except  when  necessary  in  order  to  avoid 
absurdUy,  injustice,  or  the  nullity,  of  the  instrument,  as  ia 
practised  on  evei^  subject  (S§  282,  283):  for  we  ought  to 
take  the  terms  of  a  deed  in  their  proper  sense,  conformably 
to  custom,  unless  we  have  very  strong  reasons  for  deviating 
from  it  (§  271). 

4.  Thou^jh  a  tiling  appears  favourable  when  viewed  in 
one  particular  lights — ^/ef,  where  the  proper  meaning  of  the 
ter  iuH  would,  if  taken  in  it.'<  utmost  latitude,  lead  to  absurdity 
or  injustice,  their  signifu-ation  mu8t  be  restricted  according 
to  the  rules  given  above  (§§  293,  294).  For  here,  ui  this  par- 
ticular case,  the  thing  becomes  of  a  mixed  natnre,  and  even 
enoh  as  ought  to  be  ranked  in  the  class  of  odious  tbin^. 

5.  For  the  same  reason,  aUhough  neither  absurdity  nor 
if^wtiee  results  from  the  proper  meaning  of  the  terms, — if, 

* 

•  Orat.  pro  Carina,  cnp.  xxiii. 
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BMOK  ji.  nevertJieletty  manifest  equiij  or  a  great  common  advantage 
CHAP.  XVII.  their  restrictioHy  we  ought  to  adhere  to  the  most  li- 

mited sense  which  the  proper  sianification  will  admU,  even  in 
an  affaur  that  an^cars  favourtme  in  iU  own  natwrtj — I>6caii86 
hero  also  the  tluiiff  is  of  a  mixed  kindy  and  ought,  in  this 
particular  case,  to  Bo  esteemed  odious.  As  to  the  rest.  U  is 
to  be  carefully  rememhered  that  all  these  rules  relate  only  to 
doubtful  cases ;  since  we  are  not  allowed  to  go  in  quest  of 
interpretations  for  what  is  already  clear  ana  determinate 
(§  263).  If  any  one  has  clearly  and  formnlly  bound  him- 
self to  burdensome  conditions,  he  has  knowingly  and  will- 
ingly done  it,  and  cannot  afterwai'ds  be  admitted  to  appeal  to 
equity. 

1 808.  Li.  Since  odious  things  are  those  whose  restriction  tends  more 
tcrprvtAdon  certainly  to  equity  than  their  ertenaion,  and  since  we  ought 
thJgii!"'  pursiu  tli  it  line  which  is  most  conformable  to  equity,  when 
r  268  1       ^^^^  legislature  or  of  the  contracting  parties  is  not 

exactly  determined  and  precisely  known, — tee  should^  when 
there  ift  question  of  odious  things^  interpret  the  terms  in  the 
most  limited  sense:  we  mny  even  to  a  certain  degree  adopt 
a  Jigurative  meaning^  in  order  to  avert  the  oppressive  conse- 
quences of  iJui  proper  and  literal  sense,  or  anj/  thing  of  an 
odious  nature f  which  it  would  involve :  for  we  are  to  favour 
equity,  and  to  do  away  eveiy  thing  odious,  as  far  as  that  can 
be  accomplished,  withont  goin^  in  direct  opposition  to  the 
tenor  of  the  instrument,  or  visibly  wresting  the  text.  Now, 
neither  the  limited  nor  even  the  figurative  sense  offers  any 
violence  to  the  text.  If  it  is  said  in  a  treaty,  that  one  of  the 
allies  shall  assist  the  other  with  a  certain  number  of  troops 
at  his  own  expense,  and  that  the  latter  shall  furnish  the  same 
number  of  auxiliary  troops  at  the  expense  of  the  party  to 
whom  they  are  sent,  there  is  some  thine  odious  in  the  engage- 
ment of  the  formw  ally,  since  he  is  suDjeot  to  a  greater  bur- 
den than  the  other :  but  the  terms  being  clear  and  express, 
there  is  no  room  for  any  restrictive  interpretation.  But  if  it 
were  stipulated  in  this  treaty,  that  one  of  the  allies  shall  fur- 
nish a  body  of  ten  thousana  men,  and  the  other  only  of  five 
thousand,  without  mentioning  the  expense,  it  ought  to  be  un- 
derstood that  the  auxiliary  troops  shall  be  supported  at  the 
expense  of  the  ally  to  whose  assistance  they  are  sent ;  this 
interpretation  being  necessary,  in  order  that  the  ineipiality 
between  the  contracting  powers  may  not  be  carried  too  far. 
Thus,  the  cession  of  a  ripht,  or  of  a  province,  made  to  a  con- 
queror in  order  to  obtam  peace,  is  interpreted  in  its  most 
confined  Sense.  If  it  be  true  that  the  boundaries  of  Acadia 
have  always  been  uncertain,  and  that  the  French  were  the 
lawful  possessors  of  it,  that  nation  will  be  justified  in  main- 
taining that  their  cession  of  Acadia  to  the  "Knglish,  by  tho 
treaty  of  Utrecht,  did  not  extend  beyond  the  narrowest  limits 

of  that  province. 
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In  point  of  penalties,  in  particular,  when  they  are  really  book  u. 
oflion?.  wo  ought  not  only  to  restrict  the  terms  of  the  kw,  or£2f£iiEl?i 
of  the  contract,  to  their  most  limited  piirnific'ntif»n,  and  even 
adopt  a  figurative  meaning,  according  as  the  case  may  require 
or  authorize  it, — but  also  to  admit  of  reasonable  excuses ; 
which  is  a  kind  of  restrictive  interpretation,  tending  to  exempt 
the  party  from  the  penalty. 

The  eame  conduct  most  be  observed  with  respect  to  what 
may  render  an  act  yoid  and  without  effect.  Thus,  when  it  is 
agreed  that  the  treaty  shall  be  dissolved  whenever  one  of  the 
contracting  parties  fails  in  the  observance  of  any  article  of  it, 
it  would  be  at  once  botli  unreasonable  and  contrary  to  the 
end  proposed  in  making  treaties,  to  extend  that  clause  to  the 
slightest  faults,  and  to  cases  in  which  the  defaulter  can  allege 
well-grounded  excuses. 

Grotius  proposes  the  following  question — "Whether  in  agsOD. 
treaty  which  makes  mention  of  allies,  we  are  to  understand  BumpiN. 
those  only  who  were  in  alliance  at  the  tune  when  the  treaty  [  269  ] 
was  made,  or  all  the  allies  present  and  fhtnre  V**  And  he 
gives,  as  an  instance,  that  article  of  the  treaty  concluded  be- 
tween the  Romans  and  Carthaginians,  after  the  war  of  Sicily, 
— that,  "neither  of  the  two  nations  should  do  any  injury  to 
the  allies  of  the  other."  In  order  to  understand  this  part 
of  the  treaty,  it  is  necessary  to  call  to  mind  the  barbarous 
law  of  nations  observed  by  those  ancient  people.  They  thought 
themselves  authorized  to  attack,  and  to  treat  as  enemies,  all 
with  whom  they  were  not  united  by  any  alliance.  The  article 
therefore  signifies,  that  on  both  sides  they  should  treat  as 
friends  the  ulies  of  their  ally,  and  abstain  from  molesting  or 
invading  them  :  upon  this  footing  it  is  in  all  respects  so  favour- 
able, so  conformable  to  humanity,  and  to  the  sentiments  which 
ought  to  unite  two  allies,  that  it  should,  without  hesitation, 
be  extended  to  all  the  allif^<^,  pre^ont  and  future.  The  clause 
cannot  be  said  to  involve  any  thing  of  an  odious  nature,  ns 
cramping  the  freedom  of  a  sovereign  state,  or  tending  to  tlis- 
solve  an  alliance :  for,  by  engaging  not  to  injure  the  allies 
of  another  power,  we  do  not  deprive  ourselves  of  the  liberty 
to  make  war  on  them  if  they  give  us  just  case  for  hostilities; 
and  when  a  clause  is  just  and  reasonable^  it  does  not  become 
odious  from  the  single  cbcnmstance  that  it  ma^  perhaps 
eventually  occasion  a  rupture  of  the  alliance.  Were  that  to 
be  the  case,  there  could  be  no  clause  whatever  that  might 
not  be  deemed  odious.  Th?R  reason,  which  we  have  touched 
upofi  in  the  preceding  section  and  in  §  304,  holds  good  only 
in  doubtful  cases;  in  the  case  before  us,  for  instance,  it  ought 
to  have  prevented  too  hasty  a  decision  that  the  Carthaginians 
had  causelessly  attacked  an  ally  of  the  Romans.  The  Car- 
thaginians, therefore,  might,  without  any  violation  of  the 
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EO'  K  M.  treaty,  attack  Sagantnm,  if  they  bad  lawM  grounds  for  gich 
CHAP,  xviu  attack,  or  (in  virtue  of  the  voluntary  law  of  nations)  even 
apparent  or  specious  grounds  (Prelim.  |  21).  But  theTmijrk 
have  uttiickod  in  the  saine  inaniier  the  most  ancient  all  v  of  the 
Romans ;  and  the  Romann  might  also,  without  breaking  the 
treaty  of  peace,  have  confined  themselves  to  the  succouring 
of  Saguutum.  At  present,  treaties  include  the  allies  on  both 
sides:  Imt  this  does  not  imply  that  one  of  the  contracting 
powers  may  not  make  war  on  the  allies  of  the  other  if  tkj 
give  him  cause  for  it — hut  simply,  that,  in  case  of  any  qw- 
rel  arisinff  between  them,  each  of  the  contraeting  parties  rt- 
serves  to  nimself  a  power  of  assisting  his  more  ancient  alij: 
and,  in  this  sense,  the  fnture  allies  are  not  included  in  ue 
treaty. 

Another  example  mentioned  by  Grotius  is  also  taken  iim 
a  treaty  concluded  between  Rome  and  Carthage.  AVhen  the 
latter  city  was  reduced  to  extremities  by  Scipio  j^miliaoos, 
and  ohliged  to  capitulate^  the  Romans  promised  **thal  Gw- 
thage  should  remain  free,  or  in  possession  of  the  privflege  d 
goTeming  herself  by  her  own  laws.'**  In  the  sequel,  iiov* 
ever,  these  merdless  con  pierors  pretended  that  the  proniised 
liberty  regarded  the  inhabitants,  and  not  the  city :  they  in- 
sistc'i  thnt  C:irthagc  should  be  demolished,  and  that  the 
wretched  inhabitants  should  settle  in  a  place  at  a  greater  dis- 
tance from  the  sea.  One  cannot  read  the  account  of  this  per- 
fidious and  cruel  treatment,  without  being  conccrne  J  that  the 
great,  the  amiable  Scipio  was  obliged  to  be  the  instrumeot 
[  270  ]  of  it.  To  say  nothing  of  the  ehicaneiT  of  the  Romans  respeet- 
ing  the  meaning  to  be  annexed  to  the  word  "  Carikage^^ 
ceftainly,  the  ^^TSberty"  promised  to  the  Carthaginians,  though 
narrowly  circumscribed  by  the  existing  state  of  affairs,  should 
at  least  have  extended  to  the  privilege  of  remaining  in  their 
city.  To  find  themselves  obliged  to  abandon  it  and  «cttl* 
elsewhere, — to  lose  their  houses,  their  port,  and  tlie  a-ha-^^- 
tages  of  their  situation, — was  a  subjection  incompatible  wiu 
the  smallest  degree  of  liberty,  and  involved  such  considerable 
losses  as  they  eonld  not  have  bound  themselves  to  submit  i\ 
unless  by  a  positive  engagement  in  the  most  Oixpiw  sitd 
formal  terms. 

{Sio.  How    Liberal  promises,  benefactions,  and  rewards  naturally  coioe 
«ve  ought  to  under  the  class  of  favourable  thiDgB,and  receive  an  extensive  in- 
interpret     terprctation,  unless  they  prove  onerous  or  unreasonably  chArg^ 
f^^l^     able  to  the  benefactor,  or  that  other  circumstances  eviderj-lt 
show  they  are  to  be  taken  in  a  limited  sense.    For  kin«1n<?% 
benevolence,  beneficence,  and  generosity  arc  liberal  viriut?; 
they  do  not  act  in  a  penurious  manner,  and  know  no  other 
bounds  than  those  set  bj  reason.  But  If  the  benefaction  £i]It 
too  heavy  upon  him  who  grants  it,  in  this  respect  it  partslM 

•  K^mMfH   Apjiian.  4e  B«]lo  PuIm. 
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of  the  odious ;  and,  in  case  of  doiil)t,  equity  "«*in  not  admit  bjok  u. 
the  presumption  that  it  bus  been  tilted  or  promised  in  the  ^^^'.iiT'!: 
utmost  extent  of  the  terms  :  we  (Hi^^ht  therefore,  in  such  case, 
to  confine  ourselves  to  the  most  limited  signification  which  the 
words  are  capable  of  receiving,  and  thus  reduce  the  bene^ 
fectioii  wttMn  the  bounds  of  reason*  The  same  mode  ihould 
be  adopted  when  other  circumstances  e^dently  point  the 
more  limited  signification  as  the  more  equitable. 

Upon  these  principles,  the  bounties  of  a  sovereign  are 
usually  taken  in  the  fullest  extent  of  the  terms.*  It  is  not 
presumed  that  he  finds  himself  over-burdened  by  tlioi^i :  it  is 
a  respect  due  to  mtijesty,  to  suppose  that  he  had  good 
reasons  to  induce  him  to  confer  them.  They  are  therefore, 
in  their  own  nature,  altogether  favourable ;  and,  in  order  to 
restrict  them,  it  must  be  proved  that  they  arc  burdensome  to 
the  prince,  or  prejudicial  to  the  state.  On  the  whole,  we 
ought  to  apply  to  deeds  of  pure  Uberalitj  the  general  rule 
established  aboTe  (§  270) ;  if  those  instruments  are  not  pre- 
cise  and  very  determinate,  they  should  be  interpreted  as 
meaning  what  the  author  probably  had  in  bis  mind.  [  271  ] 

Let  us  conckide  this  subject  of  interpretation  with  what^sn.  Coi- 
relates  to  the  eollision  or  opposition  of  laws  or  treaties.  We 
do  not  here  speak  of  the  collision  of  a  treaty  with  the  law  of 
nature  :  the  latter  is  unquestionably  paramount,  as  we  have 
proved  elBewhere  (§§  160,  161,  170,  and  293).    There  is  a 
collision  or  opposition  between  two  laws,  two  promises,  or  two 
treaties,  when  a  case  occurs  in  ir^ch  it  is  impossible  to  fulfil 
boili  at  the  same  time,  thoush  otherwise  the  laws  or  treaties 
in  question  are  not  contramotory,  and  may  be  both  fulfilled 
under  different  circumstances.    They  arc  considered  as  con- 
trary in  this  particnlar  case  ;  an  1  it  i:^  rpqnirer^  to  show  which 
deserves  the  preference,  or  to  wliidi  an  exception  ought  to 
be  made  on  the  occasion.    In  ordw  to  guard  against  all  mis- 
take in  the  business,  und  to  make  the  exception  conformably 
to  reaaon  and  justice,  wo  should  obserre  the  following  rules : 

1»  JnaU  coses  wh^e  what  is  barely  permiUed  is  found  tit*  { su.  First 
eampat^le  wkh  fohxt  U  potiUvelt/  prescribed^  the  latter  claims  i^^o  i°  <^<»<'« 
a  pr^erenee :  for  the  mere  permission  imposes  no  obligation  ^ 
to  do  or  not  to  do :  what  is  permitted  is  left  to  our  own  option 
— -we  are  at  liberty  either  to  do  it  or  to  forbear  to  do  it.  Eut 
we  hnve  not  the  same  liberty  with  respect  to  what  is  pre- 
8cril)ed:  we  arc  obliged  to  do  that:  nor  can  the  bare  per- 
mission in  the  former  case  interfere  with  the  discharge  of  our 
obligation  in  the  latter ;  but,  on  the  contrary,  that  which 
WAS  before  permitted  in  general,  ceases  to  be  so  in  this  par- 

•  Such  is  the  decision  of  the  Roman    for  it:  "quod  a  diviua  ejus  indalgentia 
— Javolenus     sajs:    "  Beoeficiam   profieUcatur." — Digest,  lib.  i.  tU.  iv.  d« 
Imper&toris  qtuun  pleoisrime  interpre-   ConaUL  Princ  leg.  3. 
tmtl  d«l»«iBM^aadlM|^VMtlitof«Moii 
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HOOK  n.   ticular  instance,  wboro  wo  cannot  take  advantage  of  the  per* 

cHAi'.  xvn.  miggion  without  viulaiing  a  positive  duty. 

I td  2.  In  the  same  manner,  the  law  or  treaty  which  permits, 
cmght  to  give  way  to  the  Um  or  treaty  which  forhide :  for  the 
prohibition  muBt  be  obeyed;  and  what  waB,  in  its  own  nature, 
or  in  general)  permitted,  most  not  be  attempted  when  it  can- 
not be  done  withont  contravening  a  prohibition :  the  pennifl- 
Bion,  in  that  case,  ceases  to  be  available. 

}  si4.  3d  3.  All  circumstanofs  being  otherwise  equal,  the  law  or  the 
treaty  which  ordains^  gives  waif  to  the  law  or  the  treat n  which 
forhids.  I  say,  "all  circumstances  bein^  otherwise  equal;" 
for  many  other  reasons  may  occur,  which  will  authorize  the 
exception  being  made  to  the  prohibitory  law  or  treaty.  The 
mlea  are  general ;  each  relates  to  an  abatraet  idea,  and  ebowt 
what  follows  from  that  idea,  withont  derogation  to  the  other 
roles.  Upon  this  footing,  it  is  evident  that,  in  general,  if  we 
cannot  obey  an  injunctive  law  without  violating  a  prohibitory 
one,  we  should  abstain  from  fulfilling  the  former :  for  the  pro- 
hibition is  nb^olute  in  itsolf.  whorea'=^  every  precept,  every 
injunction,  is  in  its  own  nature  conditioiial,  and  supposes  iho. 
power,  or  a  favourable  opportunity,  of  doing  what  is  pre- 
scribed. Now  when  that  cannot  be  accomplished  without 
contravening  a  prohibition,  the  opportunity  is  wanting,  and 
this  collision  of  laws  produces  a  moral  impossibility  of  aetbg; 
for  what  is  prescribed  in  general,  is  no  longer  so  in  the  case 
[  272  ]  where  it  cannot  be  done  withont  committing  an  action  that 
is  forbidden.*  Upon  this  ground  rests  the  generally  received 
maxim  that  we  are  not  justifiable  in  employing  unlawful  means 
to  accomplish  a  laudable  end, — ^as,  for  instrinco,  in  stealing 
with  a  view  to  crivo  aim?.  But  it  is  evident  that  tbe  f|uo>tion 
here  regards  mu  absolute  prohibition,  or  those  cases  to  wriifh 
the  general  prohibition  is  truly  applicable,  and  therefore  equi- 
valent to  an  absolute  one :  thuru  are,  however,  many  prohi- 
bitions to  which  drenmstances  form  an  exception.  Onr  mean- 
ing will  be  better  eiplalned  by  an  example.  It  is  expressly 
forbidden,  for  reasons  to  me  unknown,  to  pass  through  a  cer- 
tain place  nnder  any  pretence  whatsoever.  I  am  ordered  to 
carry  a  message ;  I  find  every  other  avenae  shut ;  I  there- 
fore turn  baelc  rntbr^r  than  take  my  passage  over  that  ground 
which  is  so  strictly  forbidden.  But  if  the  prohibition  to  pasa 
be  oidy  a  general  one,  with  a  view  to  prevent  any  injury  being 
done  to  the  productions  of  the  soil,  it  is  easy  for  me  to  judrrc 
that  the  orders  with  which  I  am  charged  ought  to  i'orm  uu 
exception. 

As  to  what  relates  to  treaties,  we  are  not  obliged  to  ao- 
compliflh  what  a  treaty  prescribes,  any  farther  than  we  have 

*  The  prohibitory  law  creabes,  in  that  Tetat,  quaai  exoeptiono  qoadam,  ear* 
partiealar  inttanca.  an  azoeptiMi  to  tlia  ilgara  vidatar  Ulam  mm  Jabat"— C(» 

injnTirtivr    Inn-.      "  Dein-le    utra    lex    0«ra,  4a  lBf«Bti0IM^  lib.  U.  liS. 
iubeat,  utia  veteU   Nam  siepe  ea  qjUB 
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the  power.  Now,  we  have  not  a  power  to  do  what  another  book  n 
treaty  forbids :  wherefore,  in  case  of  collision,  an  exception -^IHl.^T'!' 
is  made  to  the  InjunctiTe  treaty,  and  the  prohibitory  treaty 
luM  a  superior  emsa  to  our  omarraiice, — provided,  however, 
that  all  eirenmstaiieeB  be  in  other  reepeets  equal;  for  it  irill 
presently  appear,  for  instance,  that  a  subsequent  treaty  can* 
not  derogate  from  a  prior  one  concluded  with  another  state, 
nor  hinder  its  eflfect  directly  or  indirectly. 

4.  The  dates  of  laws  or  treaties  furnish  new  reasons  for  g  315.  i«k 
establishin<^  the  exception  in  cases  of  collision.    Jf  the  coir  ^^^'^ 
liision  happen  between  two  affirmative  laivs^  or  two  affirmative 
treaties  concluded  between  tJie  same  persons  or  the  same  states, 

that  which  is  of  more  recent  date  claims  a  preference  oyer 
the  oldor  one:  for  it  is  evident,  that  since  both  laws  or  both 
treaties  have  emanated  from  ^e  same  power,  the  subseqnent 
act  was  capable  of  derogating  from  the  former.  But  still  this 
is  on  the  supposition  of  circumstances  being  in  other  respects 
equal. — If  there  be  a  collision  between  two  treaties  made  with 
tico  differcvt  powers,  the  more  ancii'nt  claims  fhf  prcffrenrf : 
for  no  engajrement  of  a  contrary  teaur  couiil  be  contractrd 
in  the  subsetjuent  treaty;  and  if  ihia  latter  be  found,  in  any 
case,  incompatible  with  that  of  more  ancient  date,  its  execu- 
tion is  considered  as  impossible,  because  the  person  promis- 
ing  had  not  tiie  power  of  aeting  contrary  to  his  anteeedent 
engagements. 

5.  €f  two  laws  cr  two  eonventions,  we  ought  {all  other  ctr-  f  sis.  sih 
aumstances  being  equal)  to  prefer  the  one  which  is  lese  ^eneraly  Ra>«- 
and  which  approaches  nearer  to  the  point  in  question :  be- 
cause special  matter  admits  of  fewer  exceptions  than  tliat  [  27i>  ] 
which  is  general;  it  is  enjoined  with  unr  iter  precision,  and 
appears  to  have  been  more  pniiUedly  inieudcd.    Let  us  make 

use  of  the  following  example  irom  Puffendorf  :* — One  law 
forbids  us  to  appear  in  pubUc  with  arms  on  holidays ;  another 
law  commands  ns  to  tnm  out  under  arms,  and  repair  to  our 
posts,  as  soon  as  we  hear  the  sound  of  tiie  alarm-bell.  The 
alarm  is  rung  on  a  holiday.  In  sach  case  we  must  obey  the 
latter  of  the  two  laws,  which  creates  an  exception  to  tiie 
former. 

6.  What  will  not  admit  of  deht/,  is  to  Iw  preferred  to  what  ^  f»,i7.  ^ 
may  he  done  at  another  time.    For  this  is  the  mode  to  recon-  Rule, 
cile  every  thing,  and  fulfil  both  obligations;  wluicas,  if  we 

gave  the  preference  to  the  one  which  might  be  fulfilled  at  an- 
other time,  we  would  unnecessarily  reduce  ourselves  to  the 
alternative  of  failing  in  our  observance  of  the  other. 

7.  When  two  duties  stand  in  competition,  that  one  whieh  is  {  sis.  itk 
the  more  eonsiderahle,  the  more  praiseworthy,  and  productive 

qf  the  greater  utility,  is  entitled  to  the  preferenee.  This  rule 
has  no  need  of  proof.   But  as  it  relates  to  duties  that  are 


*  Jiu  Genu  lib.  t.  oi|i.  xiL  |  23. 
SO 
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Ru.  K  II.  equally  in  our  power,  and,  as  it  were,  at  our  option,  we  should 
CHA  ^.y^i-^fuiiy  ^uard  a<^amst  the  erroneous  application  of  it  to  two 

duties  which  do  not  reallv  stand  in  oomp«titioii,  but  of  which 
tiie  one  ahflolutelv  predudes  the  other, — our  obligation  to 
fulfil  the  fonner  wnoUy  depriving  ua  of  the  liberty  to  perform 
the  latter.  For  instance,  it  is  a  more  praiseworthy  deed  to 
defend  one  natbn  agpnst  an  unjust  aggressor,  than  to  assist 
another  in  an  offensive  war.  But,  if  tlu*  latter  bo  the  more 
ancient  ;i11y,  we  are  not  at  liberty  to  refuse  her  our  assist- 
ance and  give  it  to  the  former;  for  we  Btnnd  pit-engaged. 
There  is  not,  strictly  ppeakinir,  any  compot  iti*  u  between  these 
two  duties:  they  do  not  lie  at,  our  option:  the  prior  engage- 
ment renders  the  second  dutf ,  for  the  present,  impraetica&. 
Howeyer,  if  there  were  question  of  preserving  a  new  ally  firom 
certain  min,  and  that  the  more  ancient  ally  were  not  reduced 
to  the  same  extremity,  this  would  be  the  case  to  which  the 
foregoing  rule  should  be  applied. 

As  to  what  relates  to  laws  in  particular,  the  preference  is 
undoubtedly  to  be  given  to  the  more  important  and  necessary 
one^.  This  is  the  grand  rule  to  be  observed  whenever  they 
are  found  to  clash  with  each  otlier  ;  it  is  the  rule  which  claims 
the  greatest  attention,  and  is  therefore  placed  by  Cicero  at 
the  head  of  all  the  rules  he  lays  down  on  the  subject.'*'  It  is 
counteracting  the  general  aim  of  the  legislature,  and  the  great 
end  of  the  bws,  to  neglect  one  of  great  importance,  under 
f  274  ]  pretence  of  obswring  another  which  is  less  necessary,  and  of 
inferior  consequence :  in  fact,  such  conduct  is  criminal ;  for, 
a  lesser  good,  if  it  exclude  a  greater,  assumes  the  nature  of 
an  evil. 

5  319.  8th  8.  Tf  iiw  cannot  Wfuit  ourselves  at  tlw  aafUf'  time  of  tiro 
RbI«.  things  projnised  to  the  saiiu  peruon^  it  rests  with  him  to  choose 
which  of  the  two  we  arc  to  perform;  for  he  may  dispense  with 
the  other  oa  this  particular  occasion ;  in  which  ca^e  there  will 
no  longer  be  any  collision  of  duties.  But  if  we  tannU  cbtain 
a  knowledge  of  hie  will^  we  are  to  preeume  that  the  more  im- 
portant one  it  hie  choice  ;  and  we  should  of  couru  give  ihat 
the  preference.  And,  m  eate  of  doubty  we  should  perform  the 
one  to  which  we  are  the  more  strongly  bound; — it  being  pre- 
sumable tli:it  he  chose  to  bind  us  more  Strongly  to  that  in 
which  he  is  more  <lceply  interested. 
ys20.  9Ui  P.  Since  the  stronger  obligation  claims  a  preference  ovt  r 
the  weaker, — If  a  treatg  that  has  been  cojijirmed  iy  an  uath 
happens  to  clash  with  another  treaty  that  ha>i  not  been  sworn 
tOy-^U  eireumetaneee  being  in  other  reepeete  equal  J  the  prefer- 
enee  ie  to  be  given  to  the  former;  because  toe  oath  adds  a 

•  "  PriTniitri  iiritur  Ir^rf*!  oportpt  con-  dmv,  aut  h  plures,  nut  qnotqnot  ernut, 

teDderc,   coDsideraudo   utra    lex    ad  coiuerrari  non  poMioi  quia  discrepent 

unjoresy  lio«  «§t,  ftd  ntiliore^  ad  ho.  inter  ie,  m  maxime  oonsonraoda  puts* 

nostioreflf  M  magli  noccssarias  res  per-  tiu^  quie  ad  maxiuaa  res  pertiaen  vid^ 

tinea t  Ex  quo  eoaflettnr  ut,  li  atu."  Cieen^  abi  eupim. 
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n«w  force  to  the  obligatioii.  But  as  it  makeft  no  chaage  in  book  it. 
the  nature  of  treatiea  (i§  221,  &c.),  it  cannot,  for  Instance, 
entitle  a  new  ally  to  a  preference  over  a  more  ancient  ally, 

whose  treaty  has  not  been  confirmed  by  an  oath. 

10.  For  the  lame  reason,  and,  aU  eireumttaneef  being  in}^n.  loib 
other  respects  equal,  what  is  enjoined  under  a  fenaltij  claims 
a  preference  over  that  which  is  not  enforced  by  one, — and  what 
is  enjoined  under  a  greater  penalty,  over  that  which  is  enforced 
hy  a  h  uer;  for  the  penal  sanction  and  convention  give  addi- 
tional force  to  the  obligation :  they  prove  that  the  object  in 
question  was  more  earnestly  desired,'''  and  the  more  so  in  pro- 
portion as  the  penalty  is  more  or  less  serere. 

AUthemlee  contained  in  this  chanter  ought  to  be  com-fsss.  o«- 
bined  together,  and  the  interpretation  be  made  in  such  manner  ^' ro- 
as  to  accord  with  them  all,  so  for  as  they  are  applicable  to^1^^°Jif'* 
the  case.  When  these  rules  appear  to  clash,  they  reciprocally  j^i^y^ng^y 
counterbalance  and  limit  each  other,  accor'lin  to  their  strength  the  preced. 
nnd  importance,  and  according  as  they  more  particularly  be- f^"*- 
long  to  the  case  in  question. 


CHAP.  xvm. 

07  TH8  UOra  OV  TBBHIirATIlfa  DI8FUTE8  BKCWBUT  HATIOTO.CHAy.  xvni. 

THE  disputes  that  arise  between  nations  or  their  ruler??.  ?  323.  Oe- 
originato  either  from  contested  rights  or  from  in  juries  received.  ncr»l  direc 
A  nation  ought  to  preserve  the  rights  which  belong  to  her ; 
And  the  eare  of  her  own  safety  and  glory  forbids  her  to  sub-*"^*^ 
mit  to  injuries.   Bnt  in  fnlfilbng  the  dnty  which  she  owes  to 
herself  she  must  not  forget  her  duties  to  others.   These  two  [  275  ] 
news,  combined  toj^ther,  will  furnish  the  maxims  of  the  law 
of  nations  respecting  the  mode  of  terminating  disputes  be- 
tween different  states. 

What  v;^  have  said  in  Chap.  I.  TV.  and  V.  of  this  book,  g  324. 
dispenses  with  our  proving  here,  that  a  nation  ought  to  do  ^^««y  ^ 
instice  to  all  others  with  respect  to  their  pretensions,  and  toi"*"*f. 

11     1     •      •  y  •  c  1    •  11         t>       bound  tn 

remove  all  their  just  subjects  01  complaint,    bhe  is  therefore  give  saUs- 
bound  to  render  to  each  nation  what  is  her  due, — to  leave  her 
in  the  peaceable  enjoyment  of  her  rights,— -to  repair  any  >pe«ti«g  th* 
damage  that  she  herseu  may  have  caused,  or  any  injury  sbe^"^^*^^™^. 
may  have  done,— to  give  adequate  satisfaction  for  such  injn-^^yi^^ 
ries  as  cannot  be  repaired,  and  reasonable  secnritj  against 
any  injury  which  she  has  given  cause  to  apprehend.  These 
are  so  many  maxims  evidently  dictated  by  that  justice  which 

*  This  ia  also  the  reason  which  Cicero   ca        quae  diiigentiMime  eaQcta  ««t." 
fhras:  "Nam  muiiiM  oomwtfud*  tH  Oietro^  «U  flopn* 
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HOOK  II.  nations  as  weU  as  individoals  are,  by  the  law  of  nature,  bound 
cHA...  XVIII.  observe. 

{  82ft.  How  Every  one  is  at  liberty  to  recede  from  his  right,  to  relin- 
Ih^nZr*'  quwh  a  just  tabject  of  complaint,  and  to  forget  an  injury, 
the^  Hgbbi  mler  of  a  nation  is  not,  in  this  respect,  so  free  as  a 

udjtut  priTftte  individual.  The  latter  may  attend  solely  to  the  Toioe 
QMapUlnti.  of  generosity;  and,  in  an  affair  which  eoncemsnone  but  himp 
self  alone,  he  may  indulge  in  the  pleasure  which  he  deriTcs 
from  doin^^  pood,  and  gratify  his  love  of  peace  and  qniet. 
The  representative  of  a  nation,  thr  sovereign,  must  not  con- 
sult his  own  gratification,  or  suffer  himself  to  be  guided  by 
his  private  inclinations.  All  his  actions  must  be  directed  to 
the  greatest  advantage  of  the  state,  combined  with  the  ge- 
neru  interests  of  mankind,  from  which  it  is  inseparable.  It 
behooves  the  prince,  on  every  occasion,  wisely  to  consider  and 
firmly  to  execute,  whatever  is  most  salutary  to  the  state,  meet 
conformable  to  the  duties  of  the  nation  towards  other  states, — 
and,  at  the  same  time,  to  consult  justice,  equity,  humanity, 
pound  policy,  and  prudence.  The  rif^lits  of  the  nation  arc  a 
property  of  which  the  sovereign  is  only  the  trustee;  and  he 
ought  not  to  dispose  of  them  in  any  other  manner  than  he 
has  reason  to  presume  the  nation  herself  would  dispose  of  tiiem. 
And,  as  to  injuries,  it  is  often  laudable  iu  a  citizen  generously 
to  pardon  them :  he  lives  under  the  protection  of  the  laws ; 
the  magistrates  are  capable  of  defending  or  avenging  him 
against  those  ungrateful  or  unprincipled  wretches  whom  his 
indulgence  might  encourage  to  a  repetition  of  the  offence.  A 
nation  has  not  the  same  security:  it  is  seldom  safe  for  her  to 
overlook  or  forgive  an  injury,  unless  she  evidently  possess 
suflficient  power  to  crush  the  rash  aggressor  wiio  has  dan.'d 
to  offend  her.  In  mch  a  ease,  indeed,  it  will  reflect  glory  on 
her  to  pardon  those  who  acknowledge  their  faults, — 

[  276  ]  Pareero  subjectia,  et  debellare  suparbos; 

The  dnty    ftxkd  she  may  do  it  with  safety.   But  between  powers  that 
of  a  90VO-  are  nearly  equal,  the  endurance  of  an  injury  without  insist- 
reign  of  on  jj^g      complete  Satisfaction  for  it,  is  almost  always  imputed 
tte^^frff in- ^     weakness  or  cowardice,  and  seldom  fails  long  to  subject 
•irt  on  com-  the  in  jured  party  to  further  wrongs  of  a  more  atrocious  nature. 
peDsaUoQ    Why  do  we  often  see  the  very  reverse  of  this  conduct  pursued 
for  wrongs       those  who  fancy  themselves  possessed  of  souls  so  highly 
ecii       exalted  above  the  level  of  the  rest  of  mankind  ?  Scarcely 
can  they  receive  concessions  sufficiently  humble  from  weaker 
states  who  have  had  the  misfortune  to  offend  them ;  but  to 
those  whom  they  would  find  it  dangerous  to  punish,  they  be- 
have with  greater  moderation. 
|tS6.  If  neither  of  the  nations  who  are  engaged  in  a  dispute 

''*tedr^  thinks  proper  to  al)andon  her  riirlit  or  her  pretensions,  the 
the  law  of   contending  partiLS  arc,  by  the  law  of  nature,  which  recom- 
nstare,  for  mcnds  peacc,  coucord,  and  charity,  bound  to  try  the  gentlest 
S76 


Digitized  by  Google 


DISPUIfiS  SETWfiSS  KAIIONS.  276 

methods  of  terminatine  their  differences.    These  are — ^first,  »ooe  n. 
■B  amieable  acoommodadon.   Let  each  party  coolly  and  can- 
didly  examine  the  sabjeefe  of  the  dispute,  and  do  jnatiee  to  the 
other;  or  let  himwhoee  right  ia  too  nncertaui)  TohmtarilypatM. 

renounce  it.  Tliere  are  even  occasions  irhen  it  may  be  pro- 1.  Amica- 
per  for  him  who  has  the  clearer  right,  to  renounce  it,  for  the^^®  »ccom. 
f:nlvo  of  preserving  peace,— occasion?,  ^y}\\oh  it  is  the  part  of 
prudence  to  discover.  To  renounce  a  right  in  this  manner, 
is  not  abandoning  or  neglecting  it.  People  are  under  no 
obligation  to  you  for  what  you  abandon  :  but  you  gain  a  friend 
in  the  party  to  whom  you  amicably  yield  up  what  was  the 
Btthjeet  of  a  dia^nte. 

Comproraiee  ia  a  second  method  of  bringing  dispntes  to  aim.  i; 
peaceable  termination.   It  is  an  agreement,  by  which)  with-  (^<^tnpro- 
ont  preoiaely  deciding  on  the  justice  of  the  jarring  preten-"*^' 
Bions,  the  parties  recede  on  both  sides,  and  determine  what 
share  each  shall  have  of  the  thing  in  dispute,  or  agree  to  give 
it  entirely  to  one  of  the  claimants  on  condition  of  certain  in- 
demnifications granted  to  the  other. 

Mediation,  in  which  a  common  friend  interposes  his  good  g  328.  8. 
offices,  frequently  proves  eflficacious  in  engaging  the  contend- M«dtoii«i. 
ing  parties  to  meet  each  other  halivay, — to  come  to  a  good 
nnderstanding, — to  enter  into  an  agreement  or  compromise 
respecting  their  rights,  and,  if  the  question  relates  to  an  in- 
jury, to  offer  and  accq>t  a  reasonable  satisfaction.  The  office 
of  mediator  requires  as  great  a  degree  of  integrity,  as  of  pru- 
dence and  address.    Ho  ought  to  observe  a  strict  impar- 
tiality ;  he  should  soften  the  reproaches  of  the  disputants,  calm 
their  resentments,  and  dispose  their  minds  to  a  reconcilia- 
tion.   His  duty  is  to  favour  well-founded  claims,  and  to 
effect  the  restoration,  to  each  party,  of  what  belongs  to  liim  : 
but  he  ou^ht  not  scmpnlonsly  to  insist  on  rigid  justice*  He 
is  a  concihator,  and  not  a  judge :  his  businsss  is  to  procure 
peace  ;  and  he  ought  to  induce  him  who  hse  right  on  his  side 
to  relax  something  of  his  pretensions,  if  necessary,  with  a 
view  to  so  great  a  blessing. 

Tbo  mediator  is  not  guarantee  for  the  treaty  -which  he  has 
conducted,  unless  he  has  expressly  undertaken  to  guarantee 
it.  That  is  an  engagement  of  too  great  conse({uence  to  bo  f  277  ] 
imposed  on  any  one,  without  his  own  consent  clearly  mani- 
fested. At  present,  when  the  affairs  of  the  sorereigns  of 
Burope  are  so  connected,  that  each  has  an  eye  on  what  passes 
between  those  who  are  the  most  distant,  mediation  is  a  mode 
of  conciliation  much  used.  Does  any  dispute  arise  ?  The 
friendly  powers,  those  who  are  afraid  of  seeing  the  flames 
of  war  kindled,  offer  their  mediation,  and  make  overtures  of 
peace  an*l  accommodation. 

\S'licn  sovereigns  cannot  agree  about  their  pretensions  and  §328.  4. 
ore  nevertheless  desirous  oi'  preserving  or  restoring  ju' ace, 
thitY  sometimes  submit  the  decision  of  their  disputeb  to  arbi- 
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unuK  II  tnton  clioBen  by  oommon  agreement.  When  oooe  ihie  tm- 
CHAP,  xmu  t0||^g  parties  have  entered  into  articles  of  arbitrfttioa,  they 

are  bound  to  abide  by  the  sentence  of  the  arbitrators :  they 
hnve  cnp^agcd  to  do  this;  and  the  faith  of  treatiM  should  be 
religiously  observed. 

If,  however,  the  iirbitratorf?,  by  pronouncing  a  senteace 
evidently  unjust  and  unreasonable,  should  forfeit  the  chn-  | 
racter  with  which  they  were  invested,  their  judgment  v.uua 
dmrve  no  attentioii:  thepartMS  had  appealed  to  it  <»lj 
irith  a  view  to  the  deciBkni  of  donhtfiil  <|ii€8tioiu.  Suppoie 
a  board  of  arbitratora  shonld,  by  way  of  reparation  Ibr  tmt 
offence,  condemn  a  soToreign  state  to  beeoM  anbjeet  to  tk 
state  she  has  offended,  will  any  man  of  sense  aasert  4hat  ik 
is  bound  to  submit  to  such  decision?  If  the  injustice  is  of 
small  consequence,  it  should  be  borne  for  the  sake  of  poaco 
and  if  it  i'^  not  absolutely  evident,  we  ought  to  endure  it.  m 
an  evil  to  which  wc  have  voluntarily  exposed  ourselves.  For 
if  it  were  neccsaaxy  that  we  bhouki  be  convinced  of  the  iui- 
tice  of  a  sentence  before  we  would  submit  to  it,  it  woom  be 
«f  rerj  Uttk  ma  to  appoint  arbitratwa. 

There  is  no  reason  to  apprehand,  that,  by  allowing  IJn 
parties  a  liberty  of  relnaiiig  to  submit  to  a  manifestly  vjail 
and  unreasonable  sentence,  we  should  reader  arbitration  m 
less :  our  decision  is  by  no  means  repugnant  to  the  natur? 
of  rornirnisanccs  or  arbitration  articles.  There  can  be  no 
difficulty  in  the  affair,  except  in  case  of  the  parties  haviBg  | 
signed  vague  and  unlimited  articles,  in  which  they  have  iwt  I 
precisely  specified  the  subject  of  the  dispute,  or  niurkc-J 
bounds  of  their  opposite  pretensions.  It  may  then  happca, 
as  in  the  example  just  alleged,  that  the  arbitrators  will  €i- 
ceed  their  power,  and  pronounce  on  what  has  not  been  reillj 
submitted  to  their  decision.  Being  called  in  tb  detennine 
what  latisfaotion  a  state  ought  to  make  for  an  offence,  thej 
may  condemn  her  to  become  subject  to  the  state  she  bi? 
offended.  But  she  certainly  never  gave  them  so  extensivo  a 
power;  and  their  absurd  sentence  is  not  binding.  In  onkr 
to  obviate  all  difficulty,  and  cut  off  every  pretext  of  whicb 
fraud  might  make  a  handle,  it  is  necessary  that  the  arbitrs- 
tion  articles  should  precisely  specify  the  subject  in  dispute 
the  restrictive  and  opposite  pretensions  of  the  parties,  tk 
demands  of  the  one,  and  the  objectionB  of  the  other.  Thete 
constitute  the  whole  of  what  is  submitted  to  the  decision  of 
the  arbitrators ;  and  it  is  upon  these  points  alone  that  the 
[  278  ]  parties  promise  to  abide  by  their  judgment.  If,  then,  their 
sentence  I'o  confined  within  the«e  precise  bounds,  the  dispu- 
tants niu;  r  rifqniesce  in  it.  They  cannot  say  that  it  is  mm?- 
festly  unjust,  since  it  pronounced  oii  a  question  which  ibiv 
have  themselves  rendered  doubtful  by  the  disordance  of  their 
claims,  and  which  has  been  referred,  as  such,  to  the  decisioB 
of  the  arbitrators.   Before  they  can  pretend  to  erade  woA 
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a  sentence,  they  should  prove,  by  incontestable  facts,  thAt  it  book  n. 
was  the  offspring  of  corruption  or  fla errant  pfirtiality.  chap.  x\m. 

Arbitration  is  a  very  reasonable  mode,  and  one  tliat  is  per- 
fectly conformable  to  the  hiw  (  f  nature,  for  the  decision  of 
every  dispute  which  does  not  directly  interest  the  safety  of 
the  nation.  Though  the  claim  of  justice  may  be  mistaken 
by  the  •rbitnttofs,  it  is  ttill  more  to  be  feared  tiiet  it  iriQ  be 
overpowered  in  an  appeal  to  the  awerd.  The  Sirias  have  had 
the  precandon,  in  all  their  alUaaces  among  themselves,  and 
even  in  thoee  they  have  contracted  with  the  neighbouring 
powers,  to  agree  beforehand  on  the  manner  in  which  their 
disputes  were  to  be  submitted  to  arbitrators,  in  case  they 
couM  not  adjust  them  in  an  nmicnWe  manner.  (132)  This 
wise  precaution  has  not  a  little  contributed  to  maintain  the 
Helvetic  republic  in  that  flourishing  state  which  secures  her 
liberty,  and  renders  her  respectable  throughout  Europe. 

In  <nfder  to  put  in  practice  any  of  these  methods,  it  is  ne-  ^  3^.  con. 
cessary  to  speak  with  each  other,  and  to  confer  together.  Oon-  ftnaeai  »d 
ferences  and  conmesee  are  therefore  a  mode  of  conciliation,  ««nsfMiM. 
which  the  law  of  nature  recommends  to  nAtions,  as  well  cal- 
culated to  bring  their  differences  to  an  amicable  termination. 
Congresses  arc  assemblies  of  plenipotentiaries  appointed  to 
find  out  means  of  conciliation,  and  to  discuss  and  adjust  the 
reciprocal  pretensions  of  the  contending  parties.    To  afford 
the  prospect  of  a  happy  issue  of  their  deliberations,  such 
meetings  should  be  formed  and  directed  by  a  sincere  desire 
of  peace  and  concord.   In  the  present  centunr,  £urope  has 
witnessed  two  general  oon|reeaee, — that  of  Gambraj,*  and 
that  of  Soissons,t  both  tedious  forces  acted  on  the  political 
theatre,  in  which  the  principal  performers  were  less  desirous 
of  coming  to  an  accommodation  than  of  appearing  to  desire  it. 

In  order  at  present  to  ascertain  in  what  manner  and  how  j  m.  Duk 
far  a  nation      bound  to  resort  or  accede  to  these  various  ^incUon  to 
modes  of  accommodation,  and  which  of  them  she  ought  to^'™*^'?*' 
prefer,  it  becomes  necessary,  in  the  first  place,  to  distinguish  ^^^^j^j^ 
between  cases  that  are  evident,  and  those  that  are  doubtful,  doubtful 
Does  the  question  relate  to  a  right  that  is  clear,  certain,  and  «••••. 
incontestable  ?  A  sovereign,  if  he  possesses  sufficient  strength, 
ma;^  peremptorily  prosecute  and  defend  that  right,  without  ex- 
posing it  to  thedoubtful  issue  of  an  arbitration.  Shall  he  submit 
to  negotiate  and  compound  for  a  thing  that  evidently  belongs 
to  biin,  and  which  is  disputed  without  the  least  shadow  of  jus-  [  279  } 
tice  V    Much  less  will  ho  subject  it  to  arbitration.    But  he 
ought  not  to  neglect  those  methods  of  conciliationy  which, 

(122)  The  stipulations  botween  pri-  parties  as  obllgntory,  in  point  of  honour, 

vsta  psrtiiwt  «od  other*  la  aalieiiMUkii  to  iBnd«*TO«r  to  afbltnto  th«  •sMaf 

of  nirrp  jM.«-iV)l«  divpute?  is  nnriln;;oTis,  dispato. — C. 

and  tbuugh  not  legally  biudiog,  jet,  in  *  In  1724. 

irootioe,  la  CMe  of  dUfoNncei,  th*  iner*  f  In  1T38. 
itfyalatlkw  \m  wiuIIj  eoniUiwed  by  tli« 
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BOOK  n.  without  endangering  his  own  ritrlit.  mnv  indace  his  opponent 
CHAP,  xvni.  listen  to  reason, — sucli  as  vu  Uation  and  con  frrences.  Na- 
ture gives  us  no  right  to  h.ive  recourse  to  forcible  means, 
except  where  geniSU  and  pacific  methode  prove  ineffieotnal.  It 
is  not  permitted  to  be  so  inflexible  in  uncertain  and  donbtfol 
auestions.  Who  iriU  dare  to  insist  tbat  another  shall  imme- 
aiately,  and  without  examination,  relinquish  to  him  a  dis- 
pntable  right?  This  would  be  a  means  of  rendering  wars 
pcrjietujil  and  inevitable.  Botli  llie  contending  parties  may 
he  rfjuMlly  convinced  of  the  justice  of  their  claims:  why, 
thereiore,  shuuld  either  yield  to  the  other  ?  In  such  a  case, 
they  can  only  demand  an  examination  of  the  question,  pro- 
pose a  conference  or  an  arbiiraiioUy  or  ofier  to  settle  the  point 
oj  articles  of  agreement. 
I  tsiL  Of  In  the  disputes  thai  arise  between  soyereigns,  it  is  more- 
esMotiAi  over  necessary  to  make  a  proper  distinction  hetween  euenM 
ukwo  of  "lew  "^^^^  »VA<«  of  inferior  imparUmee:  for,  accord  iiiir  to 
ta^wtow"  difference  in  the  two  cases,  a  different  line  of  conduct  is 
to  be  pursued.  A  nation  is  under  many  obligations  of  duty 
towards  herself,  towards  other  nations,  and  towards  tlie  great 
society  of  mankind.  We  know  that  the  duties  we  owe  to 
ourselves  are,  generally  speaking,  paramount  to  those  we  owe 
to  others ;  but  this  is  to  be  understood  only  of  such  duties  as 
bear  some  proportion  to  each  other.  We  cannot  refuse,  in 
some  degree,  to  forget  onrselyeswith  respect  to  interests  that 
are  not  essential,  an<I  to  make  some  sacrifices,  in  order  to 
assist  other  persons,  and  especially  for  the  greater  benefit  of 
human  society :  and  let  us  even  remark,  that  we  are  invited 
by  our  own  advantage,  by  our  own  safety,  to  make  these  ge- 
n«  rf  lis  sat  iiiices;  for  the  private  good  of  each  is  intiniately 
eoiiiitctiMl  with  the  general  happiness.  What  idea  ^liould  we 
eutertaui  ui  a  prince  or  a  nation  who  would  refuse  to  give  up 
the  smallest  advantage  for  the  sake  of  procuring  to  the  world 
the  mestimable  blessings  of  peace  7  Every  power  therefore 
owes  this  respect  to  the  happmess  of  human  society,  to  show 
himself  open  to  every  mode  of  conciliation,  in  questions  re* 
lating  to  interests  which  are  neither  essential  nor  of  great 
importance.  If  he  exposes  himself  to  the  loss  of  something 
by  an  accommodation,  by  a  compromise,  or  by  an  arbitration, 
he  ought  to  1k'  sen-iMe  what  are  the  dangers,  the  evils,  the 
calami  ties  of  war,  and  to  consider  that  peace  is  well  worth  a 
small  sacriiice. 

But  if  any  one  would  rob  a  nation  of  one  of  her  essential 
rights,  or  a  right  without  which  she  could  not  hope  to  support 
her  national  existence, — ^if  an  ambitious  neighbour  threatens 
£  280  3  the  liberty  of  a  republic, — ^if  he  attemf)ts  to  subjugate  and 
enslave  her, — she  will  take  counsel  only  from  her  own  cou- 
rage. She  will  not  even  attempt  the  mode  of  conferences  on 
so  odious  u  pretension ;  she  will,  in  such  a  quarrel,  exert  her 
utmost  cd'orts,  exhaust  every  resource,  and  gloriou^ilv  laviah 
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her  1)1  ood  to  the  last  drop  if  necessary.    To  listen  to  the  book  il 
smallest  proposition,  is  putting  evory  thing  to  the  mk.  On! 
Bach  an  occasion  she  may  truly  say — 


mea«ures. 


and  if  fortune  prove  unfavourable,  a  free  people  will  prefer 
death  to  serritnde.  What  wonld  have  become  of  Rome,  had 
she  listened  to  timid  counsels,  when  Hannibal  was  encamped 
before  her  walls  ?   The  Swiss,  ever  so  ready  to  embrace  pacific 

measures  or  submit  to  legal  decisions  in  disputes  respecting 
less  essential  points,  have  uniformly  spumed  at  all  idea  of 
compromise  with  those  who  harboured  designs  agriinst  tlicir 
liberty.  They  even  refused  on  such  occasions  to  submit  their 
disputes  to  arbitration,  or  to  the  judgment  of  tlie  emperors.* 

In  doubtful  causes  which  do  not  involve  etisential  points,  ?  S33.  How 
if  one  of  the  parties  will  not  accede  either  to  a  conference,  ^« 
an  accommodation,  a  compromise,  or  an  arbitration,  the  other  ^J^^ 
has  only  the  last  resource  for  the  defence  of  himself  and  hiseoomto 
rights, — an  appeal  to  the  sword ;  and  he  has  jostice  on  his  force  in  m 
side  in  taking  up  arms  against  so  nntractable  an  adrersary.  doubtful 
For,  in  a  doubtful  cause,  we  can  only  demand  all  the  reason- 
able  methods  of  elucidating  the  question,  and  of  deciding  or 
accommodati^ig  the  dispute  831). 

But  let  us  never  lose  siglit  of  what  a  nation  owes  lo  her  f  334.  and 
own  security,  nor  of  that  prudence  by  which  she  ought  con-  ^"^^ 
stantly  to  be  directed.    To  authorize  her  to  have  recourse  to  ?°*  *JJ«™P** 
arms,  it  is  not  always  necessary  that  every  concuiatoiy  mea-  ^ 
sore  be  first  expressly  rejected :  it  is  sufficient  that  she  haye 
every  reason  to  believe  that  the  enemy  would  not  en  <  r  into 
thoee  measures  with  nncer^y — that  they  could  not  be  brought 
to  terminate  in  a  happy  result, — and  that  the  intervening 
delay  would  only  expose  her  to  a  greater  danger  of  being  over- 
powered.   This  maxim  is  incontestable ;  but  its  application 
in  practice  is  very  delicate.    A  sovereirrn  who  would  not  be 
considered  as  a  disturber  of  the  pul>lic  peace,  will  not  be  in- 
duced abruptly  to  attack  him  who  has  not  refused  to  accede 
to  pacific  measnres,  unless  he  be  able  to  justify  his  conduct 
tJi  ih€  eye9  of  dU  mankmd,  by  proving  that  he  has  reason  to 
consider  thoee  peaceable  appearances  as  an  artifice^mplo;|^ed 
for  the  purpose  of  amusing  him,  and  taking  him  by  surprise* 
To  make  his  bare  suspicions  serve  as  sufficient  authority  for 
such  a  step,  would  be  sapping  every  foundation  on  which 
rests  the  security  of  nations. 

The  faith  of  one  nation  has  ever  been  suspected  by  an. 

*  Wh«B,  lo  fh»  7»ar  1855,  they  ra1»-  Aotdd  not  toneh  «]m  llbeirlj  of  tikoft 

Bitted  their  differenoes  with  the  dakes  coantries,  nor  their  alliaaoe  vttll  fho 

of  Austria,  in  relation  to  the  countries  otlu-r  cantons.    Taohadi«  p.  429,  Sie. — 

of  Zug  luiil  GlariB,  to  the  arbitroiioo  Btottler,  p.  77. — History  of  th«  Helvetio 

«r  Chmrlet  TV.,  it  wm  not  withOTt  tliif  Confedenej,  b7  De  WfttteTl]l«>  book  ir. 

p(«HmliiK7  oondltioDi  tiial  llio  omporor  «fc  tlw  bofiaaing. 
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BOOK  n.  oiher,  and  md  ezperienoe  but  too  pUdnl j  prored  that  tbia  & 
CHAP,  '▼'"'trmt  is  not  ill-fouiided*   Independence  and  tmponiQrana 

^  3.^5.  vo.  touchstone  that  diacovera  the  alloj  of  the  human  heart:  the 
luntary  law  private  individual  aaaumes  the  character  of  candour  and  pro- 
ontihiinriH        '  ^^^'^^^^^  ^f      reality,  his  dependence  frequently 

joct.  obliges  him  to  exhibit  in  hi?  conduct  at  least  the  appearnnc© 
£  281  ]      those  virtues.    The  great  man,  who  is  independent,  ^^oast? 

still  more  of  thora  in  liis  discourse ;  but  as  soon  as  iie  fiiuU 
himself  possessed  of  superior  strength,  he  scarcely  endeavours 
to  save  appearances,  unless  his  heart  be  moulded  of  materiaU 
whicb|  nniortnnatelj,  are  yerj  rare  indeed:  and,  if  powerfid 
interest  intervene,  he  will  giye  himadf  a  latitude  in  the  ym- 
suit  of  meaanros  that  would  cover  a  private  p^on  with  shame 
and  infamy.  When,  therefore,  a  nation  pretends  that  it  would 
be  dangerous  for  her  to  attempt  pacific  measures,  she  can  ind 
abundance  of  pretexts  to  ^rive  a  colour  of  justice  to  her  pre- 
cipitation in  having  recourse  to  arms.  Anil  as,  in  virtue  of 
the  natural  liberty  of  nations,  each  one  is  free  to  judge  in  hor 
own  conscience  how  she  ought  to  act,  and  has  a  right  to  make 
her  own  judgment  the  sole  guide  of  her  conduct  with  respect 
to  her  dniaes  in  every  thing  that  is  not  determined  by  the 
perfect  rights  of  another  (Ftelim.  {  20),  it  belongs  to  each 
nation  to  judge  whether  her  sitnation  will  admit  of  paciiie 
measures,  before  she  has  recourse  to  arms.  N0W9  ^  uie  vo- 
luntary law  of  nations  ordains,  that,  for  these  reasons,  we 
should  esteem  l;nvful  whatever  a  nation  thinks  proper  to  do 
in  virtue  of  her  natural  liberty  (Prelim.  §  21),  by  that  «aine 
voluntary  law,  nations  are  bound  to  consider  as  lawful  the 
conduct  of  that  power  who  suddenly  takes  up  arms  in  a  doubt- 
ful cajse,  and  attempts  to  force  his  enemy  to  come  to  terms, 
withont  having  previously  tried  padfic  meaanres.  Louis  XIV. 
was  in  the  heart  of  the  Netherlands  before  it  was  known  is 
^  Spain  that  he  laid  claim  to  the  sovereignty  of  a  part  of  those 
rich  provinoes  in  right  of  the  queen  his  wife.  The  king 
of  Prussia,  in  1741,  published  his  manifesto  in  Silesia,  at  tlie 
head  of  sixty  thousand  men.  Those  princes  might  have  wise 
and  just  reasons  for  acting  thus :  and  this  is  sufficient  at  the 
tribunal  of  the  voluntary  law  of  nations.  But  a  thing  which 
that  law  tolerates  through  necessity,  may  he  found  very  un- 
just in  itself:  and  a  prince  who  puts  it  in  practice  may  render 
himself  very  guilty  in  Ibe  sight  of  bis  own  conscience  and 
very  nnjuat  towaras  bim  whom  be  attadn,  though  be  is  not 
accountable  for  it  to  other  nations,  as  he  cannot  be  a  ceased 
of  violating  the  general  rules  which  they  are  boimd  to  observe 
towards  each  other.  But  if  he  abuses  this  liberty,  he  gives 
all  nations  cause  to  hate  and  Rtispect  him ;  he  authorises  them 
to  confe<lprate  against  him ;  and  thus,  while  he  thinks  he  is  pro- 
moting his  iaterests,  he  sometimes  irretrievably  ruins  them. 

A  sovereign  ought,  in  all  his  quarrels,  to  entertain  a  sin- 
cere desire  of  rendering  justice  and  preserving  peace.  Hs 
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is  bomi  ],  before  he  take  up  arms,  and  also  after  having  taken   book  it. 
them  up,  to  offer  equitiiblc  conditions;  and  then  alone  !ioS5^El*I2£ 
is  justifiable  in  appealing  to  the  sword  against  an  obstinate  ? 
enemy  who  refuses  to  listen  to  the  voice  of  justice  or  equity. ,  ^ 

It  18  the  DUBmeBB  of  the  appelluit  to  pnrre  hu  nght ;  forte  uffertd. 
he  ought  to  show  a  good  foundation  for  demanding  a  thing  [  282  ] 
whiehhe  does  not  poooeoo.    He  must  have  a  titb  :  and  peo-g  337.  Poi. 
pie  are  not  obliged  to  respect  that  title  any  farther  than  he^''^'*^" 
shows  its  validity.     The  possessor  may  therefore  ^^^^'^  JSjJjJJi 
in  possession  till  proof  be  adduced  to  convinco  him  thnt  his^i^, 
possession  is  unjust.    As  long  as  that  remains  undone,  he 
has  a  right  to  maintain  himself  in  it,  and  even  to  recover  it 
by  force,  if  he  has  been  despoiled  of  it.    Consequently  it  is 
not  allowable  to  take  up  arms  in  order  to  obtain  poeaeesion 
of  a  thing  to  which  the  claimant  has  but  an  uncertain  or 
doubtful  right.   He  is  only  justifiable  in  oompellins  the  pos- 
sessor, by  force  of  arms  if  neoessary,  to  come  to  a  disenssion 
of  the  question,  to  accede  to  some  reasonable  mode  of  deci- 
sion or  accommodation,  or,  finally,  to  settle  the  point  by  arti- 
cles of  agreement  upon  an  equitable  footing  (§  333). 

If  the  subject  of  the  dispute  be  an  injury  received,  the  g  338.  How 
offended  party  ought  to  follow  the  rules  we  have  just  est  a- reparation  of 
blished.  llib  own  advantage,  and  that  of  human  .society,  ^^^^J^ 
require,  that,  previous  to  taking  up  arms,  he  should  try  every 
pacific  mode  of  obtainins  either  a  reparation  of  the  injury, 
or  a  just  satasfaction,  unkes  there  be  substantial  reasons  to 
dispense  with  his  recurrence  to  such  measures  (§  334).  This 
moderation,  this  circumspection,  b  the  more  becoming,  and 
in  general  even  indispensable,  as  the  action  which  we  look 
upon  as  an  injury  does  not  always  proceed  from  a  design  to 
onend  us,  and  is  sometimes  rather  a  mistake  than  an  act  of 
malice.  It  even  frequently  happens  that  the  injury  is  done 
by  inferior  persons,  without  their  sovereign  having  any  share 
in  it:  and  on  these  occasions  it  is  natural  to  presume  that  he 
will  not  refuse  us  a  just  satisfaction.  When  some  petty  offi- 
cers, not  long  since,  yiolated  the  territory  of  Savoy  in  order 
to  carry  off  from  fli  nee  a  noted  smuggling  chief^  the  King 
of  Sardinia  caused  liis  complaints  to  be  laid  before  the  court 
of  France ;  and  Louis  XV.  thought  it  no  derogation  to  his 
greatness  to  send  an  ambassador  extraordinary  to  Turin  to 
give  satisfaction  for  that  violence.  Thus  an  affair  of  s  )  deli- 
cate a  nature  was  teruiinateU  in  a  manner  equally  honour- 
able to  the  two  kings. 

When  a  nation  cannot  obtain  justice,  whether  for  a  wrong  |  S89.  B«. 
or  an  injury,  she  has  a  right  to  do  herself  Justice.  But  be-'"'**'^- 
fm  she  declares  war  (of  which  we  shall  treat  in  the  follow- 
ing book),  there  are  various  methods  practised  among  nations, 
which  remain  to  be  treated  of  here.   Amons  those  methods 
of  obtaining  satisfaction,  has  been  reckoned  what  is  called 

the  law  of  retaliation,  according  to  which  we  make  another 

3^3 
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BOOK  ft.  saiTer  precisely  as  mach  evil  as  lie  lias  done.  Ifan^r  haw 
extolled  that  lav,  as  being  founded  in  the  strictest  jiistioe:'- 
and  can  we  be  snrpriaed  at  their  having  proposed  it  to  princ(>s, 
[  288  ]  since  they  have  presumed  to  make  it  a  rule  even  for  the  diity 
him-olf  ?  The  ancients  called  it  the  kw  of  lihadamaLtliu?. 
The  idea  is  wholly  derived  from  the  oltscure  and  false  uoiian 
which  represents  evil  as  cBsentially  and  in  its  own  nature  wor- 
thy of  punishment  Wc  have  shown  above  (^Book  i.  ^  lo9), 
what  is  the  true  origin  of  the  right  of  puniBhing  ;*  whenee 
we  have  deduced  the  true  and  just  proportion  of  penaldei 
(Book  L  f  171).  Let  us  say,  then,  that  a  nation  may  punidi 
another  which  has  done  her  an  injury,  as  we  have  showB 
above  (see  Chap.  lY.  and  YI.  of  this  book),  if  the  latter  r^ 
fuses  to  give  her  a  just  satisfaction :  but  she  has  not  a  right 
to  extend  the  penalty  beyond  what  her  own  safety  requires. 
Retaliation^  which  is  unjust  hrfuu'rn  private  persons,  wmU 
he  much  mwe  so  hetween  7ialitm.i,  because  it  would,  in  the  lat- 
ter case,  be  difficult  to  make  the  punishment  fall  on  those  who 
had  done  the  injury.  What  right  have  you  to  cut  off  the 
nose  and  ears  of  the  amhassa&r  of  a  barbarian  who  bad 
treated  jonr  ambassador  in  that  manner?  As  to  those  repiv 
sals  in  time  of  war  which  partake  of  the  nature  of  retalia- 
tion, they  are  justified  on  other  principles;  and  we  shall 
speak  of  them  in  their  proper  place.  The  only  truth  in  this 
idea  of  retaliation  is,  that,  all  circumstances  being  in  other 
respects  equal,  the  punishment  ought  to  bear  some  pfporti'in 
to  the  evil  for  which  we  mean  to  inilict  it, — the  very  obja-i 
and  foundation  of  punishment  requiring  thus  much, 
g  340.  V*.  It  is  not  always  necessary  to  have  recourse  to  arms,  in 
rioua  model  order  to  pnnish  a  nation.  Ae  offended  party  may,  by  vaj 
tofciriOiout  punishment,  depriTO  her  of  the  privileges  she  enjoyed  in 
l)^gr«>  luB  dominionSy^seize  on  some  of  lier  property,  if  he  has  sa 
ooane  to  Opportunity, — and  detain  it  till  she  has  given  him  soffiaent 
satisfaction. 

f  M\.  Re-  Wlien  a  sovereiirn  is  not  satisfied  with  the^manner  in  which 
tortion,  j^jg  subjects  are  treated  by  the  laws  and  customs  of  another 
nation,  ho  is  at  liberty  to  declare  that  he  will  treat  the  sub- 
jects of  that  nation  in  the  same  manner  as  his  are  treated. 
This  is  what  is  called  retortion.  There  is  nothing  in  this, 
but  what  is  conformable  to  justice  and  sound  policy.  No  om 
can  complain  on  receiving  the  same  treatment  which  he  giw 
to  others.  Thus  the  kii^  of  Poland,  elector  of  Saxony,  a- 
forces  the  law  of  escheatage  only  against  the  subjects  of  thoN 
princes  who  make  the  Saxons  liable  to  it.  The  retortion  may 
also  take  place  with  respect  to  certain  regulations,  of  which 
we  have  no  right  to  complain,  and  which  we  are  even  ubligt?d 
to  approve,  though  it  is  proper  to  guard  against  their  effect 

•  **TSua,  vt  Plilo  ai^  n«mo  pnul«Bf  ponil  qoia  peoeatm      Md,  ne  ytti^ 
tor."  Scnaoa,  d«  Jx%, 
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by  imitating  them,    t^nrh  are  the  orders  relating  to  the  im-   book  ii. 
portation  or  exportation  of  certain  commodities  or  mcrchan-£2irLiEI!!^ 
diae.    On  the  other  hand,  circumstances  frequently  forbid  ua 
to  have  recourse  to  retortion.    In  this  respect,  each  nation 
mj  act  acoordlDg  to  ihe  diotatM  of  her  own  prudence. 

Beprisals  are  used  between  nation  and  nation  in  order  to  do  {  sis.  B«- 
themselves  justice  when  they  cannot  otherwise  obtain  it.  (183)  F>i*^ 
If  a  nation  has  taken  poesession  of  what  belongs  to  another, — 
if  she  refuses  to  pay  a  debt,  to  repair  an  injury,  or  to  give 
adequate  satisfaction  for  it,^ — the  Latter  may  poize  something  [  284  J 
belonging  to  the  former,  and  a[tjily  it  to  her  own  advantage 
till  she  obtains  payment  of  what  is  due  to  her,  together  with 
intciebt  and  damages,  or  keep  it  as  a  pledge  till  she  has  re- 
'  ceiTed  ample  satisfaction.    In  the  latter  case,  it  is  rather  a 
stoppage  or  a  seiBnre^  than  reprisals :  bnt  they  are  frequently 
eoiin>nnded  in  common  la^^age.   The  effects  thus  seised  on 
sre  preserved  while  there  is  any  hope  of  obtaining  satisfac- 
tion or  justice.    As  soon  as  that  hope  disappears,  they  are 
confiscated,  and  then  the  reprisals  are  accomplished.    If  the 
two  nations,  upon  this  ground  of  quarrel,  come  to  an  open 
rupture,  satisfaction  is  const«lered  as  refused  from  the  mo- 
ment that  war  is  declared  or  hostilities  commenced ;  and  then 
also  the  effects  seized  may  be  confiscated. 

It  is  only  upon  evidently  just  gi  ounds,  or  for  a  well-ascer-  2  ^'^^ 
tained  and  nndeniable  debt^  that  the  law  of  nations  aUows  us  ^^^^^^ 
to  make  reprisals.   For  he  who  advances  a  doubtful  preten-  ^^^^  ^g^^, 
eion,  cannot  in  the  first  instance  demand  any  thing  more  thanftd. 
an  equitable  examination  of  his  right.    In  the  next  place, 
before  he  proceed  to  such  extremities,  he  should  be  able  to 
show  that  he  hr\^  ineffectually  demanded  justice,  or  at  lpn«t 
that  he  has  every  reason  to  ihivM  it  would  be  in  vain  for  him 
to  demand  it.    Tlien  alone  does  it  become  lawful  for  him  to 
take  the  matter  into  his  own  Lands,  and  do  himself  justice.  It 
would  be  too  inconsisiteDt  with  the  peace;  the  repose,  and  the 
Bafetv  of  nations,  with  their  mutual  commeroe,  and  die  dutiei 
which  bind  them  to  each  other,  that  each  one  should  be  author* 
ised  to  have  immediate  recourse  to  violent  measures,  without 
knowing  whether  there  exist  on  the  other  side  a  disposition  to 
do  her  justice,  or  to  refuse  it. 

But,  in' order  pcrfoctly  to  understand  this  article,  it  must 
be  observed,  that  if,  in  a  disputable  case,  our  adversary  either 
refuses  to  pursue,  or  artfully  evades  the  necessary  steps  for 
bringing  the  matter  to  the  proof, — if  he  does  not  candidly 
and  sincerely  accede  to  some  pacific  mode  of  terminating  the 
dispute, — especially  if  he  is  foremost  in  adopting  violent  mea- 
aores, — he  gives  justice  to  our  cause  which  before  was  proble- 
matical: we  may  then  have  reoourae  to  reprisals,  or  the 

(133)  Seo  further,  as  to  rcprf.ofil!!  and    thereon,  1  Cbifttgr'f  CoBUaeroUl  Law^ 
letters  of  marque,  and  Engluh  deciaions  416— 423.—- G. 
40  JH 
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BOOK  n.  Foiznrc  of  hh  efTect":,  in  order  to  compel  Liin  to  embrace  the 
CBAP.  xtm.  ff^^.f]y-u]^  of  conciliciti' ai  -svliicli  the  hiw  of  nalure  prescribes. 

This  is  tlie  lust  reinainiug  effort  previous  to  a  commencement 
of  open  hostilities. 
{  341.  Upon     We  have  observed  above  (§  81),  that  the  wealth  of  the  citi- 
whfti  cdTMto  jens  constitntes  a  part  of  the  aggregate  wealth  of  a  nation, — 
Jllac  ^ailj'        between  state  and  state,  the  private  property/  of  the 
member?  if;  coiisiilered  as  belonging  to  the  body,  and  is  an- 
BWerahle  for  the  debts  of  that  body  (§  82):  (134)  whence  it 
follows,  that  in  reprisals  we  seize  on  the  property/  of  the  sub-' 
jcct  just  af  we  would  on  that  of  the  state  or  sovereign. 
Everything  that  belongs  to  the  natiuu  is  subject  to  reprisals, 
whenever  it  can  be  seized,  provided  it  he  not  a  deposit  in- 
trusted to  the  public  faith.    As  it  is  only  in  consequence  of 
that  confidence  which  the  proprietor  has  placed  in  our  good- 
[  285  ]  faith,  that  we  happen  to  have  sach  deposit  in  our  hanoB,  it 
ought  to  be  respected,  even  in  case  of  open  war.    Such  is 
the  condnct  observed  in  France,  England,  and  elsewhere, 
with  respect  to  the  money  which  foreigners  have  placed  in 
the  public  funds. 

^  346.  Tho  Ho  ^vho  makes  reprisals  against  a  nation  on  the  property 
■tAtaoQgbt  of  menibcrs  indiseriniinately,  cannot  be  taxed  with  seizing 
jiaiTSoso"  property  of  an  innocent  person  for  the  dcl't  of  aiiuihcr: 
who  puffer  fof.  in  tliis  casc,  the  sovereign  is  to  compensate  iliosc  of  his 
by  reprwaij.  subjects  CD  whom  the  reprisals  fall ;  it  is  a  debt  of  the  state 
or  nation,  of  which  each  citizen  ought  only  to  pay  hi::  quota** 
i  The  It  is  only  between  state  and  state  that  all  the  property 
fovereigc  tlje  individuals  is  considered  as  belonging  to  the  nation, 
one  can    ^^^^gfn^  trausact  their  affaurs  between  themselves;  they 

(lH)  The  aacient  law  of  nations  payment  is  nuipended  daring  the  war, 

|Mi)ia(M  WM  w>;  Auomtjf'OtntrtU  t.  ud  revlvM  ttfgiAn  on  die  ntsn  of 

W'''?<  n,   Parko's   r.op.  267;    but  Boe  peace.    1  Rnl).  Rep.  lOG:  2  Rch.  Kcp. 

pott)  book  iii.  r'h;i[>.  T.  |  77}  p.  323,  a«  200.    lU  ^rtt  JioHMnmaker,  1'^  Yes.  J. 

to  Uio  change  in  praotiee.    Seo  Iter-  f\.  FurUtdo  t.  Bodgrrt,  3  Boo.  A  PoL 

ther,  Chitty's  Commercial  Law,  421,  101.     Antoine  v.  Morethend,  6  Taunt 

423,  423.     {Tho  right  is  undoubted.  2:;y.    Hmudon  v.  Curliw,,  A  EaM.  410. 

The  EmuUtm,  1   QaU.  Rep.  576 — 000  Kmerigon,  vol.  1,  p.  567.    Marlen's  L. 

fho  oathoritio*,  Aturioan  wxA  Afv^^n,  K.  2T7.   (It  ii  tho  nodmi  naoy^  \nk 

cited  hy  Ft'irv,  J,,  nnd  his  rrmark-"  on  it  '1<m  <  not  confititnte  n  l  u!-  .    Ih  n-n  v. 

the  opinion  of  Kafl^.}    But  euch  ao-  The    United   .9tate»,  8   Cranch,  llO.j 

clent  law  of  nalions,  with  respect  U>  See  farther,  WqI/  v.  Oxhqlm,  6  Maula 

OOoflacation  and  rvpriFali,  hoo  Id  more  k    Selw.  02,  whore  an  ordinance  is 

modern  fitno*  been  greatly  relaxed,  an'l  Donnmrk  for  c-onfj.-icatiiii;  prh'ulo  debt« 

indeed  treaties  nsnally  provide  that,  in  and  property  was  held  illegal  and  io- 

euw  of  war,  the  property  of  prlTote  ^tSML — C. 

imlividuala  uf  each  state  shall  be  pro-      *  On  the  rabjoct  of  reprisals,  it  is 

tectcd,  lunl  nnii<l(>  tiiiio   for  their  re-  ncecscnry  to   obst^riis  tbn«    wh«^n  we 

moval  be  allowed.    But  iudepeudeutly  adopt  that  expeilieot,  as  btiug  a  guutier 

of  mdh  oxprew  treotioNf  taA  by  the  go-  modo  of  pMOOOdisg  tfaoo  that  of  war, 

neral  raodf^rn  liiw  of  nntion?,  the  ri^^ht  the  reprisals  oupfht  not  to  In*  <jfnrrti\ 

to  debts  aud  c  liu^tii  in  acUoDS  is  not  The  grand  pensionary  De  Witt  very 

finfeltad  by  way  of  rcprtial  or  oUior-  properly  renuaMIr  "I  do  not  MO 

vise  on  tho  breaking  out  of  war,  b«i  dUbrence  bet  wood  fOMtralzoptinli  mi4 

nerclv  the  ronod/  or  right  to  oafono  opon  Wfr." 
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carry  on  business  with  each  other  flircctly,  and  can  only  book  n. 
consider  a  foreign  nation  as  a  society  of  men  who  have  but  one 
common  interest.    It  belon<js  tlierefore  to  soverci;rns  alone  "P"" 
to  make  and  order  reprisals  on  tlie  footing  we  liave  ju.st  de-  ' 
scribed.    Btisides,  tliid  violent  measure  appruacLts  very  near 
to  an  open  ruptnroy  and  is  frequently  followed  by  one.   It  is, 
therefore,  an  affair  of  too  senons  a  nature  to  be  left  to  the 
discretion  of  private  individuals*   And  accordingly  we  see, 
that  in  every  civilized  state,  a  subject  who  thix&s  himself 
injured  by  a  foreign  nation,  has  recourse  to  his  sovereign,  in  Lettern  of 
order  to  ol)tain  permission  to"  make  reprisals.    This  is  what 
the  French  call  applying  for  Irffn'ff  of  mfirqi(e,(l'^^)  ^  ^  ^ 

We  may  make  reprisals  again:5t  a  nation  not  only  for  the  ?  :'A7.  K«- 
actions  of  the  sovereign,  but  also  for  those  of  his  bubjccts :  i"'''"*'" 
and  this  may  take  place  when  the  state  or  the  sovereign  p^^- n^^on'f' 
ticipates  in  the  act  of  his  subject,  and  takes  it  upon  himself,  ^tilm  of 
which  he       do  in  several  ways,  as  we  have  shown  in  Chap,  its  stibjMt*, 

VI.  of  this  fiook.  ttn<i  in 

In  the  same  manner  the  sovereign  demands  justice,  or  "^^^^^^  ^ 
makes  reprisals,  not  only  for  his  own  concerns,  but  also  for  JJlyiets. 
those  of  his  sul  jects,  whom  he  is  bound  to  protect,  and  whose 
cause  is  that  of  the  nation. 

But  to  grant  reprisals  against  a  nation  in  favour  of  fo-§r?i8.  But 
relgners,  is  to  set  himself  up  as  a  jud^re  between  that  nation 
and  thoac  foreigners ;  which  no  sovereign  has  a  right  to  do.  J.*''""'"  °* 
The  cause  of  reprisals  ousht  to  be  just :  they  ought  even  to 
be  groimded  on  a  denial  of  justice,— either  an  actual  denial, 
or  one  which  tliere  is  good  reason  to  apprehend  (§  343).  Now, 
what  right  have  we  to  judge  whether  the  complaint  of  a 
stranger  against  an  independent  state  is  just,  if  he  has  really 
been  denied  justice  ?  If  it  bo  objeeted,  that  we  mny  espouse 
the  (juarrel  of  another  state  in  a  war  that  appears  to  us  to  bo 
just, — to  assist  her,  and  even  to  unite  with  her, — the  case  is 
different.  In  granting  succours  against  a  nation,  we  do  not  [  286  "| 
detain  her  |)roperty  or  her  people  that  hap|)en  to  be  within 
our  territories  under  the  public  fiuth;  and  m  declaring  war 
awnst  her,  we  suffer  her  to  withdraw  her  subjects  and  her 
effects,  as  will  hereafter  appear.  In  the  case  of  reprisals 
granted  to  our  own  subjects,  a  nation  cannot  complain  that 
we  violate  the  public  faith  in  seizing  on  her  people  or  her 
property;  because  we  are  under  no  other  obligation  to  grant 
security  to  that  property  and  those  people,  than  what  arises 
from  a  reasonable  supposition  that  their  nation  will  not,  in 
the  first  instance,  violate,  with  respect  to  us  or  our  subjects, 
the  rules  of  justice  which  nations  ought  to  observe  towards 
each  other.  If  she  violate  them,  we  have  a  right  to  obtain 
satisfaction ;  and  the  mode  of  reprisals  is  more  easy,  safe, 
and  mild,  than  that  of  war.   We  cannot  urge  the  same  argu- 

(136)  Am  to  decisions  oo  lettora  of    Law,  41S~-422.   Chitty's  L.  H.  73— 
fw  1  Chit^i  ConuBexdal  8S.— G. 
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n  jrtK  n.  merits  in  justification  of  reprisalg  ordored  in  favom  of  f  ircif^n- 
o^iK.  .  xvm.  Yf^^  security  we  owe  to  the  sulyects  of  a  foreign 
power  does  not  depend,  as  a  condition,  on  the  security  wliich 
that  power  shall  grant  to  all  other  nations,  to  people  who  do 
not  belong  to  us,  and  are  not  under  our  protection.  Eng- 
land haviog,  in  1662,  granted  reprisals  against  the  Unit^ 
Plrovineee  in  &TOiir  oif  the  knights  of  Malta,*  the  states  of 
Holland  asserted,  with  good  reason,  that,  according  to  the 
law  of  nations,  reprisals  can  only  be  granted  to  maintain  the 
rights  of  the  state,  and  not  for  aa  almir  in  which  the  nation 
has  no  concern. f 

f  34».  ThoM  The  individuals,  who  by  their  actions  have  given  cause  for 
who  h»T«  just  reprisals,  are  bound  to  indemnify  those  on  whom  they 
fl*n  '  sovereign  ought  to  compel  them  to  do  it.  For 

wffht  to  in^      ^®  under  an  obligation  to  repair  the  damage  we  have  oc- 
oasioned  by  our  own  fimlt   And,  although  the  soTereign,  by 
thorte  who  refusing  justice  to  the  offended  party,  has  hronght  on  the 
suffer  by     reprisals  against  his  subjects,  those  who  were  the  first  canse 
of  them  do  not  become  the  less  gnil^ :  the  fault  of  the  sove- 
reign does  not  exempt  them  from  repairing  the  consequences 
of  theirs.    However,  if  thfy  were  ready  to  give  satisfaction 
to  the  party  whom  they  liad  injured  or  offended,  and  their 
sovereign  has  prov*  iite<l  their  doing  it,  they  are  not  bound  to 
do  any  thing  more  in  that  case,  than  they  would  before  have 
been  obliged  to  do  in  order  to  prevent  the  reprisals ;  and  it 
is  the  soyereign's  duty  to  repair  the  additional  damage,  which 
is  the  consequence  of  his  own  fault  (i  845)* 
?  m.  What    We  have  said  (i  843)  that  we  ought  not  to  make  reprisals^ 
m»y  he     except  when  we  are  unable  to  obtain  justice.   Now,  justice 
deemed »    jg  yof^jged  in  several  wny«: — First,  by  a  denial  of  justice, 
JJJJjjJ^**  ^  properly  so  called,  or  by  a  refusal  to  hear  your  complaints 
or  those  of  your  subjects,  or  to  admit  them  to  establish  their 
right  before  the  ordinary  tribiinals.     Secondly,  by  studied 
[  287  ]  delays,  for  which  no  good  reasons  can  be  given — delays 

•  On  that  suhjcct,  the  gran(i  pen-  except  in  ca«d  of  an  open  denial  of  jns- 

sionuy  I>«  Witt  wrote  u  follows: —  Uce.   VuuJUjf  it  i«  aUo  eTideot,  that, 

"No^faif  «Mi  be  nor»  almnl  ibm  vna  in  mm  of  •  denM  of  Jvftie«,  b« 

that  grant  of  reprisals :  for,  to  Kny  no-  cannot  empower  his  snbjoot^  to  make 

thin^  of  its  proceeding  from  a  board  repri^Klfl,  nntti  bo  has  repoiik'dlj  r)«- 

of  admiralty,  who  have  no  power  to  manded  justioe  Cor  them,  and  added, 

gnat  It  witboat  infriaglBg  od  the  that,  in  the  erent  of  ft  reflieal,  he  wiQ 

(invfTt^?:rTi  nTi'borify  of  their  prince,  it  be  oWi^od  to  j:^nt  them  letter?  of 

is  erideot  that  no  sorereign  can  grant  marque  and  reprlsaL"  From  the  answen 

er  mke  teprfaab,  except  Ibr  tte  <le«  of  If.  Beieel,  tt  ifpwte  HkMl  thia  eea- 

fence  or  indemnification  of  his  own  duct  of  the    British  admiral^  was 

stilijc'ct.'i,  whom  he  is,  in  the  sight  of  eirongly  cundciniiL-d  h\  the  court  of 

God,  bound  to  protect;  but  he  never  Franco.    The  king  of  England  testified 

eea  gnat  teprieele  fat  Ibnmr  of  any  lisdiMppiobelleaef  U^aadgaveetdan 

f  rcigner  who  U  uot  under  his  protec-  for  the  release  of  the  Dutch  ve<i(»e^ 

tion,  and  with  whose  sorereign  he  ha*  whose  seixure  bad  been  permiUed  hf 

aot  laj  engagement  to  tbat  «Mte%  ea  way  of  leprifld^Edit,  17i7. 
paelo  9d /aidere.   Beeidei^  It  If  certiiin      f  See    BTnckersboek'e  ComftlaBt 

that  repitoalt  ongbt  aot  to  be  giaated  Jodfe  of  gmbawedoi%  eh^  xziL 
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eqiUTileiit  to  a  refiisal,  or  ttill  more  ruinous.   Thirdly,  by  book  n. 
Ml  eridenUy  unjust  and  partial  dodsion.   But  it  is  aecossary"*^' 
f   tbst  this  injustice  should  be  manifest  and  palpable.   In  all 

ir  cftses  susceptible  of  doubt,  a  sovereign  ou^t  not  to  listen  tO 
z    the  complaints  of  his  subjects  against  a  foreign  tribunal,  nor 

to  attempt  to  screen  them  from  the  effects  of  a  sentence  passed 
^'    in  due  form:  for  that  wouKl  be  the  means  of  exciting  t  ontinual 

troubles.  The  law  of  nations  directs  that  states  should  re- 
^  ciprocally  pay  that  kind  of  deference  to  each  other's  juris- 
^    diction,  for  the  same  reason  as  the  civil  law  ordains,  witUn 

the  sti^  tbat  every  definitive  sentenoe,  passed  in  doe  femiy 

shall  be  esteemed  just.  Betireen  nation  and  nation  the  obli- 

Sation  is  neither  so  express  nor  so  extensive :  bttt  it  cannot  bo 
enied,  that  it  is  highly  conducive  to  their  peace  and  cour* 
formablc  to  their  duties  towards  human  society,  to  oblige 
\  their  subjects,  in  all  doubtful  cases,  and,  unless  whore  there 
is  a  nuiQifest  wrong  done  to  them,  to  submit  to  the  sentences 
of  the  foreign  tribunals  before  which  their  causes  have  been 
tried.    (See  above,  §  84). 

As  we  may  seize  the  things  which  belon  i;  to  a  nation,  ingsii.  Suk. 
order  to  oompel  her  to  do  justice,  we  may  c  ^ually,  for  theJ^ttwrMt. 
same  reason,  arrest  some  of  her  citiiens,  and  not  ^^®^^of  ^L^^ 
them  till  we  have  received  full  satisfaction.    This  is  what  the° 
Greeks  called  AndrolSjma,*^   At  Athens  the  law  permitted 
the  relatives  of  him  who  had  been  assassinated  in  a  foreign 
conntry,  to  seize  three  of  the  inhabitants  of  tbat  country, 
and  to  detain  them  till  the  mnr«lcrer  was  punished  or  delivered 
up.f    But,  in  the  practice  oi"  modern  Europe,  tin-  method  is 
seldom  resorted  to,  except  with  a  view  to  obtum  satisfaction 
for  an  injury  of  the  same  nature — ^that  is  to  say,  to  compel 
a  aoYcreign  to  release  a  person  whom  he  detains  unjustly. 

The  persons,  however,  who  are  thus  arrested,  being  detained 
only  as  a  security,  or  pledge,  in  order  to  oblige  a  nation  to 
do  justice — ^if  their  sovereign  obstinately  persists  in  refuainff 
it,  wo  cannot  take  away  their  lives,  or  inflict  any  corporal 
pnniahment  upon  them,  for  a  refusal  of  which  they  arc  not 
guilty.  Tlu  ir  property,  their  liberty  itself,  may  be  staked 
for  the  debts  of  the  state;  but  not  tueir  lives,  of  which  man 
lias  not  the  power  of  disposing.  A  sovereign  has  no  ri^ht  to 
put  to  death  the  subjects  of  a  state  which  has  done  him  an 
injury,  except  when  thej  are  engaged  in  war;  and  we  shall 
see,  elsewhere,  what  it  is  that  gives  him  that  right. 

Sut  the  sovereign  is  authorized  to  employ  forcible  means  ^  352.  Our 
aix&st  those  who  resist  him  in  the  exertion  of  his  rights  and^g^t""-^'"*^ 


toT  pursue  such  means  as  far  as  is  necessary  to  overcome  their  ^^^J^]*^ 
unjust  resistance.    It     therefore  lawful  to  repel  those  who ^^j^iy, 
undertake  to  oppose  the  making  of  just  reprisals :  and  if,  for 
tZiat  purpose,  it  be  necessary  to  proceed  even  so  far  as  to 

*  Ajriftiidiifftmf  ttkurt  «^  mmk       t  D«VMdm«i{f  Onl.  adr.  AxiikMial. 
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HOOK  II.    put  them  to  deaths  the  whole  blarao  of  that  misfortanc  is  im- 
OBAP.  xTHi.  putiible  to  their  uiijust  and  inconsiderate  resistance.    In  such 
a  ease,  Qrotina  would  havo  us  rather  abstain  from  making 
reprisalB.*   Between  private  personB,  and  for  things  that  are 
not  of  the  highest  importanee,  it  is  certainly  worthy,  not  cmly 
of  a  Christian,  but,  in  general,  of  every  man  of  principle, 
rather  to  abandon  his  right  than  to  kill  the  person  who  un- 
justly resists  him.   But,  between  sovereigns,  the  ca?e  is  other- 
wise.   To  suffer  themselvo^  to  be  bullied,  would  be  attended 
with  consequences  of  too  bci  i m  a  nature.    The  true  and  just 
welfare  of  the  state  is  the  grand  rule:  moderation  is  ever  lau- 
dable in  itself;  but  the  conductors  of  nations  ought  to  practise 
that  ilrtne  so  far  only  as  it  is  oonsistent  with  the  happiness 
■and  safety  of  their  people. 
iibK  jiift    After  having  demonstrated  the  lawfulness  of  making  re- 
rfpridftii     prisals  when  we  can  no  otherwise  obtain  justice,  we  may 
doDot  af-    tljence  readily  conclude  that  a  sovereiffn  is  not  justifiable  in 
e»ttMf«r    niakin;i  forcible  opposition  to,  or  wfi'jrmg  war  a<iainst,  the 
«ar.         p^^rty,  wlio.  !ty  ordering  or  making  reprisals  in  such  a  case, 

only  exerts  his  just  right. 
i  364.  How    And  as  the  law  of  humanity  directs  nations  as  well  as  in- 
wo  Mfbt  to  dividuals  ever  to  prefer  the  gentlest  measures,  when  they  are 
fonfine  our-  g|if|<^ent  to  obtsm  jnstice — ^whenever  a  sovereign  can,  by 
prUaL^^or*  ^  mode  of  reprisals,  procure  a  jnst  indemnification  or  a 
at  length    suitable  satisfaction,  he  onght  to  confine  himself  to  this  method, 
procer  1  to   which  is  less  violent  and  less  fiital  than  war.    On  this  subject^ 
biwtiiitiea.   J  cannot  avoid  noticing  an  error  which  is  too  general  to  be 
wholly  di.sre;iarded.    If  it  happens  that  a  prince,  having 
reason  to  complain  of  some  inin^tice  or  some  acts  of  hostility, 
and  not  finding  his  adversary  disposed  to  ^ive  him  satisfaction, 
determines  to  malfo  reprisals  with  the  view  of  en<ieavoiiring 
to  compel  him  to  listen  to  the  voice  of  justice  before  he  proceedis 
to  an  open  mptare, — if,  without  a  deeburatioii  of  war,  he  seises 
on  his  elTectB,  his  shipping,  and  detains  them  ss  pledges, — ^ovl 
hear  certain  men  cry  out  that  this  is  robbery.  If  that  pnnce 
had  at  onoe  declared  war,  the^  would  not  have  said  a  word ; 
they  would  perhaps  have  praised  his  conduct.    Strange  for- 
getfnlness  of  reason,  and  of  every  sound  principle !  XVould 
we  not,  at  this  rate,  be  tempted  to  suppose  that  nations  were 
bound  to  observe  the  laws  of  chivalry, — to  challenge  each 
other  to  the  lists, — and  decide  their  t|uarrrls  like  a  pair  of 
doughty  champions  engaged  in  regular  duel 't    It  is  the  duty 
of  sovereigns  attentively  to  maintam  the  rights  of  their  people, 
and  to  obtain  jnstioe  by  every  lawful  means — still,  however, 
r  289  1  pi'eferrin^  the  gentlest  methods :  and  we  again  repeat  the  as- 
sertion— It  is  evident  that  the  mode  of  reprisals,  of  which  we 
are  speaking,  is  infinitely  more  gentle  and  less  fatal  than  that 
of  war.   But  since,  between  powers  whose  strength  is  nearly 

•  aioUoa  Do  Jur«  Belli  et  Pacifl,  Ub.  ilL  cop.  U.  g  S* 
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equal,  reprisals  often  lead  to  war,  they  ought  not  to  be  afctfflDpt-  book  u. 
ed,  except  in  the  last  extremity.    In  such  circumstances,  the^^**' 
prince  who  has  recourse  to  that  expedient,  instead  of  proceed- 
ing: to  an  oj)en  rupture,  is  undoubtedly  entitled  to  praise  for 
bi^  uiodcration  and  prudence. 

Thoi»e  who  run  to  arms  without  necessity,  are  the  scourges 
of  the  human  race,  barbarians,  enemies  to  society,  and  re- 
bellions violatera  of  the  laws  of  natore,  or  rather,  the  lairs  of 
the  common  faHh&r  of  mankind* 

There  are  cases,  however,  in  which  reprisals  wonld  be  jnstly 
oondemnable,  even  when  a  declaration  of  war  would  not  tie 
80 :  and  these  are  precisely  those  cases  in  which  nations  may 
with  justice  take  up  arms.  When  the  question  which  con- 
stitutes the  ground  of  a  dispute,  relates,  not  to  an  act  of 
violence,  or  an  injury  received,  but  to  a  contested  right, — 
after  an  ineffectual  endeavour  to  obtain  justice  by  conciliatory 
and  pacific  measures, — it  is  a  declaration  of  war  that  ought 
to  follow,  and  not  pretended  reprisak,  whioh,  in  sneh  a  case, 
wonld  only  be  real  acts  of  hostility  without  a  declaration  of 
war,  and  would  be  contrary  to  public  faith  as  well  as  to  the 
mutual  duties  of  nations.  This  will  more  evidently  appear, 
when  we  shall  have  explained  the  reasons  which  establish  the 
obligation  of  declaring  war  previoiis  to  a  commencement  of 
hostilities.* 

But  if,  from  particular  conjunctures,  and  from  the  obstinacy 
of  an  unjust  adversary,  neither  reprisals,  nor  any  of  the 
methods  of  which  we  have  been  treating,  should  prove  suffi- 
cient for  our  defence,  and  for  the  protectbn  of  our  rights, 
there  remains  onW  tiie  wretched  and  melancholy  alternative 
of  war,  which  will  be  the  subject  of  the  following  book. 

*  See  Book  ILL  ehap.  ir. 
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OF  WAB. 


CHAP.  L 

c^.'?'  <»PVAB, — ^ITS  DIVFBBIRT  KJNM,— AKB  THIS  RIOHT  OF  HAKINO 


WAB. 


Wab  it  ihai  9taU  tn  which  we  pro$eeuU  Mir  n^At  hjffcft^. 
nition  of    li^e  also  understand,  by  this  term,  the  act  itself,  or  the  man- 
'^^)  ner  of  piOMeatuig  our  right  by  force:  but  it  ie  more  oon- 

formablc  to  general  usage,  and  more  proper  in  a  treatise  on 
the  1iw  nf  war,  to  understand  this  term  in  the  sense  we  have 

annexed  to  it. 

I  2.  Public  J*ub!ir  war  is  that  wlilch  takes  place  between  nations  or 
O**)  sovereigns,  and  which  is  carried  on  in  the  name  of  the  public 
power,  and  bj  its  order*  This  is  the  war  we  are  here  to  con- 
sider :-H9n0a<0  KTor,  or  that  which  is  carried  on  between  pii- 
Tate  inoiridualB,  belongs  to  the  law  of  nature  properly  ao 
called. 

1 3.  Right     In  treating  of  the  right  to  seonri^  (Book  II.  Chap.  IV.), 

r.f  tnnking  wc  havc  showH  that  nature  gives  men  a  right  to  employ  force, 
war.  (136)  ^ijgn  jg  noccssary  for  their  defence,  and  for  the  preserva- 
tion of  their  rights.  This  jirinciple  is  generally  acknowledged : 
reason  demonstrates  it;  and  nature  herself  has  engraved  it 
on  the  heart  of  man.  Some  fanatics  indeed,  taking  in  a  literal 
sense  the  moderation  recommended  in  the  gospel,  ^ve  adopted 
the  strange  fancy  of  suffering  themsel?es  to  be  massacred  or 
[  292  ]  plundered,  rather  than  oppose  force  to  riolence.  But  we 
need  not  fear  that  this  error  will  make  any  great  progress. 
The  generality  of  mankind  will,  of  themselves,  guard  against 
its  contagion — happy,  if  tlioj  as  well  knew  how  tokeep  witliin 
the  just  bounds  which  nature  has  set  to  ii  riirht  that  is  granted 
only  through  necessity !  To  mark  those  just  bounds, — and, 
by  the  rules  of  justice,  equity,  and  humanity,  to  moderate  the 
exercise  of  that  harsh,  though  too  often  necessary  right, — is 
the  intention  of  this  third  book. 

(136)  See  defiaitioD  of  war  and  of  4  Rob.  Rep.  252;  Bro.  Ab.  liL  Df>ni. 

tbo  kini,''8  Bolo  rigbt  to  declare  it,  ns  rvn,  f].  20,  Md  ChitlT's  L.H.  28,29 

regards  England^  per  Sir  Wm.  Scott,  30. — C. 
Xb*  Hoepf  1  Bob.  B.  IM;  Xlagmit^ 
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As  nature  has  given  men  no  right  to  employ  force,  unless  book  ui. 
when  it  hecomes  necessary  for  self  defence  and  the  preserva- 


tioii  of  their  rights  (Book  II.  §  49,  &c.),  the  inference  is  mani-?  ^  l*^- 
fMt,  thai,  flinoe  the  establbhment  of  political  societies,  a  right,  !^°f '^ll 
80  dangeroDS  in  its  exereise,  no  longer  remains  with  private  nign  power, 
persons  except  in  those  rencounters  where  society  cannot  pro-(m) 
tect  or  defend  them.  In  the  bosom  of  sodeiy,  the  pohlio 
authority  decides  all  the  disputes  of  the  citizens,  represses 
violence,  and  checks  every  attempt  to  do  oursclveg  jystico 
with  our  own  hands.  If  a  private  person  intends  to  prosecute 
his  right  against  the  suhjf  ct  of  a  foreign  power,  he  may  apply 
to  the  sovereign  of  his  adversary,  or  to  the  magistrates  in- 
vested with  the  public  authority :  and  if  he  is  denied  justice 
bT  them,  he  most  have  reooDrse  to  his  own  sovereign,  who  is 
obliged  to  protect  him.  It  wonld  be  too  dan^roos  io  aUow 
every  citiaen  the  liber^  of  doing  himself  jnstioe  against  for- 
eigners ;  as,  in  that  case,  there  would  not  be  a  single  member 
of  the  state  who  might  not  involve  it  in  war.  And  how  could 
peace  he  prr??ervcd  between  nations,  if  it  were  in  tlie  power 
of  ovory  private  individufil  to  disturb  it?  A  right  of  80 
morn*  lit ous  a  nature, — the  rietht  of  judging  whether  the  na- 
tion hiis  real  grounds  of  complaint,  whether  she  is  authorized 
to  employ  force,  and  justifiable  in  taking  up  arms,  whether 
prudence  will  admit  of  snch  a  step,  and  whether  the  welfare 
of  the  state  requires  it, — that  right,  I  say,  can  belong  only 
to  the  body  of  the  nation,  or  to  the  sovereign,  her  repre- 
sentative. It  is  doubtless  one  of  those  rights,  without  which 
there  can  be  no  sulutary  jjovemment,  and  which  are  therefore 
called  ri^rhtp  nf  majesty  (Book  I.  §  45). 

Thus  the  sovereign  power  alone  is  possessed  of  authority 
to  make  war.  But,  as  the  different  rights  which  constitute 
this  power,  originally  resident  in  the  body  of  the  nation,  may 
be  separated  or  limited  according  to  the  will  of  the  nation 
(Book  L  §  31  and  45),  it  is  from  the  particolar  constitution 
of  each  state,  that  we  are  to  learn  where  the  power  resides, 
that  is  authorized  to  make  war  in  the  name  of  the  society  at 
large.  The  kings  of  England,  whose  power  is  in  other  re-  [  293  j 
ppocts  so  limitofl,  have  the  right  of  making  war  and  peace.* 
Those  of  tSweden  have  lost  it.  The  brilliant  but  ruinous  ex- 
ploits of  Charles  XII.  suihciently  warranted  the  states  of 
that  kingdom  to  reserve  to  themselves  a  right  of  such  im- 
portance to  Liieir  safety. 

(137)  Tb«  rigbt  of  declarlii;^'  war  is,  in  itself.    But  ai  a  king  of  England 

bjr  hit  prerogative,  vested  in  the  king  cannot,  without  tho  oonearreoc*  of 

of  the  Tnitod  Kin{,'(l<im  of  Great  Brit^  pariianiientr  eiUier  raise  mooejr  or  eom- 

and  Ireland.    Bro.  Ab.  tit.  Denizen,  pi.  pel  his  taljecta  to  tako  np  arms,  his 

20,    Til!"  'ihifi  II -op,  per  Sir  W.  Scott,  1  right  of  mnkini*  war  i?,  in  fact,  but  a 

£ob.  K.  iw,  post,  432. — C.    {And,  bjr  alendcr  prerogative,  unless  the  parlia- 

0«o  CoitftitiiUon  of  the  United  Btatesy  naent  aeaond  Un  with  tuppUot.— Ed. 

fn  Congrow.    Art  1,  g  8.J  1797. 

*  I  here  speak  of  the  right  eooaldered 
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BOOK  in.  War  is  either  (Icfemirf  or  "fTenmve.  He  who  takes  up 
CHAP.  1.  ^Yj^^^  roppl  the  attack  of  an  oiiomy,  carries  on  a  defcn.sive 
{6.  DeUn-^'^^'  i^ti  who  is  foremost  ill  taking  up  uruis,  and  attacks  a 
Nr«  Mid«f.  nation  that  lived  in  peaoa  nith  him,  wages  oiTenuTe  war. 
reasiTs  WW.  xhe  obieet  of  a  dofonaiTO  war  is  very  simple ;  it  is  no  other 
than  self  defence :  in  that  of  olTensiye  war  there  is  as  gr^t 
a  Yariety  as  in  the  mnltifariooB  concerns  of  nations ;  but,  in 
general,  it  relates  either  to  the  prosecution  of  some  rights,  or 
to  safety.  We  attack  a  nation  with  a  view  either  to  ohtain 
BomothintT  to  which  we  lay  rlnim,  to  punish  licr  for  an  injury 
she  has  dune  us,  or  to  prevent  one  wliich  ahe  is  preparing  to 
do,  and  thus  avert  a  danger  vviili  which  she  seems  to  threaten 
us.  I  do  not  here  speak  of  the  justice  of  war : — that  shall 
make  the  subject  of  a  particolar  chapter : — all  I  here  propoae 
Is  to  indicate,  in  general,  the  wions  objects  for  whicn  a  na- 
tion takes  np  anns— objects  which  may  fixmish  lawfol  reasons, 
or  nnjust  pretences,  but  which  are  at  least  susceptible  of  m 
colour  of  right.  I  do  not,  therefore,  among  the  objects  of 
offensive  war,  set  down  conquest,  or  the  desire  of  invading 
the  property  of  other'-' :  views  of  that  nature,  destitute  even 
of  any  reasonable  pretext  to  countenance  them,  do  not  con- 
stitute the  object  of  regular  warfare,  hut  of  robbery,  which 
we  shall  consider  iu  its  proper  place. 


CHAP.  n. 


01?  THB  INSTRUMEXTS  OF  WAR, — -THE  RAISING  OP  TROOP?,  &C., 
— THEIR  COMMAKOEES,         IH£  SUBOEPINATE  rOW£ES 
WAR.  (138) 

f  s.  iBitn-  THB  sovereign  is  the  real  author  of  war,  which  is  carried 
m  nta«f  on  in  his  name,  and  by  bis  order.  The  troops,  officers, 
soldiers,  and,  in  general,  all  those  by  whose  agency  the  sore- 
reign  makes  war,  are  only  instruments  in  his  hands.  They 
execute  his  will  and  not  their  own.  The  arins.  nnd  all  the 
apparatus  of  things  used  in  war,  are  instrunicnts  of  an  in- 
ferior order.  For  the  decision  of  (questions  that  will  occur 
iu  the  set^uel,  it  is  of  iuiportauce  to  determine  precisely  what 
are  the  things  which  belong  to  war.  Without  entering  here 
into  a  minute  detail,  we  shall  only  ohserye  that  whatever  is 
peculiarly  used  in  waging  war,  is  to  be  classed  among  tihe 

(]"S)  Wli  it  nro  iiK-tnimfnta  of  war,  k  oroit  rulgoircment,  I'art  do  dttrutr^ 

or  contraband,  and  of  tbo  prohibitions  muis  i'art  do  paralj/*cr  de«  force*  do 

ratpeetiDK  them,  m  regards  aevtnl  eon*  Peniieinl.    Coon  k  Droit  PahUiou^ 

mcrcc,  »t>e  rtufiy'-  T,.  X.  tin  to  128;  1  Pari^,  1S30;  Um,2,  pAgei  S5,  W,  k  Id. 

Chitty'a  Commercial  Law,  445  to  449.  i06.— C. 
L'art  de  1a  guerre  n'est  pu  ainai  qu'oa 
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instruments  of  war ;  and  things  which  are  equally  used  at  all  book  m. 
times,  such  as  provisions^  belong  to  peace,  unless  it  he  in  iwr.  a. 
tain  particular  jtmctores,  when  those  things  appear  to  be 
specially  destined  for  the  support  of  war.    Arms  of  all  kinds, 
artillery,  gun-powder,  salt-petre  and  sulphur  of  which  it  is 
composed,  ladders,  gabions,  tools  and  all  other  implements  [  294  ] 
for  sieges,  materials  for  building  ship^  of  war,  tents,  soldiers' 
clothes,  &c.  :  these  always  belong  to  wwr. 

As  war  cannot  be  carried  on  witliout  soldiers,  it  is  evident  §  7.  Right 
that  whoever  has  the  right  of  making  war,  has  also  naturally  ®f  levying 
that  of  raising  troops.    The  latter,  therefore,  belongs  likewise  l^!^^' 
to  the  sovereign  (§  4),  and  is  one  of  the  prerogatives  of  ma-^ 
jesty  (Book  L  {45).   The  power  of  levying  troops,  or  raia- 
mg  an  army,  is  of  too  great  consequence  in  a  state,  to  be 
intrusted  to  sny  other  than  the  sovereign.    The  subordinate 
authorities  are  not  invested  with  it ;  they  exercise  it  only  by 
order  or  commission  from  the  eovercign.  ^But  it  is  not  alway^ 
necessary  that  they  should  luive  an  express  order  for  the 
purpose.     On  those  urgent  exigencies  which  do  not  allow 
time  to  wait  for  the  supreme  order,  the  governor  of  a  pro- 
vince, or  the  commandant  of  a  town,  may  raise  troops  for 
the  defence  of  the  town  or  province  committed  to  thdr  care: 
and  this  they  do  by  virtue  of  the  power  tacitly  given  them 
by  their  commission  in  eases  of  this  nature. 

I  say  that  this  important  power  is  the  appendage  of  sove- 
reignty ;  it  makes  a  part  of  the  supreme  authority.  But  we 
have  already  seen  that  those  rights  which  together  constitute 
.  the  sovereign  power,  may  be  divided  (Book  I.  §§  31,  45),  if 
such  be  the  ^viU  of  the  nation.  It  may  then  happen  that  a 
nation  dues  not  intrust  her  chief  with  a  right  so  dangerous  to 
her  liberty  as  that  of  raising  and  supporting  troops,  or  at 
least  that  she  limits  the  exercise  of  it,  bv  making  it  depend 
on  the  consent  of  her  representatives.  The  king  of  England, 
who  has  the  right  of  making  war,  has  also,  indeed,  that  of 
granting  commissions  for  raising  troops  ;  InU  he  cannot  com' 
pel  any  person  to  enlisty  nor,  without  the  concurrence  .of  par- 
liament, keep  an  army  on  foot.  (140) 

Er^enj  citizen  is  bound  to  i<crve  and  defend  the  Ptate  as  far  as  ^  g.  oblig»- 
he.  is  capabJr.  (140)    Society  cannot  otherwise  be  maintained ;  tion  of  th© 
aud  this  concurrence  for  the  cuniniuu  defence  is  one  of  th©"^*"**' 
principal  objects  of  every  political  association.    Every  itian  JJ^^*'^ 

(IP.'npnt  m  iiiMp,  thfit  anciontly  tho  34^1;  2  Cainp.  "20,  an\  see  Barring- 
king  miglit  press  men  to  aerve  uu  laud  ton'a  Observations  on  Ancient  Statutes, 
M  aoldien.  Barrio  gton'a  ObMrvatioofl  834,  5  edit ;  1  Bla.  Com.  420,  n.  13.  It 
on  AncU-iit  Statutet<,  334.  Tho  right  eh&uld  seem  that  every  passenger  oa 
of  prcyr^iii;^  lueu  to  eervo  in  tho  iV.iri/  board  a  merchant  ship  is  bound  to 
constitutes  an  exception.  Its  le^'ulity  tut^Iit  iu  her  defence;  nnd  if  he  rofiue, 
oaanot  now  be  eflectuaily  disputed,  per  h«  maybe  contiued  until  all  danger  ftom 
Lord  Mun-'fti-l'},  Kinj  v.  Julil,^,  f'liwp.  th«'  attnrk  subsided.  McftU  T. 
i»17 ;  p«  r  Lord  Kenyon,  5  Term  11.  Jiaiiij;,  1  Campb.  60. — C.  . 
276 ;  ^  £:>i£t,  m ;  5  East»  477;  14  £a«t»  (HO)  See  mote  (139)  aafe» 
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BMC  m.  capable  of  carrying  arms  slionM  t;il;o  them  up  at  the  first 
CHAP.  II.   Qj-jgj.  of  liim  who  hiia  the  pu\Nor  <»!  makiii^  war. 


I  $,  Snliiu    Xn  former  times,  and  especially  in  small  states,  immediately 
on  »  deeUfffttioii  of  wmr,  erery  man  became  a  soldier;  tho 
tarortmpa  ^|^^^  eommimity  took  up  urms,  and  engaged  in  the  war.  Soon 
alter,  a  olioioe  was  made,  and  armies  were  formed  of  picked 
men,— the  remainder  of  the  people  pursuing  their  usual  occu- 
pations.   At  present,  the  use  of  regular  troops  is  almost 
everywhere  naopted,  especially  in  powerful  states.  The 
public  authority  raises  soMiers.  ']isf  rn)!ites  them  into  different 
bodies  under  the  commahd  ot"  ^h  ju  i  als  and  otlier  officers,  and 
keeps  them  on  foot  as  long  as  it  thinks  ueces^ry.    As  every 
citizen  or  subject  is  bound  to  senre  the  state,  the  sovereign 
haa  a  right  to  enlist  whom  he  pleases.    Bnt  he  ought  to 
ofaooeo  saoh  only  as  are  fit  for  the  occupation  of  war ;  and  it 
is  highly  proper  that  he  should,  as  far  as  poanbloi  confine 
his  choice  to  Tolnnteers,  who  enlist  without  compulsion. 
4  10.  Who-    No  person  is  naturally  exempt  from  taking  up  arms  in  de- 
Ui«r  there    fence  of  the  state, — the  obligation  of  every  nieniber  of  society 
em^^nT*  ^^^^o         same.     Tlioso  alone  are  excepted,  who  arc  in- 
from  carry-  Capable  of  handling  arms,  or  .supporting  the  Hitijcnics  of  war. 
iag  arms.    Tliis  is  the  reason  why  old  men,  chiidi  uu,  and  women  are  ex- 
[  295  ]  empted.   Although  there  be  some  women  who  are  equal  to 
men  in  strength  and  courage,  such  instances  are  not  usual ; 
and  rules  must  neces.sarily  bo  general,  and  derived  from  the 
ordinary  course  of  things.  Besides,  women  are  nece.'^sary  for 
other  services  in  society ;  and,  in  short,  the  mixture  of  both 
sexes  in  armies  would  be  attended  with  too  many  inconveniences. 

A  good  government  should,  a«  far  as  possible,  so  employ 
all  the  citizens,  and  distribute  posts  and  employments  in  such 
manner,  that  the  state  may  be  most  effectually  served  in  all 
its  affairs.  Therefore,  when  not  urged  by  nece»oity,  it  &hould 
exempt  from  military  service  all  those  who  are  employed  in 
stations  useful  or  necessary  to  society.  Upon  this  ground, 
magistratos  are  usually  exempted, — their  whole  time  not 
being  too  much  for  the  administration  of  justice  and  the 
maintenance  of  order. 

The  clergy  cannot  naturally,  and,  as  matter  of  right,  arro- 
gate to  themselves  any  peculiar  exemption.  To  defend  one's 
country  is  an  action  not  unworthy  of  the  most  sacred  liands. 
That  article  of  the  canon  law  which  forbids  ecclesiastics  to 
shed  blood,  is  a  convenient  device  to  exempt  from  personal 
dan^r  those  men  who  are  often  so  sealous  to  fan  the  flame 
of  discord  and  excite  bloody  wars.  Indeed,  for  the  same  reo' 
sons  which  we  have  above  alleged  in  favour  of  magistrates, 
an  exempti(»  from  bearing  arms  should  be  allowed  to  siu  h 
of  the  clergy  as  arc  renlly  useful, — to  those  who  are  employed 
in  teaching  religion,  governing  the  church,  and  celebrating 
the  public  worship.* 

•  Formeitj  bidwpi  ira&t  to  wmt  in  virtM  «f  QuOt  fl«b,  and  ltd  with  Umb 
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But  those  iramense  Tnnltitndes  of  useless  monks  tind  friars,  book  m. 
— tho^e  dronc3,  who,  under  pretence  of  dedicating  themselves 
to  God,  dedicate  themselves  in  fact  to  sloth  and  effeminacy, — 
by  what  right  do  they  pretend  to  a  prerogative  that  is  ruinous 
to  the  state  ?  And  if  the  prince  exempts  them  from  military 
serrice,  k  he  not  guilty  of  injustice  to  the  other  memhers>  on 
whom  he  thus  throws  the  whole  burthen  ?  I  do  not  here 
mean  to  advise  a  sovereign  to  fill  his  armies  with  monks,  but 
mdoalljr  to  diminish  a  nselcsB  class  of  men,  by  depriving 
them  of  injurious  and  ill-founded  privileges.  History  men- 
tions a  martial  bishop*  ^vhose  weapon  was  a  club,  with  which  £  296  ] 
he  knocked  down  the  enemy,  to  avoid  incurring  the  censure 
of  the  canon  law  by  shedding  their  blood.  It  would  be 
much  more  reasonable,  when  monks  are  exempted  from  curry- 
ing arms,  that  they  should  be  employed  in  the  work  as  pioneers^ 
and  thns  made  to  alleviate  the  toO  of  the  soldiers.  They  have, 
on  many  oocssionsy  lealoosl^  nndertaken  the  task  in  oases 
of  necessity.  I  conld  mention  more  than  one  fianom  siege 
where  monks  have  nsefolly  served  in  defence  of  their  oonntry. 
When  the  Turks  besieged  Malta,  the  ecclesiastics,  the  women, 
the  very  children,  all,  nccording  tn  their  respective  strength 
or  capacity,  contributed  to  that  glorious  defence,  which  bamed 
the  utmost  efforts  of  the  Ottoman  empire. 

There  is  another  class  of  idle  drones,  whose  exemption  is 
a  still  more  ^laiuig  abuse, — I  mean  those  swarms  of  useless 
footmen  who  orowdthe  dwellings  of  the  great  and  the  wealthy, 
— and  who,  by  the  very  natmre  of  their  employment,  are  them* 
selves  oormpted  in  displaying  the  luxury  of  their  masters. 

Among  the  Bomans,  while  every  eitizen  took  his  turn  topi.  Sok 
serve  in  the  army,  their  service  was  gratuitous.  But  when  a 
choice  is  made,  and  standing  armies  are  kept  on  foot,  the  s^*^^®  tJ^^"**' 
is  bound  to  pay  them,  as  no  individual  is  under  an  obligation 
to  perform  more  than  his  quuia  of  the  public  service :  and  if 
the  ordinary  revenaes  are  not  sufficient  for  the  purpose,  the 
deficiency  must  be  provided  for  by  taxation.  It  is  bat  res- 
sonahle  that  those  wno  do  not  serve  should  pay  their  defenders. 

them  their  rusals.  The  Danish  bishops  the  attack  of  the  pn  -'  r,f  Susa.  This  Ib 
were  not  iiiatt«nUr»  (o  »  function  which   nn  abuM  which  th«  church  Tcrjr  juaUj 


pl«Med  them  b«tter  than  tlie  peaeeAd  oppose*.  A  'biihop  taatm  » better  ep- 

earej  of  episcopacy.   The  famous  Ab-  peavHBeo  in  his  proper  tMdvOp  m  his 

selom,  bishop  of  Roschild,  and  aAer-  diocese,  than  in  the  anny;  nn<i.  ni 

waxds  archbishop  of  Lunden,  was  the  preeenty  aoTweigns  are  in  no  want  oi 


prfDeipel  feneni  ef  king  Waldemar  L  genenle  end  eOeei^  irho  will  pctfom 

An'l  since  the  use  nf  regular  troop.-*  has  inoro  usoful  services  than  can  ho  cx- 

Buperseded  that  feudal  serrice,  there  pected  from  churchmen.   In  short,  lei 

bare  not  been  wanting  some  martial  every  person  beep  to  his  rocation.  All 

prelates  who  eagerly  courted  the  com-  I  dispirte  Jikk  the  elergy,  ie  tbeir  ex- 

mand  of  annie.i.    The  cardinal  De  la  emption  as  matter  of  right  and  in  caeca 

Valette,  and  Sourdis,  arohblshop  of  of  neoessity. — Bd.  1797. 

Bewdeau,  appeared  fa  anaa  under  the  *  A  blabop  of  Beanvabt  nnder  PblUp 


ministry  of  eardinal  Richdieu,  who  also  Augustus.  Ha  flMsbt  »l  Ibe  battle  ef 
eetod  bimaetf  in  a  oiUitavy  eapaeitjr  at  Bovvinea. 
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ROOK  HI.  When  the  soldier  is  not  in  the  field,  he  must  necessarily  be 
provided  with  quarters.  The  burthen,  in  such  case,  nutorully 
f&Us  on  bonflokeepen :  but  aa  tbat  is  attended  witb  many  in- 
conveniences, and  prores  yerj  distressing  to  tbe  citizens,  it 
becomes  a  good  prince,  or  a  wise  and  equitable  government, 
to  ease  them  of  it  as  far  as  possible.  In  this  particular,  the 
king  of  France  has  made  magnificent  and  ample  provision  in 
many  town^:,  by  the  erection  of  barracks  for  tbe  accommodation 
of  the  garrison. 

1 12.  nos-  Tlic  asylums  prepared  for  indigent  soldiers  and  officers 
pttdsfor  y^ho  arc  grown  gray  in  the  service,  and  whom  toil  or  the 
toTtilidi.  enemy's  sword  has  rendered  incapable  of  providing  for  their 
own  subsistence,  may  be  considered  as  part  of  tbe  mifitary  pay. 
In  France  and  England,  magnificent  establisbments  bave  been 
made  in  favonr  of  mvalids,  which,  while  they  discharge  a  debt 
of  a  sacred  nature,  do  honour  to  the  sovereign  and  the  nation. 
The  care  of  those  unfortunate  victims  of  war  is  the  indis- 

fensable  duty  of  every  state,  in  proportion  to  its  ability, 
t  is  repugnant,  not  only  to  lium.mity,  l)Ut  tu  llie  strictest 
justice,  that  generous  citizens,  heroes  Avho  have  .-lied  their 
blood  for  the  safety  of  their  country,  should  bo  left  to  perish 
with  want,  or  unworthily  forced  to  beg  their  bread.  The 
honourable  maintenance  of  such  jK  rsons  might  very  properly 
be  imposed  upon  rich  convents  and  large  ecclesiastical  benefices. 
Nothmg  can  be  more  just  than  that  those  citizens  who  avoid 
[  297  ]  all  the  dangers  of  war,  should  bestow  part  of  their  riches  for 

tbe  relief  of  their  valiant  defenders. 
I  u.  M.T-     ^fer'^enary  fsnldicrs  are  foreigners  voluntarily  engaging  to 
cenuj  «ol-  serve  :  !iO  state  for  money,  or  a  stipulated  pay.    As  they  owe 
**  no  sei  vice  to  a  sovereign  whose  subjects  tney  are  not,  the 

advanta^zes  he  offers  them  are  their  sole  motive.  ll\  tii- 
listing,  they  incur  the  obligation  to  serve  him ;  and  the  prince, 
on  his  part,  promises  them  certain  conditions^  which  are  settled 
in  the  articles  of  enlistment.  Those  articles,  being  the  rule 
and  measure  of  the  respective  obligations  and  rights  of 
the  contracting  parties,  are  to  be  religiously  observed. 
The  complaints  of  some  French  historians  against  the 
Swifts  troops,  who  on  several  occasions  formerly  refused 
to  march  against  the  enemy,  and  even  with<lrcw  from  the 
service,  because  they  were  not  paid, — those  complaints,  I 
say,  are  equally  ridiculous  and  unjust.  Why  should  the 
ui  ucles  of  enlistment  be  more  strongly  binding  on  one  of  the 
parties  than  on  the  other?  Whenever  the  prince  fails  to 
perform  what  he  has  promised,  the  foreign  soldiers  are  dis- 
charged from  any  further  duty  to  him.  I  own  it  would  be 
ungenerous  to  forsake  a  prince  who,  without  any  fault  on  his 
own  part,  is  by  accident  alone  rendered  for  a  while  unable 
to  make  prood  his  payment?.  There  may  even  be  occasions 
when  such  an  inflexibility  on  the  part  of  the  soldier  would  be, 
if  not  contrary  to  strict  justice,  at  least  very  repugnant  to 
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equity.  But  tliis  was  nevor  t]i'>  case  with  the  Switzers:  they  book  ul 
nvwY  were  kiiown  to  quit  ilie  service  on  the  first  failure  of  "* 
payment ;  and  when  they  j)erceive(l  the  good  intentions  of  a 
sovereign  labouring  under  a  real  inability  to  satisfy  them, 
their  patience  and  zeal  always  snpportod  them  under  such 
difficulties.  Henry  the  Fourth  owed  them  immense  sums: 
jet  thej  did  not,  in  his  greatest  necessities,  abandon  him ; 
and  that  hero  found  the  nation  equally  generous  as  braye. 
I  here  speak  of  the  Switsers,  because,  in  fact,  those  abore 
alluded  to  were  often  mere  mercenaries.  But  a  distinction 
is  to  be  made  between  troops  of  this  kind  and  those  Switzers 
who  at  jn-esent  serve  diflferent  powers,  a]i<l  witli  the  penni?«ion 
of  their  sovereign,  and  in  virtue  of  alliances  subsisting  between 
those  powers  and  the  Helvetic  body,  or  boaie  particular  can- 
ton. The  latter  are  real  auxiliurics,  though  paid  by  the  sove- 
reiffns  whom  they  serve. 

Much  has  been  said  on  the  question — ^Whether  the  pro- 
fession of  a  mercenary  soldier  be  lawful  or  not  ?  Whether 
individuals  may,  for  money  or  any  ni]  <  r  reward,  engage  to 
serve  a  foreign  prince  in  his  wars  ?  This  question  does  not 
to  me  appear  very  difficult  to  be  solved.  Those  who  enter 
into  such  engagements  without  the  express  or  tacit  consent 
of  their  sovert  i^n,  ofl'eud  against  their  duty  as  citizens.  But 
if  their  sovereign  leaves  them  at  liberty  to  follow  their  in- 
clination for  a  military  life,  tliey  are  perfectly  free  in  that 
respect.  Now,  every  free  man  may  join  whatever  society  he 
pleases,  according  as  he  finds  it  most  to  his  advantage.  lie  [  298  ] 
may  make  its  cause  his  own,  and  espouse  its  quarrels.  He 
becomes  in  some  measure,  at  least  for  a  tune,  a  member  of 
the  state  in  whose  service  he  engages :  and  as  an  officer  is 
commonly  at  liberty  to  quit  the  service  when  he  thinks 
proper,  and  the  private  soldier  at  the  expiration  of  his  en- 
gagement,— if  that  state  embark  in  a  war  which  is  evidently 
unjust,  the  furtigiicr  may  quit  its  service.  And  the  mer- 
cenary soMitT,  having  now  learned  the  art  of  war,  has 
rendered  himself  more  capable  of  serving  his  country,  if  ever 
she  require  his  assistance.  This  last  consideration  will  fur 
nisb  us  with  an  answer  to  a  question  proposed  on  this  head — 
Whether  the  sovereign  can  with  propriety  permit  his  subjects 
to  serve  foreign  powers  indiscriminately  for  money  ?  He  can 
for  this  simple  reason — that  his  subjects  will  thus  learn  an 
art,  of  which  a  thorough  knowledge  is  both  useful  and  neccs  • 
sary.  The  tranquillity,  the  profound  peace  which  Switzerland 
has  so  long  enjoyed  in  tlie  midst  of  all  the  commotions  and 
wars  which  have  agitated  Europe, — that  long  repose  would 
soon  become  fatal  to  her,  did  not  her  citizens,  })y  ser\i!]g 
foreign  princes,  qualify  themselves  for  the  operations  of  war, 
Vid  keep  alive  their  martial  spirit. 

Mercenary  soldiers  enlist  voluntarily.  The  sovereign  has  §  u.  Wha* 
no  right  to  compel  foreigners :  he  must  not  even  employ  strata-  «o  u  «^ 
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■ooK  m.  gem  or  artlfico,  in  order  to  induce  them  to  engage  in  a  eon- 
tract,  wlncii  like  all  others,  should  be  founded  on  candour  and 
,  ,  .  ,  Hr,    ^^^^  faith. 

liieix  euiiflt<    ^  ^  vying  soldiere  belongs  aoleljr  to  tbo  natum 

nent  or  the  lOTereign  (§  7),  no  person  moat  attempt  to  enlist  soldien, 
}  15.  En.  in  a  foreign  country,  inthoat  the  permission  of  the  soToreign; 

nstini;  in  ^y^Q  ^|]^       ponnissioD,  none  but  volunteers  are  to  be 

wiuiSm.  unlisted ;  for  the  service  of  their  country  is  out  of  the  question 
here ;  and  no  soToreign  his  a  right  to  give  or  sell  his  subjects 

to  another. 

The  man  who  undertakes  to  enlist  so  ldiers  in  a  foreign 
country,  without  the  sovereign's  permi:*siuu, — and,  in  gene- 
ral^ whoever  entices  awaj  the  subjects  of  another  state, 
▼iolates  one  of  the  most  sacred  rishte  of  tbe  prinoe  and  the 
Dfttion.  This  crime  is  distingniimed  hy  the  name  of  Ud- 
n^>ping,  or  man-stealing,  and  is  punished  with  the  itmoet 
sereritj  in  every  well-regulated  state.  Foreign  recmitera 
are  hanged  without  mercy,  and  with  great  justice.  It  is  not 
presumed  that  their  sovereign  has  ordored  them  to  commit  a 
crime ;  and,  supposing  even  that  they  had  received  such  an 
order,  they  ought  not  to  have  obeyed  it, — thtii-  suvereign 
having  no  right  to  command  what  ia  contrary  to  the  law  of 
nature.  It  is  not,  I  say,  presumed  that  these  recruiters  act 
by  order  of  their  soToreign ;  and  with  respect  to  snoh  of  them 
as  haye  practised  sedncticm  only,  it  is  generally  thought  suffi- 
cient to  punish  them  when  they  can  l  e  leteoted  and  caught : 
if  they  have  nsed  violence,  and  made  their  escape,  it  is  usual 
to  demand  a  surrender  of  the  delinquents,  and  to  claim  the 
persons  they  have  carried  off.  But  if  it  appears  that  they 
£  299  ]  acted  by  order,  such  a  proceeding  in  a  foreign  sovereign 
is  justly  considered  as  an  injury,  and  as  a  sufficient  cause 
for  declaring  war  again&t  liim,  uiilcbb  he  makes  suitable 
reparatbn. 

f  IS.  om-    All  soldiers,  natives  or  foreigners,  are  to  take  an  oath  to 

gation  of  serve  faithfully,  and  not  desert  the  service.  This  is  no  more 
than  what  they  are  already  obliged  to,  the  former  as  subjects, 
the  latter  by  their  engagement;  but  their  fidelity  is  of  so 

great  importance  to  the  state,  that  too  many  precautions  cannot 
he  tfikcn  for  rendering  it  secure.  Deserters  merit  severe  and 
exemplary  punishment ;  and  the  sovereign  may,  if  he  thinks 
it  necessary,  annex  the  penalty  of  death  to  desertion.  The 
emissaries  who  solicit  them  to  desert  are  far  more  guilty 
than  the  recruiters  mentioned  in  the  preceding  section. 
1 17.  BfUi-  Good  order  and  subordination,  so  useful  in  all  places,  are 
utfUm,  nowhere  so  necessary  as  in  the  army.  The  sovereign 
should  exactly  specify  and  determine  the  functions,  duties, 
and  rights  of  military  men,— of  soldiers,  officers,  commanders 
of  corps,  and  generals.  lie  should  regulate  and  fix  the  au- 
thority of  commanders  in  all  the  gradations  of  rank, — the 

punishments  to  be  iniiicted  on  offenders, — the  form  of  triak, 
400 
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kr.    The  Laws  and  ordiiutneca  relative  to  theae  several  par-  book  m. 
ticuiarb  form  the  military  code.  caAi».  il  ^ 

Those  regulations,  whose  particnlar  tendency  is  to  main- 
tain order  among  the  troops,  and  to  enable  them  to  perform 
their  military  service  with  advantage  to  the  state,  constitute  1 18.  MiU. 
what  is  called  military  discipline.  This  is  of  the  highest  ^ 
importance.  The  Switsers  were  the  first  ftmong  the  modem 
nations  that  revived  it  in  its  andent  vigour,  n  was  a  good 
discipline,  added  to  the  Yalour  of  a  free  people,  that  prodnced, 
e?en  in  the  infancy  of  their  republic,  those  brilliant  achieye- 
ments  which  astonished  all  Europe.  Machiavel  says  that  the 
Switzers  are  the  masters  of  all  £arope  in  the  art  of  war.* 
In  onr  times,  the  Prnssians  have  shown  what  may  be  expected 
from  good  discipline  and  assiduous  exercise:  soldiers,  collected 
from  all  quarters,  have,  hj  the  force  of  hnhit,  and  the  in- 
fluence of  r  inmaii  I,  performed  all  that  Could  be  expected 
from  the  most  z(  ilims  and  loyal  subjects. 

Every  military  officer,  from  the  ensign  to  the  general,  en- 
joys the  rights  and  authority  assigned  him  by  the  sovereign  ; 
and  the  will  of  the  soverei^,  in  this  respect,  is  known  by  his  i  19-  Subor- 
express  declarations,  eontatned  either  in  the  commissiona  he 
ooniers  or  in  the  military  eode,^H>r  is,  by  fair  dednction,  in-^  ' 
ferred  from  the  nature  of  the  functbns  assigned  to  each 
offioer ;  for  every  man  who  is  intrusted  with  an  employment  is 
presumed  to  l>e  invested  with  all  the  powers  necessary  to 
enable  him  to  fill  his  station  with  propriety,  and  snccessnilly 
discharge  the  several  functions  of  his  office. 

Thus,  the  commission  of  a  commander  in  chief,  when  it  is 
simple  and  unlimited,  gives  him  an  absolute  power  over  the 
army — ^a  rit^ht  to  march  it  whither  he  thinks  proper,  to  un- 
dertake sucn  operations  as  he  finds  conducive  to  the  service 
of  the  state,  &c.  It  is  true,  indeed,  that  the  po^v^r9  of  a 
general  are  often  limited ;  but  the  example  of  Marshiil  Turenne 
8ufficieutly  shows,  that,  when  the  sovereign  is  certain  of  having  [  800  ] 
made  a  good  choice,  the  best  thing  he  can  do  in  this  respect 
is  to  give  the  genenl  an  unlimited  power.  Had  the  opm- 
tions  of  the  Dnke  of  Marlboronsh  depended  on  the  directions 
of  the  calnnet,  there  is  little  probability  that  all  Ids  campaigns 
wonld  have  been  crowned  with  such  distinguished  success. 

When  a  governor  k  besieged  in  the  place  where  he  com- 
mands, and  all  commnnioation  with  his  sovereign  is  cut  off, 
that  very  circumstance  confers  on  him  the  whole  authority 
of  the  state,  so  far  as  respects  the  defence  of  the  town  and 
the  safety  of  the  garrison. 

These  particulars  merit  the  utmost  attention,  as  they  fur- 
nish a  principle  for  determining  what  the  several  commanders, 
who  arc  the  subordinate  or  inferior  powers  in  war,  may  exe- 
cute with  auihcient  authority.    Exclusive  of  the  consequences 

•  INm.  om  Ufj, 

a  sis  m 


Digitized  by  Google 


miflcs  b> 
th#  io 


800  OF  THB  INBT&UMENIS  Of  WAB,  BTC. 

BOOK  HI.  which  may  be  deduced  from  the  very  nature  of  their  emj^loy- 
■  meut8,  we  arc  likewise  to  consider  the  geucral  practice  and 

established  usage  in  this  respect.    If  it  be  a  known  fact,  that, 
m  tlie  service  of  a  particular  nation^  officers  of  a  certain  rank 
have  been  unifbrmlj  invested  with  such  or  such  powers,  it 
may  reasonably  be  presumed  that  the  person  we  are  engaged 
with  is  famished  with  the  same  powers. 
I  20.  How     Every  promise  made  by  any  of  the  subordinate  powers,  by 
their  pro-    any  commauder  within  his  department,  in  conformity  to  the 
terms  of  his  commission  and  to  the  authority  which  he  nata* 
rnllv  derives  from  his  office  and  the  functions  intrusted  to  his 
•arc, — every  such  promise,  T  gay,  is,  for  the  reasons  above 
alleged,  made  in  the  name  and  by  the  authority  of  the  sove- 
reign, and  equally  obligatory  on  him  as  if  he  liad  himself  per- 
sonally made  it.    Thus,  a  governor  capitulates  f*)r  the  town 
which  he  comniuuds,  and  fur  the  garrison;  and  what  Lc  L;ii 
promised,  the  sovereign  cannot  invalidate.    In  the  last  war, 
the  general  who  commanded  the  French  at  Lints,  engaged  to 
march  hack  his  troops  on  this  side  the  Bhme.   Governors  of 
towns  have  often  promised  that,  for  a  limited  time,  their  ax- 
risons  shouUl  not  carry  arms  against  the  enemy  with  wEon 
they  capitulated :  and  these  capitulations  have  always  been 
faithfully  observed.  ^ 
I  21.  In       But,  if  a  subordinate  power  allows  himself  a  greater  lati- 
what  case*  tude,  and  exceeds  the  anthority  annexed  to  his  office,  his 
i^«M  bind  P'f*^™^®  becomes  no  more  than  a  private  engagement,  or  whal 
only  thorn-  IS  Called  spomio,  of  which  we  have  alread}^  treated.  ("Book 
eelvea.       II.  Chap.  XIV.)    Thiii  was  the  case  with  tlie  Roman  consuls 
at  the  Furcje  Caudinae.    They  miglit,  indeed,  agree  to  deliver 
hostages,  and  that  their  army  should  pass  under  the  joke, 
&c.,  but  they  were  not  authorized  to  conclude  a  peace,  as 
ther  took  care  to  signify  to  the  Samnites. 
1 22.  Th«ir    u  a  subordinate  power  assumes  an  authority  which  he  does 
•Momptton  not  possess,  and  thus  deceives  the  party  treating  with  lum, 
J'^J"*    though  an  enemy, — he  is  naturally  responsible  for  the  damage 
^^y^U,^  caused  by  his  deception,  and  bound  to  make  reparation.  I 
do  notpo»-  say    though  an  enemy for  the  faith  of  treaties  is  to  be  ob- 
MM.        served  between  enemies,  as  all  men  of  principle  a;2;ree,  and  m 
we  shall  prove  in  the  sequel.    The  sovereign  of  that  iVaadnj- 
[_  301  ]  lent  officer  ouglit  to  punish  him,  and  oblige  him  to  repair  his 
fanlt :  it  is  a  duty  which  the  prince  owes  to  justice,  and  to 
his  own  character. 
{23.  How     Promises  made  by  a  subordinate  power  are  obligatory  on 
they  bind    those  wlio  are  subject  to  his  control,  and  bind  iheia  in  every 
lhairiii-     particular  in  which  he  is  authorized  and  accustomed  to  conn 
mand  their  obedience:  for,  with  respect  to  such  particulai% 
be  is  Tested  with  the  soToreign  authority,  whieh  his  infeiion 
are  bound  to  respect  in  his  person.   Thus,  in  a  capitalatioB, 
the  governor  of  a  town  stipiuates  and  promises  for  his  gpm* 
son,  and  even  for  the  magistrates  and  dtisens. 
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CHAP.  m. 

BOOK  IIL. 

OS  Ifi£  JUSI  CAUSES  OF  WAB.(141) 

'WHOEVER  entertuDB  a  true  idea  of  war, — whoever  con-  $  S4.  Var 
Biders  its  terrible  effects,  its  destructive  and  imhappj  conse-  °«Ter  ^  bo 
quences,  will  readily  agree  that  it  should  never  be  undertaken 
"without  the  most  cogent  reasons.  ITumanity  revolts  against  ^^"^g^i 
a  sovereign,  Avho,  withont  nccefisity  or  withont  very  powerful  wMwit. 
reasons,  lavishes  the  l»lood  of  hi?  most  faithful  suhjectf,  nnd 
i'Xpo.se9  his  people  to  the  calamities  of  war,  when  he  ha.s  it  in 
Lis  power  to  maintain  them  in  the  enjoyment  of  an  honour- 
able and  salutary  peace.  And  if  to  this  imprudence,  this 
'Want  of  love  for  his  people,  he  moreover  adds  injustice  to- 
wards those  he  attacks,— of  how  great  a  crime,  or  rather,  of 
what  a  friglitful  series  of  crimes,  aoes  he  not  become  guilty! 
Responsible  for  all  the  misfortunes  which  he  draws  down  on 
his  own  subjects,  he  is  moreover  loaded  with  the  guilt  of  all 
those  which  he  inflicts  on  an  innocent  nation.  The  phnghter 
of  men,  the  pillnge  of  cities,  the  devastation  of  provinces, — 
such  is  the  black  catalogue  of  his  enormities.  11©  respon- 
sible to  God,  and  accountable  to  human  nature,  for  every 
individual  that  is  killed,  for  every  hut  that  is  burned  down. 
The  violences,  the  crimes,  the  disorders  of  every  kind,  atten- 
dant on  the  tumult  and  licentiousness  of  war,  pollute  his 
conscience,  and  are  set  down  to  his  account,  as  he  is  the  origi- 
nal author  of  them  all.  Unquestionable  truths!  alarming 
ideas !  which  ought  to  affect  the  rulers  of  nations,  and,  in  aU 
their  military  enterprises,  inspire  them  with  a  degree  of  cir- 
cumspection proportionate  to  the  importance  of  the  subject! 

Were  men  always  reasonable,  they  would  terminate  their  ?  25.  Jofla. 
contests  by  the  arms  of  reason  only:  natural  justice  and '•■^ 
equity  would  be  their  rule,  or  their  judire.    Force  is  a'^°^'*°-i„ 
wretched  and  melancholy  expedient  against  those  who  spurn  making 
at  justice,  and  refuse  to  listen  to  the  remonstrances  of  reason :  ^^^'^r. 
but,  in  short,  it  becomes  necessary  to  adopt  that  mode,  when  [  802  ] 
every  other  proves  ineffectual.    It  is  only  in  extremities  that 
a  just  and  wise  nation,  or  a  good  prince,  has  recourse  to  it,  as 
we  have  shown  in  the  eoncludlnir  chapter  of  the  second  book. 
The  reasons  which  may  determine  him  to  take  such  a  step  aro 
of  two  classes.    Those  of  the  one  class  sliow  that  he  lias  a 
right  to  make  war, — that  he  has  just  grounds  for  undertaking 
it : — these  are  culled  justificatort/  reasons.    The  others,  found- 
ed on  fitness  and  ntUity,  determine  whether  it  be  expedient 
for  the  sovereign  to  undertake  a  war, — ^these  are  called  nuh 

fMWS. 
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« )oK.  nr.      The  right  of  employing  force,  or  making  war,  belongs  to 
H^Ai'.  III.  y^q^^Qi^^       ftirtlier  than  ia  necessary  for  their  own  defence, 
^26.  Wlifttand  for  the  luaiutenance  of  tlielr  ri<^hts  (§ -J).    Now,  if  any 
lit  IB  gmt-         attacks  a  nation,  or  viohites  h^r  perfect  rights,  he  does 
^■D^fiir  injury.    Then,  and  not  till  tiien,  that  nation  has  a 

right  to  repol  the  aggrei>6or,  and  reduce  him  to  reason. 
Further,  she  has  a  right  to  preyent  the  intended  injury,  when 
she  sees  herself  threatened  with  it  (Book  11.  §  50).  Let  us 
then  say  in  general,  that  the  foundiation,  or  cause  of  every 
just  war  is  ii^urj,  either  ahready  done  or  threatened.  The 
justificatory  reasons  for  war  show  tliat  an  injury  has  heen  re- 
ceived, or  80  fur  threatened  as  to  authorize  a  prevention  of  it 
by  arms.  It  is  evident,  however,  that  here  the  question  re- 
gards tlic  principal  in  the  war,  and  not  those  who  join  in  it 
as  auxiliaries.  When,  therefore,  we  would  judge  whether  a 
war  be  just,  we  must  consider  whether  he  who  undertakes  it 
has  in  net  receiTed  an  injury,  or  whether  hie  be  really  threat- 
ened with  one.  And,  in  order  to  determine  what  is  to  be  oon- 
sidered  as  an  iiyury,  we  must  be  acqnainted  with  a  nation's 
rjarAts^  properly  bo  called, — that  ia  to  say,  her  perfect  rights. 
These  are  of  various  kinds,  and  very  numerous,  but  nuij  all 
ho  referred  to  the  froripral  heads  of  which  we  have  already 
treated,  and  shall  tin  t In  r  trciit  in  the  course  of  this  work. 
Whatever  strikes  at  these  righUi  is  an  injury,  and  a  just  cause 
of  war. 

}  27.  Wbai  The  immediate  consecj^uence  of  the  premises  is,  that  if  a  na- 
wariioB-  tion  takes  up  arms  when  she  has  reoeiTed  no  injury,  nor  is 
^       threatened  with  any,  she  nndertakes  an  nninst  war.  Those 

alone,  to  whom  an  injury  is  done  or  intended,  have  a  right  to 

make  war. 

}  28.  Tho  From  the  same  principle  we  shall  likewise  deduce  the  just 
•Ifjootof  and  lawful  object  of  every  war,  which  is,  to  avevife  or  jrre^ 
vt'nt  iy}jurif.  To  avenge  signifies  here  to  prosecute  the  repa- 
ration of  an  injury,  if  it  be  of  a  nature  to  be  repaired, — or,  if 
the  evil  be  irrcparahle,  to  obtain  a  just  satisfaction, — and  alt*o 
to  punish  the  ofTcuder,  if  reijuisite,  with  a  view  of  providing 
for  our  fetnre  safety.  The  neht  to  seenrity  authorises  ns  to 
do  all  this  (Book  II.  §§  49-^2).  We  may  therefore  distinct- 
ly point  out,  as  objects  of  a  lawful  war,  tlie  three  follow- 
ing:— ^1.  To  reooTerwhat  belongs,  or  is  due  tons*  2.  To 
proride  for  our  future  safety  by  punishing  the  aggressor  or 
offoTider.  8.  To  defend  ourselves,  or  to  protect  ourselves  from 
£  803  ]  injury,  by  repcllinrr  unjust  violence.  The  two  first  are  the 
objects  of  an  offensive,  the  third  of  a  defensive  war.  Caiuil- 
lus,  when  on  the  point  of  attacking  the  Gauls,  concisely  set 
forth  to  Ilia  soldiers  all  the  subjects  on  which  war  can  be 
grounded  or  justified— omnia,  qwB  d^enH  repetique,  el 
uMef /at  stt* 
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As  the  nation,  or  her  ruler,  ought,  in  every  uridertaking,  boojc  lu. 
not  onlj  to  respect  justice,  but  also  to  keep  in  view  the  ad--£5*IlJ!!L 
vantage  of  the  state,  it  is  necessary  that  proper  and  com- §29.  Both 
mendablo  motives  should  concur  with  the  justificatory  reasons, 
to  induce  ft  detemuDfttion  to  emWk  in  a  wnr.   These  rea-  ^^^^ Jo. 
sons  show  that  the  sorereign  has  a  right  to  take  up  amSyttvMMqni. 
that  he  has  just  eanse  to  do  so.   The  proper  motives  show,  «it«  in  ud. 
that  in  the  present  case  it  is  advisable  and  expedient  to  make  ^^^^^^s  * 
QSe  of  his  right.    These  latter  relate  to  prudence,  as  the^^' 
justificatory  reasons  come  under  the  head  of  justice. 

T  cull  proper  and  ecmmtendahle  motives  those  derived  from  g  so.  Pr«p«t 
the  good  of  the  state,  from  tlie  nafrty  and  common  advantage  "^o"*** 
of  the  citizens.    They  are  iiiacparable  from  the  justificatory 
reasons, — a  breach  of  justice  bciiig  never  truly  advantageous. 

Thonxh  an  imjiBt  war  may  for  a  time  earieli  a  etate^  and  ez* 
tend  her  frontierSi  it  renders  her  odiovs  to  other  nations^  and 

exposes  her  to  the  danger  of  being  crushed  bj  them*  Besides^ 
do  opulence  and  extent  of  dominion  always  constitute  the 
happmess  of  states?    Amidst  the  multitude  of  examples 

which  might  here  be  quoted,  let  us  confine  our  view  to  that 
of  the  Romans.  The  Koman  repuhlic  ruined  herself  by  her 
triumphs,  Ijy  the  excess  of  her  conquests  and  power.  Kome, 
when  wistresd  of  the  world,  but  enslaved  by  tyrants  and  op- 
pressed by  a  military  government,  had  reason  to  deplore 
the  success  of  her  arms,  and  to  look  back  with  regret  on 
those  ba]ipy  times  when  her  power  did  not  extend  beyond  the 
bounds  of  Italy,  or  even  when  her  dominion  was  almost  con- 
fined within  the  oircnit  of  her  walls. 

Vicious  motives  are  those  which  have  not  for  theur  object  Vicioui 
the  good  of  the  state,  and  which,  instead  of  being  drawn  from  »no<Ave«. 
that  pure  source,  are  suggested  by  the  violence  of  the  passions. 
Such  are  the  arrogant  desire  of  command,  the  ostentation  of 
power,  the  thirst  of  riches,  the  avidity  of  ooui^uest,  hatred, 
and  revenge. 

The  whole  ri^ht  of  the  nation,  sad  oonsequenily  of  the  ^  sl  Ww 
sovereign,  is  derired  from  the  welfare  of  the  state ;  and  by  nndwiakw 

this  rule  it  is  to  be  measured.  The  obligation  to  promote  and 
maintain  the  true  ^vclfare  of  the  society  or  state  gives  the^Ji|^*]^ 
nation  a  right  to  take  up  arms  against  him  who  threatens  or  vioicMg  n*- 
attacks  that  valuable  ein'ovment.    But  if  a  nation,  on  an  iu-tive«. 
jury  done  to  her,  is  induced  to  take  up  arms,  not  by  the  ne-  [  304  j 
cessitv  of  procui'ing  a  just  reparation,  but  by  a  vicicus  motive, 
she  anuses  her  right.  The  v  iciousncss  of  the  moiuc  lanu^ihes 
the  lustre  of  her  arois,  which  might  otherwise  have  shone  in 
the  cause  of  justice: — ^the  war  is  not  undertaken  for  the  law- 
ful cause  which  the  nation  had  to  engage  in  it :  that  cause  is 
now  no  more  than  a  pretext.  As  to  the  sovereign  in  particu- 
lar, the  ruler  of  the  nation — what  right  has  he  to  expose  the 
safety  of  the  state,  with  the  lives  and  fortunes  of  the  citizens, 
to  gratify  his  passions  t    It  is  only  for  the  good  of  the  nation 

405 


4^04  OF  THE  JU8T  CA(I6£S  OF  WAB. 

looK  in.  that  the  flupreme  power  is  intrnsted  to  him ;  and  it  is  with 
that  view  that  he  oojght  to  exert  it:  that  is  the  ohjeet  pre- 
sorihed  to  liim  even  in  his  least  import  a  Tit  measures :  and  shall 
henndertake  the  most  important  and  the  most  dangerous, 
from  motives  foreJfni  or  contrary  to  tliat  groat  end  i  Yet 
nothing  is  more  common  than  such  a  destructive  inversion  of 
views;  and  it  is  remarkable,  that,  on  this  account,  the  judicious 
Poly  bins  gives  the  name  of  cduxrs*  to  the  motives  on  wliich 
war  iJi  undertaken, — and  of  yrettxU^  to  tlie  juatificatorj  rea- 
sons alleged  in  defence  of  it  Thus  he  informs  us  that  the 
eanse  of  the  war  which  Greece  undertook  against  the  Persians 
was  the  ezperience  she  had  had  of  their  weakness,  and  that 
the  pretext  alleged  by  Philip,  or  by  Alexander  after  him,  was 
the  desire  of  avenging  the  injuries  ^vl  xh  the  Greeks  had  SO 
often  suffered,  and  of  providing  for  their  future  safety. 
\  VI.  Pre-  Let  US,  however,  entertain  a  hotter  opinion  of  nations  and 
»«**«^  their  rulers.  There  are  just  causes  of  war,  real  justificatory 
reasons:  and  why  should  there  not  bo  sovereigns  who  sincerely 
consider  them  as  their  warrant,  when  they  have  besides  rea- 
aonahle  motives  for  taking  up  arms?  We  shall  therefcHre  give 
the  name  oipretexU  to  those  reasons  alleged  as  justificatorj, 
hnt  which  are  so  only  in  appearanco,  or  which  are  even  aheo> 
lutely  destitute  of  all  foundation.  The  name  of  pretexts  may 
likewise  be  ap{)liod  to  reasons  which  are,  in  themselves,  true 
and  woll-foun<led,  but,  not  lu-ing  of  sufficiout  importance  for 
nndertakinir  a  war,  are  made  use  of  only  to  cover  ambitious 
views,  or  some  other  vicious  motive.  Such  was  the  complaint 
of  the  c/ar  Peter  I.  that  sufficient  honours  had  not  been  paid 
him  on  his  passage  through  Kiga.  Uis  other  reasons  for  de- 
claring war  against  Sweden  I  here  omit. 

Pretexts  are  at  least  a  homage  which  nnjnst  men  pay  to 
justice.  He  who  screens  himself  with  tlu  m  shows  that  he 
•till  retains  some  sense  of  phame.  He  does  not  openly 
trample  on  what  is  most  sacred  in  human  society :  he  tacitly 
acknowledges  that  a  flagrant  iigustice  merits  the  indignation 
of  all  maTikind. 

I  S3.  War      Whouvt  i  ,  \sjihout  jtifltificatory  reasons,  undertakes  a  war 
«iid«rtak»n  merely  from  motives  of  advantage,  acts  without  any  right, 
"f"*^^!^  and  his  war  is  unjust.    And  he,  who,  having  in  reality  just 
'^^^  grounds  for  taking  up  arms,  is  nevertheless  solely  actuated 
By  interested  views  in  resorting  to  hostilities,  cannot  indeed 
be  charged  with  injustice,  but  ho  betrays  a  vicious  disposition: 
his  conduct  is  reprehensible,  and  sullied  by  the  badness  of 
his  motives.    War  is  so  dreadful  a  scourge,  that  nothing  lef^ 
than  manifest  justice,  joined  to  a  kind  of  necessity,  can 
authorize  it,  render  it  commendable,  or  at  least  exempt  it  from 
reproach. 

S*'      Illations  that  are  always  ready  to  take  up  arms  on  any  pros- 
•  Amuu  ffiitor.  Ub.  UL  o«p»  S.  f  XSi^mvu. 
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pect  of  advantage,  arc  lawless  robbers:  but  those  who  set'iu  book  iii. 
to  delight  in  the  ravages  of  war,  wlio  spread  it  on  all  bides,  "** 
without  reasons  or  pretexts,  and  even  without  any  other  mo- 


tive  than  their  own  ferocity,  are  monsters,  unworthy  the  name  ^^.^^^^^^^ 
of  men.  They  should  be  considered  as  enemies  to  the  human  or  ap- 
race,  in  the  same  manner  as,  in  civil  society,  professed  assas-pwvnt  mo- 
sins  and  incendiariee  are  guilt j,  not  onhr  towards  the  parti- ^^^^ 
enlar  Tietims  of  theur  nemiou  deeds,  hut  also  towards  the 
state,  which  therefore  proclaims  them  public  enemies.  All 
nations  have  a  right  to  join  in  a  confederacy  for  the  purpose 
of  punishing  and  even  exterminating  those  savage  nations. 
Such  were  several  German  tribes  mentioned  by  Tacitus — 
such  those  barbarians  who  destroyed  the  Roman  empire :  nor 
was  it  till  lonjr  after  their  conversion  to  Christianity  that  this 
ferocity  wore  off.  Such  have  been  the  Turks  uiui  other  Tar- 
tars— Genghis-khan,  Timur  Bee  or  Ta!n<  :  lane,  who,  like  At- 
tila,  were  scourges  employed  by  the  wraih  of  Heaven,  and  who 
made  war  only  lor  the  pleasure  of  making  it.  Such  are,  in  po- 
lished ages  and  among  the  most  civilized  nations,  those  supposed 
heroes,  whose  supreme  delight  is  a  battle,  and  who  maJce  war 
from  inclination  purely,  and  not  from  lo?e  to  their  country. 

Defenaive  war  is  just  when  made  against  an  unjust  aggres-  §  35.  How 
sor.    This  requires  no  proof.    Self-defence  against  unjust  ^^'^'"^'j^*' 
violence  is  not  only  the  right,  but  the  duty  of  a  nation,  and"" "  " 
one  of  her  most  sacred  duties.   But  if  the  enemy  who  wages 
offensive  war  has  justice  on  his  side,  we  have  no  right  to 
make  forcible  opposition  ;  and  the  defensive  w;ir  then  be- 
comes unjust :  for  tliat  enemy  only  exerts  his  lawf  ul  riglit : — • 
he  took  arms  only  to  obtain  justice  which  was  refused  to  him  ; 
and  it  is  an  act  of  injustice  to  resist  any  one  in  the  exertion 
of  his  rieht. 

All  thai  remains  to  be  done  in  such  a  case  is,  to  offer  the?M.  How 
invader  a  just  satisfaction.    If  he  will  not  be  content  with  ^ 
this,  a  nation  gains  one  great  advantage — ^that  of  having 


turned  the  balance  of  justice  on  her  own  side ;  and  his  hos- 
tilities, now  becoming  unjust,  as  having  no  longer  any  founds- wwUoh 
tion,  may  very  justly  he  opposed* 

The  Samnites,  instigated  by  the  ambition  of  their  chiefs, 
had  ravaged  the  lands  of  the  allies  of  Rome.  When  they 
became  sensible  of  their  misconduct,  they  offered  full  repara- 
tion for  the  damage?,  with  every  reasonable  satisfaction:  but 
all  their  submissions  could  not  appease  the  Romans  ;  where- 
upon Caius  Pontius,  r^'eneral  of  the  Samnites,  said  to  his  men, 
**  Since  the  Romans  are  absolutely  determined  on  war,  neces- 
sity justifies  it  on  our  side ;  an  appeal  to  arms  becomes 
lawful  oa  the  part  of  those  wlio  are  deprived  of  every  other 
resource.*' — Jmtum  est  belluruj  t^uil/as  necessarium  ;  et  pia 
anm,  quibus  nulla  nm  nt  armU  reUnquitur  spa,* 

•  Urj,  lib.  IX.  Init 
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BOOK.  iH.      In  order  to  estimate  the  justice  of  an  offensive  war,  ttus 
'       "'•  nature  of  the  subject  for  which  a  nation  takes  up  arms  must 
^  S7.  How  }^  first  considered.   We  should  be  thoroughly  assured  of  <nr 
llL^il  "lit*  ^^S^^)  before  we  proceed  to  assert  it  in  so  oreMlfttl  a  mauier. 
i^t^ivi-       therefore,  the  questioii  relates  to  a  thing  which  is  evident- 


dMt  «MM.  ly  just,  as  the  recovery  of  our  property,  the  assertion  of  t 
r  806  ]  c^^^^       incontestable  right,  or  the  attainment  of  just  satis- 
fSftCtion  for  a  manifest  iigory,  and  if  we  cannot  obtain  jnstiM 

otherwise  than  by  force  of  arms,  offensive  war  becomes  law- 
ful. Two  things  are  therefore  necessary  to  render  it  jost: 
1,  some  right  which  is  to  be  asserted — that  is  to  say,  that  le 
he  authorized  to  demand  something  of  another  nation:  % 
that  we  be  unable  to  obtain  it  otherwise  tlian  by  force  tf 
arms.  Necessity  alone  warrants  the  use  of  force.  It  » 
dangerous  and  terrible  resource.  Nature,  the  common  pa- 
rent of  mankind,  allows  of  it  only  in  Ciwies  of  the  last  ex- 
tremity, and  when  all  other  means  faiL  It  is  doing  wrong  to 
a  nation,  to  make  use  of  violence  against  her,  before  we  mar 
whether  she  be  disposed  to  do  us  justice,  or  to  refuse  it 

Those  who,  without  trying  pacific  measures,  ran  to  anm 
on  every  trifling  occasion,  sufficiently  show  that  jostificatoi; 
reasons  are,  in  their  mouths,  mere  pretexts:  they  eag^7 
seise  the  opportunity  of  indulging  their  passions  and  grra^- 
ing  their  am])ition  under  some  colour  of  right. 
1 .3R.  In  a     III  *  doubtful  causc,  wbcrc  tlie  rights  are  uncertain,  ob- 
H  .n»-ifal     Bcurc  and  disputable,  all  that  can  be  rcasonnldy  required 
caoa©.        jg^  ^Jiat  tho  qnr>«tion  be  discussed  (Book  II.  §  3^1  V  and  that, 
if  it  be  im|  ) v-ii'le  fully  to  clear  it  up,  the  contest  be  termi- 
nated by  an  e<|iutable  compromise.    If,  therefore,  one  of  the 
parties  should  refuse  to  accede  to  such  conciliatory  measures, 
the  other  is  justifiable  in  taking  up  arms  to  compel  himtoti 
aoeommodation.   And  we  must  observe,  that  war  does  not 
decide  the  question :  victory  only  compels  the  vanquished  to 
subscribe  to  the  treaty  which  terminates  the  difference.  It  s 
an  error,  no  less  absurd  than  pernicious,  to  say  that  war  is  ffi 
decide  controversies  between  those  who  acknowledge  no  supe- 
rior judge— as  is  the  case  with  nations.   Victory  usosUy  d* 
vours  the  cause  of  strength  and  pru  bncc,  rather  than  tbat 
of  right  and  justice.    It  would  bo  a  l>ad  rule  of  decision;  bat 
it  13  an  effectual  mode  of  conipelling  liim  who  refuses  to  »^ 
cede  to  such  measures  as  are  consonant  to  ju^stice ;  and  it 
beconu's  just  in  tlic  hands  of  a  prince  who  uses  it  seasonaUj; 
and  for  a  lawful  cause. 
J3i».  W«r     ^V;ti  cannot  be  just  on  both  sides.    One  party  claims  » 
fl«n«iotfc«    right;  the  other  disputes  it:  the  one  complains  of  an  injury; 
2[******the  other  denies  having  done  it.   They  may  be  conaidew 
***       as  two  individuals  disputing  on  the  truth  of  a  propositioo; 
and  it  is  impossible  that  two  contrary  sentiments  snonld  be 
true  at  the  same  time. 
j  40.  Soma-    It  may  however  happen  that  both  the  contending  psrtici 
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are  candid  and  sincere  in  their  intentions ;  and,  in  a  doubtful  book  m. 
cause,  it  is  still  uncertain  which  side  is  in  the  right.  Where- 
fore,  since  nations  are  equal  and  independent  (Book  II.  §  3G, 
and  Ihrelim.  §§  18,  19),  and  cannot  claim  a  right  of  judgment  J^**** 
.orer  each  other^  it  follows,  that  In  every  oaae  Busceptible  of  r  gQ<^  i 
doabty  the  ams  of  the  two  parties  at  war  are  to  be  aocoimted 
equally  lawful,  at  least  as  to  external  effects,  and  until  the 
decision  of  the  cause.  But  neither  does  that  circumstance 
deprive  other  nations-  of  the  liberty  of  forming  their  own 
judgment  on  the  case,  in  order  to  determine  how  they  are  to 
act,  and  to  assist  that  party  who  shall  appear  to  have  right  on 
his  side ;  nor  does  that  effect  of  the  inciependence  of  nations 
operate  in  exculpation  of  the  author  of  an  unjust  war,  who 
certainly  incurs  a  high  degree  of  guilt.  But  if  lu  ru  ts  in 
consequence  of  invincible  ignorance  or  error,  the  injustice  of 
his  arms  is  not  imputable  to  him. 

When  offensive  war  has  for  its  object  the  punishment  of  a  {  iL  Wai 
nation,  it  ought,  like  every  other  war,  to  be  founded  on  right 
and  necessity.   1.  On  right :— an  injury  most  have  been  ac-  ^^J*  * 
toally  received.   Injury  alone  being  a  inst  cause  of  war 

26),  the  reparation  of  it  mav  he  Uwfully  prosecnted:  or 
if,  in  its  nature,  it  be  irreparable  (the  only  case  in  which  we 
are  allowed  to  pnnish),  we  are  anthorizcd  to  provide  for  our 
own  safety,  and  even  for  that  of  all  other  nations,  by  inflict- 
ing on  the  offender  a  punishment  capable  of  oorrectiD|  him, 
and  serving  as  an  example  to  others.  2.  A  war  of  this  kind 
must  have  neccF^sity  to  justify  it :  that  is  to  say,  that,  to  be 
lawful,  it  must  lie  the  only  remaining  mode  to  obtain  a  just 
patisfaction ;  which  implies  a  reasonable  security  for  the  time 
to  come.  If  that  complete  satisfaction  be  ofllrcd,  or  if  it 
may  Ito  obtained  without  a  war,  the  injury  is  done  away,  and 
the  right  to  security  no  longer  autlioi  izea  us  to  seek  ven- 
geance for  it. — (See  Book  II.  §§  49,  52.) 

The  nation  in  fault  is  bound  to  submit  to  a  punishment 
which  she  has  deserved,  and  to  suffer  it  by  way  of  atonement: 
bnt  she  is  not  obliged  to  give  herself  up  to  the  discretion  of 
an  incensed  enemy.  Therefore,  when  attacked  she  ought  to 
make  a  tender  of  satisfactioD,  and  ask  what  penalty  is  re- 
quired ;  and  if  no  explicit  answer  be  given,  or  the  adversary 
attempts  to  impose  a  disproportionate  penalty,  slie  then  ac- 
quires a  right  to  resist,  and  her  defence  becomes  lawful. 

On  the  whole,  however,  it  is  evident  that  the  offended  party 
alone  has  a  ri^ht  to  punish  independent  persons.  We  shall 
not  here  repeat  what  we  have  said  elsewhere  (Ih)ok  II.  §  7) 
of  the  dangerous  Tiiistakr,  or  (.  xtravagant  pretensions,  of  those 
who  assume  a  right  of  puni&liing  an  independent  nation  for 
faults  which  do  not  concern  them — who,  madly  setting  them- 
Bclvcs  up  as  defenders  of  the  cause  of  God,  take  upon  them 
to  punish  the  moral  depravity,  or  irreligion,  of  a  people  not 
committed  to  their  bupcriutcndency. 
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BOOK  m.  Here  a  very  celebrated  question,  and  of  the  highest  impor- 
CBAP.  in.  tance,  presents  itself.    It  ia  aisked,  whether  the  aggrandize- 


g  43.  Whe-  mcnt  of  a  neighbouring  power,  by  whom  a  nation  fears  she 
tb«riht  B^.  may  one  day  be  onuhed,  be  a  sufficient  reason  for  making 
ment  of »  against  bim — ^whether  abe  be  justifiable  In  taking  up 
^^I^^Q^  anna  to  oppose  lua  ag^randiiement)  or  to  weaken  bim,  with 
ingpoww  tbe  sole  view  of  secnnng  herself  from  those  dangers  which 
can  antho-  the  Weaker  states  have  almost  always  reason  to  apprehend 
me  a  WW    from  an  orercnrown  power.    To  the  maiority  of  politicians 

tnis  qiiostiou  IS  no  prohipm  :  it  i«  more  (iimcult  oi  soJution  to 
[  308  3  those  who  witih  to  see  justice  and  prudence  ever  inseparably 

united. 

On  the  one  hand,  a  state  that  increases  her  power  by  aU 
the  arts  of  good  goTemment,  does  no  more  than  what  is  com- 
mendable—«ie  folfils  her  duties  towards  herself  withont 

violating  those  which  she  owes  to  other  nations.  The  sove- 
reign, who,  by  inheritanoe,  by  free  election,  or  by  any  other 
jost  and  honourable  means,  enlarges  his  dominions  by  the  ad- 
dition of  new  provinces  or  entire  kingdoms,  only  makes  use 
of  his  right,  without  injuring  any  person.  How  then  should 
it  be  lawful  to  attack  a  state  which,  for  its  aggrandizement, 
makes  use  only  of  lawful  means  ?  We  must  either  have  actu- 
ally suffered  an  injury  or  be  visibly  threatened  with  one, 
before  we  are  anthonaed  to  take  up  arms,  or  haTe  just 
grounds  for  making  war  (§§  26,  27).  On  the  other  hand,  it  ia 
but  too  well  known,  from  sad  and  uniform  experience,  that 
predominating  powers  seldom  fail  to  molest  their  neighboun, 
to  oppress  them,  and  even  totally  subjugate  them,  whenever 
an  opportunity  occurs,  and  thev  cdn  do  it  with  impunity. 
Europe  was  on  the  point  of  fillitiLT  into  servitude  for  want  of 
a  timely  opposition  to  the  growing  fortune  of  Cliarles  V.  Is 
the  danger  to  be  waited  for  ?  la  the  storm,  which  might  be 
dispersed  at  its  rising,  to  be  permitted  to  increase  ?  Are  we 
to  allow  of  the  aggrandisement  of  a  neighbour,  and  Quietly 
wait  till  he  makes  his  preparations  to  enslaye  us  ?  Will  it 
be  a  time  to  defend  oorselves  when  we  are  deprived  of  the 
means  ?  Prudence  is  a  duty  incumbent  on  all  men,  and  most 
pointedly  so  on  the  heads  of  nations,  as  being  commissioned 
to  w.itcli  over  the  safety  of  a  whole  people.  Let  us  endea- 
vour to  solve  tliis  momentous  (piestion,  agreeably  to  the  sacred 
principles  of  the  law  of  nature  aud  of  uatious.  We  shall  find 
that  they  do  not  lead  to  weak  scruples,  and  that  it  is  an  inva- 
riable truth  that  justice  is  inseparable  from  sound  policy, 
^  43.  AiMM,  And  first,  let  us  observe,  that  prudence,  which  ia^  no  doubt, 
and  of  itaeif,  ^  virtue  highly  necessary  in  sovereigns,  can  never  recommend 
'  iveTn  lit  ^^'^  unlawful  means  for  tbe  attainment  of  a  just  and 

toUtedf  laudable  end.  Let  not  the  safety  of  the  people,  that  supremo 
law  of  the  state,  be  alleged  here  in  objection ;  for  the  very 
saft  tyof  the  people  itself,  an-l  tlie  common  safety  of  nations, 
prohibit  the  use  of  means  which  are  repugnant  to  justice  and 
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probitv.    Why  are  certain  means  unlawful?    If  we  closely  >«• 

consider  the  point,  if  we  trace  it  to  its  first  principles,  wc  shall   * — - 

aee  that  it  is  purely  because  the  introduction  of  them  would 
be  pcmiciouB  to  human  floeietj,  and  produotive  of  &tal  con- 
sequences  to  all  nations.  See  particularly  what  wc  liave  said 
concerning  the  observance  of  justice  (Book  II.  Chap.  Y.). 
For  the  interest,  therefore,  and  even  the  safety  of  nations, 
we  ought  to  hold  it  as  a  sacred  maxim,  that  the  end  does  not 
sanctify  the  means.  And  since  war  is  not  justifiable  on  any  £  309  J 
other  ground  than  that  of  avenging  an  injury  received,  or 
preserving  ourselves  from  one  with  which  we  are  threatened 

26),  it  is  a  sacred  principle  of  the  law  of  nations,  that  an 
increase  of  power  cannot,  alone  and  of  itself,  give  any  one  a 
ririit  to  take  up  arms  in  order  to  oppose  it. 

ao  ii^urj  has  heen  receiyed  from  tnat  power  (so  the  question  I  How 
supposes) ;  we  must,  therefore,  have  good  grounds  to  think  J^^^^JJ*^ 
ourselves  threatened  by  him,  before  we  can  lawfully  have  re-  ^.^ngcr 
course  to  arms.  Now  pAwer  alone  does  not  threaten  an  in- that  right, 
jury : — it  must  be  accompanied  by  the  will.  It  is,  indeed, 
very  unfortunate  for  mankind,  that  the  will  and  inclination 
to  oppress  may  be  almu:5t  always  supposed,  where  there  is  a 
power  of  oppressing  with  impunity.  But  these  two  things 
are  not  necessarily  inseparable:  and  the  only  right  which  we 
deriye  from  the  circumstance  of  their  hdng  generally  or  fre- 
quently united,  is,  that  of  taking  the  first  a{)pearsmces  for  a 
sufficient  indieation.  When  once  a  state  has  given  proofs  of 
injustice,  rapacity,  pride,  ambition,  or  an  imperious  thirst  of 
rule,  ^ho  becomes  an  o)»jcct  of  suspicion  to  her  neighbours, 
whose  duty  it  is  to  stand  on  their  guard  against  her.  They 
may  come  upon  her  at  the  moment  when  she  is  on  the  point 
of  acquiring  a  formidable  accebsion  of  power, — may  demand 
securities, — and  if  she  hesitates  to  give  them,  may  prevent , 
her  designs  by  force  of  arms.  The  mterests  of  nations  are, 
in  point  of  importance,  widely  different  from  those  of  indi- 
yiduals:  the  sovereign  must  not  be  remiss  in  his  attention  to 
them,  nor  suffer  his  generosity  and  greatness  of  soul  to  super- 
sede his  suspicions.  A  nation  that  has  a  neighbour  at  once 
powerful  and  ambitions  has  her  all  at  stake.  As  men  are 
under  a  necessity  of  regulating  their  bonduct  in  moBt  cases 
by  prohabilitios,  tliose  j)robal)ilities  claim  their  attention  in 
pruportiun  to  the  importance  of  the  subject :  and  (to  make 
use  of  a  geometrical  expression)  their  right  to  obviate  a  dsn- 
ger  is  in  a  compound  ratio  of  the  degree  of  prolMibility  and 
the  greatness  of  the  evil  threatened.  If  the  evil  in  question 
be  of  a  supportable  nature, — if  it  be  only  some  slight  loss, — 
matters  are  not  to  be  precipitated :  there  is  no  great  danger 
in  delaying  our  opposition  to  it  till  there  be  a  certainty  of 
our  being  threatened.  But  if  the  safety  of  the  tilate  lies  at 
btake,  our  precaution  ami  roresi^dit  cannot  be  extended  too 
far.    Must  wc  delay  to  avert  our  ruiu  till  it  is  become  inevi- 
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BOOK  III.  table  ?  If  the  appearances  are  so  easily  credited,  it  is  the 
fault  of  that  neignbour  who  has  betrayed  his  ambition  by 
several  indioatioiiB.  If  Charles  the  Second,  King  of  Spam^ 
matead  of  lettling  the  enceeaaion  on  the  Duke  of  Aigou,  had 

appointed  for  hia  heir  Lonia  XIY.  himeelf — to  have  tamely 
snffered  the  onion  of  the  monarchy  of  Spain  with  that  of 
France,  ^ould,  according  to  all  the  rules  of  human  foresight, 
hfivp  boon  nothing  lr«^  than  dcUvcrinr?;  up  all  Europe  to  Bcr- 
viJuiIr,  or  at  least  reducing  it  to  tlie  niM-t  cnticul  and  preca- 
rious situation.  But  tlien,  if  two  iniie|H'iulent  nations  think 
fit  to  unite,  so  as  afterwards  to  funa  one  joint  empire,  have 
they  not  a  right  to  do  it  ?  And  who  is  authorized  to  oppose 
[  810  3  them?  I  answer,  they  have  a  right  to  form  anoh  a  onion,  pro- 
vided the  views  by  whioh  they  are  aotnated  he  not  prejadidal 
to  other  states.  "Now,  if  each  of  the  two  nations  in  question 
be,  separately  and  without  assistance,  able  to  govern  and  sup* 
port  herself,  and  to  defonfl  herself  from  in«iult  and  oppression, 
it  may  be  rea.^onably  presumed  that  the  object  of  their  coali- 
tion is  to  doniiTH  or  over  their  neighbours.  And,  on  occasioiu 
where  it  is  impossible  or  too  (lan^^erous  to  wait  for  an  abso- 
lute certainty,  m  c  may  justly  act  uu  a  ieasouable  presumbtiou. 
If  a  stranger  levels  a  musket  at  me  in  the  middle  of  a  &rest, 
I  am  not  yet  certain  that  he  intends  to  kill  me :  but  shall 
in  order  to  be  convinced  of  his  design,  allow  him  time  to  fire? 
What  reasonable  casuist  will  deny  me  the  right  to  anticipate 
him  ?  But  presumption  becomes  nearly  cq^nivaknt  to  e«*tainty, 
if  the  prince  who  i'*  on  fl-e  point  of  nf»ing  to  an  enormous 
po^vor  has  already  given  proofs  of  imperious  pride  and  insa- 
tiable ambition.  In  the  preceding  supposition,  wlio  conld 
have  advised  the  powers  of  Europe  to  suffer  piicli  a  furmidaljle 
accession  to  the  power  of  Louis  the  Fourteenth  ?  Too  certain 
of  the  use  he  would  have  made  of  it,  they  would  have  joined 
In  opposing  it:  and  in  this  their  safety  warranted  them.  To 
say  that  they  should  have  allowed  him  time  to  establish  his 
dominion  over  SiKiin,  and  consolidate  the  union  of  the  two 
monarchies, — and  tiiat,  for  fear  of  doing  him  an  injury,  tin  v 
should  have  <piietly  waited  till  ho  crushed  them  all,— would 
not  tliis  be,  in  fact,  depriving  niankind  of  tlie  right  to  regulate 
their  con<lnct  by  the  dictates  of  prudence,  and  to  act  on  the 
ground  of  probability  ?  Would  it  not  l>e  robbing  them  of  the 
liberty  to  provide  for  their  own  safety,  as  long  as  they  have 
not  mathematical  demonstration  of  its  beinff  in  dbneer  ?  It 
would  have  been  in  vain  to  have  preaehea  such  a  doctrine* 
The  principal  sovereigns  of  Europe,  habituated,  by  the  ad- 
ministration of  Louvois,  to  dread  the  views  and  power  of  Louis 
XIV.,  carried  their  mistrust  so  far,  that  they  would  not  even 
suffer  a  prince  of  the  house  of  France  t<>  si^  >n  the  throne  of 
Spnin,  though  invited  to  it  by  the  nation,  wiio-o  approbation 
had  s;iTictioned  the  will  of  her  former  sovereign.  lie  ascend- 
ed it,  however,  notwithstanding  the  efforts  of  those  who  }»o 
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Strongly  dretded  luB  eWation ;  and  it  bas  since  appeared  tbat  smk  n& 

their  policy  was  too  flospicioilfl.  ejMja^ 
It  is  still  easier  to  prove,  that,  should  that  formidable  pow-  g  45.  An- 
er  betray  an  nnjuat  and  ambitions  disposition,  by  doing  the 
\en^t  injustice  to  another,  all  nations  mny  nvai1  themselves  of  JJ^®^*' 
the  occasion,  and,  by  joining  the  injured  party,  thus  form  a 
coalition  of  strength,  in  order  to  liumble  that  ambitious  poten-  . 
tatc,  and  disable  him  from  so  easily  oppressing  his  neighbours, 
or  keeping  them  in  oontinnal  awe  and  fear.    For  an  injury 
gives  US  a  right  to  proWde  for  our  future  safety,  by  depriying 
the  unjust  aggressor  of  the /means  of  hgnrmg  ns;  and  it 
is  lawful  and  even  praiseworthy  to  assist  .thoeo  who  are  op- 
pressed, or  unjustly  attacked. 

Enough  has  been  said  on  this  subject,  to  set  the  minds  of 
politicians  at  ease,  and  relieve  them  from  all  apprehension 
that  a  strict  and  punctilious  observance  of  justice  in  this  par-  [  311  J 
ticular  would  pave  the  way  to  slavery.  It  is  perhaps  wholly 
uuprecedcnted  Lhut  a  Btate  should  receive  any  remarkable  ac- 
eession  of  power,  without  giving  other  states  just  causes  of 
eomplaint.  Let  the  other  nations  bo  watohfnl  and  alert  in 
repressing  that  growing  power,  and  they  will  hare  notldng 
to  fear.  The  emperor  GhArles  Y.  laid  hold  on  the  pretext  of 
religion,  in  order  to  oppress  the  prinoes  of  the  empire^  and 
subject  them  to  his  absolute  authority.  If,  by  following  np 
his  victory  over  the  elector  of  Saxony,  he  had  nrcomplished 
that  vast  design,  the  liberties  of  all  "Kuropo  woul(i  have  been 
endangered.  It  was  therefore  with  good  reason  that  France 
assisted  the  protestants  of  Germany : — the  care  of  her  own 
safety  authorized  and  urged  her  to  the  measore.  Yihen  the 
same  prinee  seised  on  the  dnchy  of  Milan,  the  sorereigns  of 
Europe  ought  to  haTO  assisted  Franee  in  contending  with 
him  for  the  possession  of  ity  and  to  hare  taken  adTsntage  of 
the  eirenmstance,  in  order  to  reduce  his  power  within  just 
bounds.  Had  they  prudently  availed  themselves  of  tho  just 
causes  which  he  soon  gave  them  to  form  a  league  against  him, 
they  would  have  saved  themselves  the  subsequent  anxieties 
for  their  tottcrinj?  liberty. 

But,  suppose  that  powerful  state,  by  the  justice  and  circum-  i  46.  oth«r 
spection  of  her  conduct,  affords  us  no  room  to  take  exception  "U«w«M« 
to  her  proceedings,  are  we  to  view  her  progress  with  an  eye  ^^^^"0*^^' 
of  indifference?  Are  we  to  remain  qmet  spectators  of  thea^laita 
rapid  increase  of  her  power,  and  imprudently  expose  ourselves  fomidabto 
to  such  designs  as  it  may  inspire  her  withf-<^Ko,  beyond  allP**^* 
doubt.    In  a  matter  of  so  high  importance,  imprudent  supine- 
ness  would  be  unpardonable.    The  example  of  the  Romans 
is  a  good  lesson  for  all  sovereigns.    Had  the  potentates  of 
those  times  concerted  together  to  keep  a  watchful  eye  on 
the  enterprises  of  Rome,  and  to  check  her  incroachmcnts, 
they  would  not  have  successively  fallen  into  servitude.  But 
force  of  arms  is  not  the  only  expedient  by  which  we  may 
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BOOK  ra.  guard  against  a  formidable  power.  There  are  other  ibem, 
of  a  gentler  nature,  and  which  arc  at  all  times  lawful.  Hw 
most  effectual  is  a  confederacy  of  the  less  powerful  sovereign*, 
who,  by  this  coalition  of  strength,  become  able  to  hold  the 
bnlriTir-o  aL'alnst  that  potontato  whose  power  excites  tlii-Ir 
alarm«.  T-ot  them  be  firm  and  faithful  in  their  alliance  ;ud 
their  union  will  prove  the  safety  of  each. 

They  may  also  mutually  favour  eacli  other,  to  the  exclusion 
of  him  whom  they  fear ;  and  by  recij»rocally  allowing  various 
advantages  to  the  subjects  of  the  allies,  especially  in  trado, 
and  refusing  them  to  those  of  that  dangerous  potentate,  the? 
will  augment  their  own  strength,  and  diminish  his,  witbost 
affording  him  any  Just  canse  of  complaint,  since  eveiy  one  ii 
at  liberty  to  grant  favours  and  indnlgenees  at  his  own  pleuare. 
^41.  Poiiti-  Europe  forms  a  political  system,  an  integral  body,  closelj 
c«i  equUibri- connected  by  the  relations  and  different  interests  of  tbeni- 
tions  inhabiting  this  part  of  the  world.  It  is  not,  as  formerly, 
[  812  ]  a  confused  heap  of  detached  pieces,  each  of  which  thought 
herself  very  little  concerned  in  the  fate  of  the  other?, 
seldom  regarded  things  which  did  not  immediately  cijiuxn 
her.  The  continual  attention  of  sovereijj:ns  to  every  occur- 
rence,  the  constant  residence  of  ministers,  and  the  ptTiHUiai 
negotiations,  make  of  modern  Europe  a  kind  of  republic,  of 
which  the  members — each  independent,  but  all  linked  together 
by  the  ties  of  common  interest— unite  for  the  maintenmce 
of  order  and  liberty.  Hence  arose  that  famous  scheme  d 
the  political  balance,  or  the  equilibrium  of  power ;  by  wludi 
is  understood  such  a  disposition  of  things,  as  that  no  one  po- 
tentat*  be  able  absolutely  to  predominate,  and  prescribe  Usi 
to  the  others. 

}  <is  ^nys  The  surest  means  of  preserring  that  equilibrium  would  be, 
Of  m&xu.  ^ijat  no  power  should  be  much  superior  to  the  others,  that  all 
•  or  at  least  the  ^rreater  part,  shotild  be  nearly  erpial  in  i^rce. 
Such  a  project  has  been  attributed  to  Henry  the  Fourtii:* 
hut  it  would  have  been  impossible  to  carry  it  into  excctui**:! 
witliotU  iiijusticc  and  violence.  Besides,  suppose  such  etjualiiy 
once  established,  how  could  italu  :iys  be  maintained  bylawftJ 
means  'i  Commerce,  industry,  military  pre-eminence,  wouM 
Boon  put  an  end  to  it.  The  nght  of  inheritance,  vesting  em 
in  women  and  their  descendants, — a  rule^  which  it  m  » 
absurd  to  establish  in  the  case  of  sovereignties,  but  wUek 
neyertheless  is  establiBhed, — ^would  completely  OTertum  the 
whole  system. 

It  is  a  more  simple,  an  easier,  and  a  more  equitable  pUo- 
to  have  recourse  to  the  method  just  mentioned,  of  forming 
confederacies  in  order  to  oppose  the  more  powerful  pot(  ntntf. 
and  prevent  him  from  giving  law  to  his  neighbours.  Such  i? 
the  mode  at  present  pursued  by  the  sovereigns  of  Europe. 

*  Of  l!'raac«. 
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They  consider  the  two  principal  powers,  which,  on  that  yerv 
account,  are  naturally  rivals,  as  destined  to  be  checks  on  each 
other;  and  they  unite  with  the  weaker,  like  so  many  weights 
thrown  into  the  lighter  scale,  in  order  to  keep  it  in  equilibrium 
with  the  other.  The  house  of  Austria  has  long  been  the 
preponderating  power:  at  present  France  is  so  in  her  turn. 
EnL'land,  whose  opuleuce  and  fonniJable  fleets  have  a  powcr- 
iul  lailuence,  without  alarming  any  istate  on  the  score  of  its 
liberty,  because  that  nation  seems  cured  of  the  rage  for  con- 
quest,— ^England,  I  say,  has  the  glory  of  holding  the  political 
balance.  She  is  attentive  to  preserve  it  in  equilibrium : — a 
system  of  policy,  which  is  in  itself  highly  just  and  wise,  and 
will  ever  entitle  her  to  praise,  as  long  as  she  continues  to 
pur<5uc  it  only  by  mcnns  of  alliances,  confederadies,  and  other 

methods  e([uuHy  lawful. 

Confederacies  would  be  a  sure  mode  of  preserving  the  e([iii-  ^  49.  How 
lihrium,  and  thus  maintaininrj  the  liberty  of  nations,  did  all 
princes  thoroucrhly  understand  their  true  interests,  and  make  .* 
the  welfare  of  the  state  serve  as  the  rule  in  all  their  proceed-  b©  re- 
in^. Great  potentates,  however,  are  but  too  successful  inamiiiHw 
gaming  over  partisans  and  allies,  who  blindly  adopt  all  their  ^"^^^ 
views.  DaBzled  by  the  glare  of  i  present  advantage,  seduced 
by  their  avarice,  deceived  by  faithless  ministers — how  many  [  318  } 
princes  become  the  tools  of  a  power  which  will  one  day 
swallow  up  either  themselves  or  their  successors !  The  safest 
plan,  therefore,  is  to  seize  tlic  first  favourable  opportunity, 
when  we  can,  consistently  witli  justice,  weaken  the  potentate 
who  destroys  the  equilibriuiu  (§  45)- — or  to  employ  every 
honourable  means  to  prevent  his  acquiring  too  formidable  a 
degree  of  power.  For  that  purpose,  all  the  other  nations 
should  be  pardcularly  attentive  not  to  suffer  him  to  aggrandise 
himself  by  arms :  and  this  they  may  at  all  times  do  with  jus* 
tice.  For,  if  this  prince  makes  an  unjust  war,  every  one  has 
a  right  to  succour  the  oppressed  party.  If  he  makes  a  just 
war,  the  neutral  nations  may  interfere  as  mediators  for  an  ac- 
commodation— they  may  induce  the  weaker  state  to  propose 
reasonable  terms  and  offer  a  fair  satisfaction,  and  may  save 
her  from  falling  under  the  yoke  of  a  conqueror.  On  the  offer 
of  equitable  conditions  to  the  prince  who  wages  even  the  most 
iustifiable  war,  he  has  all  that  he  can  demand*  The  justice  of 
his  cause,  as  we  shall  soon  se«,  never  gives  him  a  right  to  subju- 
gate his  enemv,  unless  when  that  extremity  becomes  necessary 
to  his  own  saiety,  or  when  he  has  no  other  mode  of  obtaining 
indemnification  for  the  injury  he  has  received.  Now,  that  is 
not  the  case  here,  as  the  interposing  nations  can  by  other 
means  procure  him  a  just  indemnification,  and  an  assurance 
of  safety. 

In  fine,  there  cannot  exist  a  doubt,  that,  if  that  fonniJable 
potentate  certainly  entertain  designs  of  oppression  and  con 
quest,— 4f  he  betray  his  views  by  his  preparations  and  otiier 
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BOOK  in.  proceedings, — the  uLlier  states  have  a  right  to  aiiiicipaLe  liim , 
sod  if  the  fate  of  war  declares  in  their  mvonr,  they  are  justi- 
fiable in  taking  advantage  of  thia  happy  opportunity  to  weak- 
en and  reduce  a  power  too  eontraty  to  the  eqnilibriimi,  and 
dangerous  to  the  common  liberty. 

Tbia  right  of  natiims  is  still  more  evident  o gainst  a  aoTO* 
rci^n,  who,  from  an  habitual  propensity  to  take  up  arms 
without  roa-ons,  or  even  so  mucli  as  plausible  pretexts,  is  con- 
tinually disturbing  the  public  tranquillity. 
JM.  B«-      This  leads  us  to  a  particular  question,  nearly  allied  to  the 
ImvUniral-  preceding.    When  a  neighbour,  in  the  midbt  of  a  profound 
J^^**     peace,  erects  fortresses  on  our  frontier,  equips  a  fleet,  aug- 
netchboor  iDODts  his  tToops,  assemUefl  a  powerful  army,  fills  his  maga- 
pnpMiDc   sines, — in  a  word  when  he  makes  preparations  for  war, — are 
f«r  war.     we  allowed  to  attack  him,  with  a  view  to  prevent  the  danger 
with  which  we  think  ourselves  threatened?   The  answer 
greatly  depends  on  the  manners  and  character  of  that  neigh- 
bour.   We  must  inquire  into  tbe  reasons  of  those  preparations, 
and  bring  him  to  an  explanation  : — such  is  the  mode  of  pro- 
ceeding in  Europe:  and  if  his  sincerity  be  justly  suspected, 
securities  may  be  req^uired  of  him.    Uis  refusal  in  this  case, 
,   would  fbrnish  ample  radieation  of  sinister  designs,  and  a  sof- 
fieient  reason  to  justify  us  in  anticipating  them*  But  if  that 
[  814  3  sovereign  has  never  betrayed  any  symptoms  of  baseness  and 
perfidy,  and  especially  if  at  that  time  there  is  no  dispute  sub- 
sisting between  him  and  us,  why  should  we  not  quietly  rest 
on  his  word,  only  takins  such  precautions  as  prudence  ren- 
ders indispensable?    Wc  ought  not,  witliont  sufficient  cause, 
to  presume  him  capable  of  exposing  himself  to  infamy  by  add- 
ing perfidy  to  violence.    As  long  as  he  has  not  rendered  his 
sincerity  questionable,  we  have  no  right  to  require  any  other 
security  from  him. 

It  is  true,  however,  that,  if  a  sovereign  continues  to  keep 
op  a  poweriful  army  in  profound  peace,  his  neighbours  must 
not  simfer  their  vigilance  to  be  entirely  lulled  to  sleep  by  his 
bare  word;  and  prudence  requires  that  they  should  keep 
thom«!elvps  on  their  guard.  TTowevcr  certain  they  may  be  of 
the  good  faith  of  that  prince,  unforeseen  differences  may  in- 
tervene; and  shall  they  leave  him  the  advantage  of  being  pro- 
vided, at  that  juncture,  with  a  numerous  and  well  disciplined 
army,  while  they  themselves  will  have  onlv  new  levies  to  op- 
pose it  ?  UnquestionahlT  no^  This  would  be  leaving  them- 
selves almost  wholly  at  his  discretion.  They  are,  therefore^ 
under  the  necesuty  of  foUowing  his  example,  and  keeping,  as 
he  does,  a  numerous  army  on  foot :  and  what  a  burden  is  this 
to  a  state !  Formerly,  and  without  going  any  further  back 
than  the  last  century,  it  was  prrttj  ;ronrrnl]T  made  an  article 
in  every  treaty  of  peace,  that  the  belligerent  powers  should 
disarm  on  both  sides — that  they  should  disband  their  troops. 

it,  iu  a  time  of  profound  peace,  a  prince  was  di3poi>ed  to  i^ecp 
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op  any  considerable  number  of  forces,  his  neighbours  took  their  book  iti. 
mensurea  accordingly,  formed  leagues  agairn^t  him.  and  obliged  "'• 
him  to  disarm.  Why  has  not  that  salutary  custom  been  pre- 
served? The  constant  maintenance  of  numerous  armies 
deprives  the  soil  of  its  cultivators,  checks  the  progress  of 
population,  and  can  only  serve  to  destroy  the  liberties  of  the 
nation  by  whom  they  arc  maintained.  Happy  England ! 
whose  situation  exempts  it  from  any  considerable  charge  in 
Bupnorting  the  instruments  of  despotism.  Happy  Smtier- 
lana!  if,  oontinniDg  carefully  to  exercise  her  nuHtia,  she 
keeps  herself  in  ft  condition  to  repel  any  foreign  enemies, 
^tnont  feeding  a  host  of  idle  soldiers^  who  might  one  day 
crush  the  liberties  of  the  people,  and  even  bid  defiance  to 
the  lawful  authority  of  the  sovereign.  Of  this  the  Koman 
legions  fkomish  a  signal  instance.  This  happy  method  of  a 
free  republic, — the  custom  of  training  up  all  her  citizens  to 
the  art  of  war, — renders  the  state  respectable  abroad,  and 
saves  it  from  a  very  pernicious  defect  at  home.  It  would 
have  been  everywhere  imitated,  had  the  public  good  been 
everywhere  the  only  object  in  view. 

Sufficient  has  now  been  said  on  the  genera!  principles  for 
estimating  the  justice  of  a  war.  Those  who  are  thoroughly 
acquainted  with  the  principles,  and  have  just  ideas  of  the 
Tarions  rights  of  nations,  will  easily  apply  the  rules  to  par* 
tioQlar  cases. 


CHAP.  IV.  [  815  ] 

OF  THB  DBOLAKAnON  OF  WAB,^A]fD  OF  WAB  ZH  DVl       w^f*  iv» 

F0BH.(142) 

THE  ri<xht  of  making  wnr  belongs  to  nations  only  as  a|5i.  De- 
remedy  against  injustice:  it  is  the  offspring  of  unhappy ciarotion of 
necessity.    This  remedy  is  so  dreadful  in  its  effects,  so''"' 
destructive  to  mankind,  so  grievous  even  to  the  party  who 
has  recourse  to  it,  that  unquestionably  the  law  of  nature 
allows  of  it  only  in  tlit'  last  extreiuity, — that  is  to  say,  when 
every  other  expedient  proves  ineffectual  for  the  maintenance 
of  justice.   It  is  demonstrated  in  the  foregoing  chapter,  that, 
in  order  to  be  justifiable  in  taking  up  arms,  it  is  necessary — 
1.  That  we  have  a  jnst  cause  of  oomplaint.   2.  That  a  re*- 
Bonable  satisfaotion  have  been  denied  ns.   8.  The  ruler  of 
the  nation,  aa  we  have  observed,  onght  maturely  to  consider 

(142)  Soo  in  genenly  GroUus,  B.  iii.  o.  i\.  s.  8;  and  1  Chit^i  Qom^  Law,  878. 
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BOOK  1IL  wbedier  it  be  for  the  adwitage  of  tbe  state  to  pmeente  \k 
^*  right  force  of  amu.  But  ell  this  is  not  sufficient.  As  it 
is  possible  that  the  present  fear  of  onr  amis  may  make  as 
ttwo«fc'^  impression  on  the  nund  of  our  adTersary,  and  induce  bim  t© 
do  us  justice, — we  owe  this  further  regard  to  hnmaniu,  and 
especially  to  the  liyes  and  peace  of  the  sabjectSy  to  oBdan 
to  that  unjust  nation,  or  its  cliief,  that  we  are  at  length  going 
to  have  recourse  to  the  last  remedy,  and  make  use  of  open 
forro,  for  the  purpose  of  bringing  him  to  reason.  Thh  is 
called  declaring  war.  All  this  is  included  in  the  lioman 
manner  of  proceeding,  regulated  in  their  fecial  law.  They 
first  sent  the  chief  of  the  fe^alesy  or  heralds,  called  »a<erM- 
tratuSy  to  dcmaihl  satisfaction  of  tlic  nation  who  hadf  offended 
them  ;  and  if,  within  the  space  of  thirty-three  days,  that  la- 
tion  did  not  return  a  satisikGtorjr  answer,  the  herald  ealM 
the  gods  to  be  witnesses  of  the  injustice,  and  came  away,  m^* 
ing  that  the  Romans  would  consider  what  measures  thej 
should  adopt.  The  king,  and  in  after  times  the  consul,  ]ur^ 
U]K)n  asked  the  senate's  opinion :  and  when  war  was  resolved 
on,  the  herald  was  sent  back  to  the  frontier,  where  be  de- 
clared it.*  It  is  surprising  to  find  among  the  Romans  SDch  ja^ 
tice,  «nch  moderation  and  prudence,  at  a  time  too  when,  ap- 
parently, nothing  but  courage  and  ferocity  was  to  be  expected 
from  them.  By  such  scnipiilons  delicacy  in  tlie  conduct  of 
her  wars,  Rome  laid  a  most  solid  foundation  for  her  aubseqociit 
greatness. 

g  S2.  VihBi  A  declaration  of  war  being  necessary,  as  a  further  effort  to 
itfttoeoD-  terminate  the  difference  without  tlie  effusion  of  bloixl,  by 
making  use  of  tiie  principle  of  fear,  in  order  to  bring  the 
enemy  to  more  equitable  sentiments,— it  ought,  at  the  laM 
time  that  it  aunounces  our  settled  resolution  of  mskiog  Wt 
[  319  j  to  set  forth  the  reasons  which  have  induced  us  to  take  sp  aim 
This  is,  at  present,  the  constant  practice  am<mg  the  poioi 
of  Europe. 

g  53.  It  is     After  a  fruitless  application  for  justice,  a  nation  ua^  pt^ 

eiinpio  or  qqq^\  a  declaration  of  war,  which  is  then  pure  and  ftm^- 
condiuonaL  j^^x  include  the  -^hole  business  in  a  sinde  art,  in?fcadOi 
two  separate  ones,  tlic  demand  of  justice  (called  by  the  Bo- 
mans  rcrum  repe*}fi<>)  iruiy,  if  we  tiiink  proper,  be  noromp*- 
nied  by  a  conditional  dcclarjtion  of  war,  notifying  that  « 
will  commence  hostilities  unless  we  obtain  immediate  satisfk- 
tion  on  such  or  such  subject.  In  this  case  there  is  no  neoes- 
sity  for  adding  a  pure  and  simple  declaration  of  war, 
€€ndUumal  one  sufficing,  if  the  enemy  delays  gi\ing 
fection* 

I  u.  Th«  If  the  enemy,  on  either  declaration  of  war,  oilers  eqnitsblf 
rf^tio  conditions  of  peace,  we  are  bound  to  refrain  from  hostilitiff; 
make  war  fy^  ^        ^  justico  is  dcue  to  US,  that  immediately  sql(^ 


e«asM  on 


*  Ury,  lib.  i  Oftp.  31* 
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eedes  all  right  to  employ  force,  which  we  are  not  allowed  to  ^ook  m. 
use  unless  for  the  necessary  maintenance  of  our  rights.    To         "  - 
these  offers,  however,  are  to  be  added  securities;  for  we  are 
under  no  obligation  to  suffer  ourselves  to  be  amused  by  empty 

{)ropo6al8.  The  word  of  a  sovereign  is  *  sofleienl  flecniitv,  as 
oDg  as  he  has  not  diBgraoed  hii  mdit  by  any  act  of  perfidy: 
ana  we  ahoold  be  oontented  witk  iU  Ab  to  the  conditions 
ihemselTcs,— besides  the  principal  soljeot,  we  hare  a  right  to 
demand  a  rcimbmsement  of  the  expenses  incorred  in  our  pre- 
parations for  war. 

It  is  necessary  that  the  declaration  of  war  be  known  to  the  ?  o5.  For 
state  against  whom  it  is  made.    This  is  all  which  the  natural  y^^^* 
law  of  nritions  requires.    Nevertheless,  if  custom  has  intro- ^^^l^j 
doced  certiiiii  formalities  in  the  business,  those  nations  who, 
by  adoptiii;;  tlio  custom,  have  given  their  tacit  consent  to  such 
formalities,  are  under  an  obligation  of  observing  them,  as  long 
as  they  have  not  set  them  aside  by  a  pulilic  renunciation 
(Prelim.  §  26).  jFormeily,  the  powers  of  Europe  uiicd  to  send 
heralds,  or  amba8sadors^  to  deolare  war ;  at  present,  they  con- 
tent thensehres  irith  poUiBhing  the  declaration  in  die  capital, 
in  the  principal  towns^  or  on  the  firontiers :  nuuiifcstocs  are 
iasned;  and,  through  the  easy  and  expeditions  channels  of 
communication  which  the  estaolishment  of  pcets  now  affords, 
the  intelligence  is  soon  spread  on  every  side. 

Besides  the  foregoing  reasons,  it  is  necessary  for  a  nation  J  56.  otner 
to  publish  the  declaration  of  war  for  the  instruction  and  direc-  "^"on" 
tion  of  her  own  subject?',  in  order  to  fix  the  dnte  of  the  rights  ^^^J^lJJ"*' 
which  belong  to  them  iVoui  the  moment  of  this  declaration,  pubHoa- 
and  in  relation  to  certain  effects  which        voluntary  law  of  Uon.(i4S) 
nations  attributes  to  a  war  in  form.    Without  such  a  public 
declaration  of  war,  it  would,  in  a  treaty  of  peace,  be  too  diffi- 
cult to  determine  those  acts  which  are  to  be  considered  as  the 
effects  of  war,  and  those  that  each  nation  may  set  down  as  in- 
juries of  which  she  means  to  demand  reparation.   In  the  last 
treaty  of  Aiz-la*Ohapelle,  between  France  and  Spain  on  the 
one  side,  and  England  on  the  other,  it  was  agreed  that  all  the 
prizes  taken  before  the  declaration  of  war  should  be  restored. 

He  who  is  attacked  and  only  wages  defensive  war,  needs  § 
not  to  make,  any  hostile  declaration,— the  state  of  warfare  be-  ^^^'^J^  ^ 
Jug  snfficienily  ascertained  by  the  enemy's  declaration,  orj^^^inikn. 

Bat  iber«  seemfl  to  be  no  ab-  wu  declared  by  Act  of  Congress  Jtme 
•okito  naoatdtf  Ibr  a  Ibrmal  cMantloii  18th,  1812.  (Law*  U.  8.  1813,  p.  S37.} 


of  war  to  render  it  lc;;n1.    St^e  obeer-  Bat  war  had  existed,  in  pict,  from  Mardl 

■VBtionB  of  Sir  WiUiam  Scott,  ia  Nni/rde,  4th   aatil   May  13th.   I^lf^.  botwr^en 

4  Aob.  Rep.  252 ;  Chltty's  Law  Kak  Mezioo  and  the  United  SUtes,  without 

SS»  8.    But,  in  England,  the  king  mMt  waj  fbnnfll  deehnrtloii.   The  aot  of 

have  assented  to  a  war  to  render  tt  Congress  of  ISth  May,  1846,  deolarat 

strictly  1c<^m1.     Brooke's    Abrid-    tit  that,  "by  tV    n  *  f  f  the  KepuMio  of 

''I>enisen,'*  pL  28;  The  Boop,  1  Bob.  Mezko/ war  existed  between  the  couu- 

Aap.  lee^-^  {Th»  lata  war  fcttmm  triaa  (Lam  U.  States,  1846,  p.  14.)} 
fhm  Vniled  StatN  aaA  Orert  ntttOB 
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>ooE  SO.  open  lioatilitleg.  In  inrHlem  times,  however,  the  Borereign 
CBAP*  ly.  yj^Q      attacked,  pclilum  omits  to  declare  war  in  his  turn, 

whether  from  an  idea  of  digmtj^  or  for  the  direction  of  his 

subjects. 

f  58.  When  u  tho  Wktion  OH  whom  we  ha,Ye  determmed  to  make  wsr 
it  may  b«  admit  any  mimBter  or  herald  to  deelare  it^ — ^whatever 

III  offeniiTe      custom  maj  odierwiae  be,  we  ma^  content  oiireelres  with 
publiflhuig  the  declaration  of  hostilities  within  our  own  terrt^ 
tories,  or  on  the  frontier;  and  if  the  declaration  does  not 
come  to  the  knowledge  of  thnt  nation  before  hostilities  are 
commenced,  she  can  only  blame  her«elf.    The  Turks  imprison 
and  maltreat  even  the  ambassadors  jf  those  powers  with 
whom  they  are  determined  to  come  to  a  rupture ;  it  would  be 
a  perilous  undertaking  for  a  herald  to  go  and  declare  war 
againat  them  in  their  own  ooontij.   Their  aaTage  diapomtion, 
therefore,  sapenedea  the  neoeesi^  of  aendinc  one. 
is».  ikimoi    But  no  peison  being  exempted  from  hb  antj  for  the  aole 
to  be  omit-  reason  that  another  has  been  wanting  in  JUa,  we  are  not  to 
t«d  hy  wny  q^j^  declaring  war  against  a  nation,  previotia  to  a  commence- 
tiom"^  ment  of  hostilities,  because  that  nation  has,  on  a  foriTier  oc- 
ca«ir>n,  attacked  ns  without  any  declaration.    That  nation,  in 
so  doing,  has  violated  the  law  of  nature  (§  51);  and  her  fault 
does  not  authorize  us  to  commit  a  similar  one. 
I  60.  Time     The  law  of  nations  does  not  impose  the  obligation  of  declar- 
oftiM  d»*  lug  ymg^  ^th  a  Tiew  to  give  the  enemy  time  to  prepare  for 
eiaratioB.   ^  nnjoat  defenoe.  The  dedaration,  therefore,  need  not  b« 
made  till  the  army  haa  reached  the  frontiera;  it  b  eTen  law* 
fbl  to  delay  it  till  we  have  entered  the  enemy'a  territories^ 
and  there  possessed  otirselves  of  an  advantageous  post:  it  must, 
however,  necessarily  precede  the  commission  of  any  act  of 
hostility.    P'or  thus  we  provide  for  our  own  safety,  and 
equally  attain  thv  object  of  a  declaration  of  war,  which  is,  to 
give  an  unjust  advereary  the  opportunity  of  seriously  consi- 
dering his  past  conduct,  and  avoiding  the  horrors  of  war,  bj 
doing  jnatioe.   Sneh  waa  the  oondnet  of  that  generoua  prinoe, 
Henry  the  Fourth,  towarda  Charles  Emanuel  duke  of  Savoy ; 
who  had  wearied  his  patieaoe  hy  vain  and  frandnlent  nego- 
tiations.* 

?  '^1.  Duty  If  he,  who  enters  a  country  with  an  army  kept  under  strict 
of  the  inhA- iJiguipJiQ^^  declares  to  the  inhabitants  that  ho  doe?  not  come 
JjJJJJJJ*"*  as  an  enemy,  that  he  will  commit  no  vioh  nee,  and  will  ao- 
army'i  en-  quaint  thc  Sovereign  with  the  cause  of  his  coming, — the  in- 
uTing  a  hal^itaiits  are  not  to  attack  him;  and  should  they  dare  to  at- 
mnmt^b*.  tempt  it,  he  has  a  right  to  chastise  them.  But  they  are  not 
Iilw^nof  ^  >^mit  him  into  any  strong-holds,  nor  oan  he  demand  ad- 
mission. It  is  not  the  bnsmess  of  sabjeets  to  eommenee  hoe- 
tilitiea  without  orders  from  their  soverei^':  but  if  they  are 
brave  and  loyal,  they  will,  in  the  mean  time,  seise  <m  all  the 


•  6«e  BviOyt  Vemcin. 
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adTantageous  posts,  and  defend  themselves  against  any  at-  book  iu. 
tempt  made  to  dislodge  them. 


After  a  dedaration  of  war  on  the  part  of  tlie  aoTereign  who  §  62.  oom. 
has  thus  invaded  the  coontrj,  if  equitable  oonditions  are  nof"'"^^'"^"^ 
offered  him  without  delay,  he  may  oommence  his  operations ; 
/   for,  I  repeat  it,  lie  is  nndier  no  obligation  to  suffer  nintself  to 

I    be  amused.    Bat,  at  the  same  time,  we  are  never  to  lose 
f    sight  of  the  principles  before  laid  down  (§§  26  and  51)  ooncem- 
ing  the  only  legitimate  causes  of  war.    To  march  an  army 
i    into  a  neighbouring  country  by  which  we  are  not  threatenea, 
I    and  without  having  endeavoured  to  obtain,  by  reason  and  jus- 
tice, an  equitable  reparation  for  the  wrongs  of  which  we  com- 
plain, would  be  introducing  a  mode  pregnant  with  e\4l8  to 
mankind,  and  sapping  the  foundations  of  the  safety  and  tran- 
quillity of  states.    If  this  mode  of  proceeding  be  not  exploded 
and  proscribed  by  the  public  indignation  and  the  concurrence 
of  every  dvilised  people,  it  will  beeome  neoeasary  to  continue 
always  in  a  military  posture,  and  to  keep  onreelyee  oonitaatly 
on  OOF  guard,  no  leee  in  timee  of  profound  peace,  than  during 
the  existence  of  declared  and  open  war. 

The  Boyereign  declaring  war  can  neither  detain  the  penona;  63.  Con- 
nor  the  property  of  those  subjects  of  the  enemy  who  are 
within  his  dominions  at  the  time  of  the  declarati<m.  •'^^jjJJSii'**^ 
came  into  his  country  under  the  public  faith.    By  permitting ,01^^^ 
them  to  enter  and  reside  in  his  territories,  he  tacitly  promised  an  enemy, 
them  full  liberty  and  security  for  their  return,    lie  is  there- ''^o  "> 
fore  bound  to  allow  them  a  reasonable  time  for  withdrawing 
with  their  effects ;  and,  if  they  stay  beyond  the  term  prescribed,    t_ho  de- 
he  has  a  right  to  treat  them  as  enemies, — as  unarmed  enemies,  ciaration  uf 
however.    But,  if  they  are  detained  by  an  insurmountable  (i**) 
impediment,  as  by  sickness,  he  must  necessarily,  and  for  the 
same  reasons,  erant  them  a  aniBcient  extension  of  the  time. 
At  present,  so  Sur  from  being  wantmc  in  this  dnty,  aoyereigns 
carry  thttr  attention  to  humanity  still  farther,  so  that  foreign- 
ers, who  are  subjects  of  the  state  against  which  war  is  de- 
clared, are  very  frequently  allowed  full  time  for  the  settlement 
of  their  affairs.   Tnis  is  obseryed  in  a  particular  manner  witii 
rmard  to  merchants ;  and  the  case  is  moreover  carefully  pro- 
vided for  in  commercial  treaties.    The  king  of  England  has 
flone  more  than  this.    In  his  last  declaration  of  war  against 
Prance,  he  ordained  that  all  French  subjects  who  were  in  his 
dominions  should  be  at  liberty  to  remain,  and  be  perfectly 
secure  in  their  persons  and  effects,  "provided  they  demeaned 
themselves  properly." 

We  have  said  (§  56),  that  a  soverei^^  is  to  make  the  de-  i  ^  Pvb- 
clauration  of  war  public  within  his  donunions,  for  Uie  informa-^^*"  ^ 
^on  and  durection  of  his  subjects.  He  is  also  to  make  known  ^J^H^ 
his  declaration  of  war  to  the  neutral  powers,  in  order  to  ao- 

(144' Sm  ]a  gantna  1  Ohitty'i  Oon.  lb  414^ 
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BOOK  m.  quaint  them  with  the  justificatory  reasons  which  aniliorjj 
MAP.  IV.     — the  cause  which  obliges  him  to  take  up  arms, — and : 


notify  to  them  that  such  or  euch  a  nation  is  his  enemj, 
they  may  conduct  themselTeB  aooordingly.  We  $haJl  rfmm 
[  319  ]  that  this  is  neeesBarv  in  order  to  obWate  all  diffienlty,  vki 
we  oome  to  treat  of  the  right  to  seiie  oertain  Qanp  irtai 
nentral  persons  are  carrying  to  the  enemy,  and  of  wbsti 
termed  emUraband^  in  time  of  mr.  This  mMieaiion  f  ')t. 
war  may  be  called  declaration^  and  that  wnich  is  notified  S 
rectly  to  the  enemy,  denwnciobum ;  and,  indeed^  the  Ijc 
term  is  demuiclatio  heJli. 

War  is  at  present  publiphc  l  nviA  dechired  by  manifer.'^ 
These  pieces  never  f;iil  to  contain  the  jn=?tIfK';iT« -t  y  reai- *i 
good  or  bad,  on  whicli  the  party  grounds  liis  right  to  takt~ 
arms.  The  least  scrupulous  sovereign  would  wish  to  be  tho*^ 
just,  equitable,  and  a  lover  of  peace :  he  is  sensible  thst  \ 
contrary  reputation  might  be  detrimental  to  him.    The  iixiL'> 
fcsto  implying  a  declantion  of  war,  or  the  declajr«tkm  itM^ 
printed,  published,  and  circalated  throughout  the  whole  sua 
oontains  also  the  sovereign's  general  or£ra  to  Us  aubjeett^^ 
lative  to  their  oondnct  in  the  war.* 
^     I»ta9*    In  so  civilized  an  a^e,  it  may  he  unneceasaiy  to 
ram  and    x\i9.t,  in  those  pieces  which  are  published  on  the  eabject  of 
to'i*  o£**"  it  is  proper  to  abstain  from  every  opprobrious  expressioB  i^ 
ttervedin     dicativc  of  hatred,  animosity,  and  rage,  and  only  calculated!-: 
the  mani-    excite  Finiilir  ?pntiments  in  the  bo«om  of  the  fnemj.   A  pria!? 
fMtoM.      ought  to  preserve  tho  moBt  di^^itified  decorum,  both  m 

words  and  in  his  writings.  He  ought  to  respect  himself  in  ihf 
person  of  his  e<|uais  :  and,  though  it  i?  his  mii^iortune  to  b**: 
variance  with  a  nation,  shall  he  inll  imc  the  quarrel  by  <^ffe^ 
sive  expressions,  and  thus  deprive  himself  even  uf  the  hypes 
of  a  sincere  reconciliation  ?  Homer's  heroes  call  each  otttf 
^  dog**  and  ^  drmkard:**  but  this  was  perfectlyin  dianeMiv 
since,  in  their  enmity,  tiiej  knew  no  bonnds.  %rederie  Bv* 
barossa^  and  other  emperors,  and  the  popes  their  €iMBiM» 
treated  each  other  with  as  little  delioacy.  Let  ns  ootignf^ 
late  our  age  on  the  snperior  gentleness  of  its  maimen,  lal 
not  give  the  name  of  unmeaning  politeness  to  those  attenliiai 
which  are  productive  of  real  and  substantial  effects. 
?  6fi.  What  Those  formalities,  of  which  the  necessity  is  deduciblc  froa 
M»  lawful  the  principles  and  the  very  nature  of  war,  are  the  chan^ 
^  tcristics  of  a  lawful  war  in  due  form  (jmtum  h'^fhrn.)  Grotitf 
Bay3,t  that,  according  to  the  hnv  of  nations,  t^vo  things  *« 
requisite  to  constitute  a  solemn  or  formal  war — &st,  thati&k 

*  It  li  nmarked  m  ft  vwy  tingular  dhmmhu  properly,"  Mid»  manmh 

«iftainstaiic«,   that    Charles   the  8e>  hia  prote«tion  and  faroar  to  rarh  of 

cond,  kinp;  of  (trciit  Britain,  in  his  de-  1X9  miKht  okoOM  tO  Mllignta  l»  Wt 

claratton  of  war  agaiiuit  Franco,  dat«d  inmions. 

V«bnu»x  9, 1568^  prooM  Meniityto  f  ^        MD  ti  PmIi^  IkL^ 

Vrench  sa1(}««ti  wbo  abotdd  **4tmmm  iiL|4 
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•n  both  ndesy  madfi  bT  iJie  Bovnreign  «)rthori^,--Beooiidhr,  book  m. 
that  it  be  Moompuiied  by  oertain  fomalides.   These  formau-        ^' , 
dee  oonsist  in  the  demand  of  »  joet  eatisfaotioii  {rerum  repe^ 
tUio\  and  in  the  declaration  of  mr,  at  least  en  the  part  of 
him  who  attacks for  defensiTo  war  leqnireB  no  declaration 
(§  57)}  nor  even,  on  urgent  occasions,  an  express  order  from 
me  sovereign.    In  effect,  these  two  conditions  are  necessarily  [  820  ] 
required  in  every  war  which  shall,  according  to  the  l;iw  r>f 
nations,  be  a  legitimate  one,  that  is  to  sny,  snch  a  war  as 
nations  have  a  rifiht  to  wage.    The  right  of  making  war  be- 
longs only  to  the  sovereign  (§  4) ;  and  it  is  only  after  satis- 
faction has  been  refused  to  him  (§  37),  and  even  after  he  has 
made  a  declaration  of  war  (§  51),  that  he  has  a  right  to  take 
up  arms.  (145) 

A  war  in  dne  fonn  is  also  odied  a  regular  warybeoaiise  eer-wbit  %  r». 
tain  ralesy  either  prescribed  by  the  law  of  natare,  or  adopted  ^ 
by  enstom,  are  observed  in  it  Tall'd  in 

^Legitimate  and  formal  warfare  must  be  carefolly  distin.::;:^'^'^ 
gnished  from  those  iliegitunate  and  informal  wars,  or  rather  jutioe,  Ac 
predatoiy  expeditions,  nndertaken  either  without  lawful  au-(^  ^^  ) 
thority  or  without  apparent  cause,  as  likewise  without  the|/]^^" 
usual  formalities,  and  solely  with  a  view  tn  plunder.    Grotiiis  gaiahed 
relates  several  instances  of  the  latter.*    Such  were  the  enter- from  in- 
prises  of  the  grandes  compagnies  which  had  assembled  in  f^nnai 
France  during  the  wars  with  the  English, — armies  of  banditti, 
who  ranged  about  Europe,  purely  for  spoil  and  plunder :  such 
were  the  cruises  of  the  buccaneers,  without  commission,  and 
in  time  of  peace ;  and  such  in  general  are  the  depredations  of 
imtes.  To  the  same  dass  bcSong  akoost  all  the  expeditions 
of  the  Barbary  eorsaurs :  thongh  authorised  by  a  sovereigny 


(145)  Ante,  tha  boIn  to  Ifct  WBe  BM> 

lions.— C. 

(146)  It  bas  heoD  laid  down,  that 
trheoeTer  the  king's  courts  are  open  in 
a  giren  ^vnikj,  it  !■  time  of  pe«M  In 
JndgmoBt  of  law  j  Iw^  when  by  bustilo 
measures  such  courts  an  shot  up  or  iu- 
torraptedy  then  it  is  said  to  be  time  of 
war.  Jhri  Xaweastir^t  e— e,  Halo^a  PIom 
Crown,  Part  L  o.  28,  p.  844 ;  Co.  Litt. 
349,  b.  cited,  and  other  points  as  to  what 
is  war  J  Elphitutone  ▼.  B^dreeehund, 
Kaapf^  B^p,  SIS.  Bol  at  |inMnt» 
whan  in  court*  of  juttice,  whether  of 
Common  Law,  Equity,  Admiralty,  or 
Prise  Court,  it  becomes  necessary  to 
•foartain  what  la,  or  noV  orManoa  of  a 
war,  or  a  p^ace,  or  neutrality,  the  same 
13  now  uHually  determined  by  distinct 
acts  of  the  atate.  Upon  this  question, 
tlio  IbBowIag  aaaaa  ara  matorial  >-4llr 

Wm,  Grant  (in  case  of  Pelkam  Burke, 
I  Sdward'a  Aap.  Appandix  D ;  8  Camp. 


62;  BladAmim  r.  Thomptonf  15  East, 
90,  S.  P.)  obsarvad,  llm^  in  flfder  to  as- 
certain whether  or  not  a  war  or  state 
of  amity  <^  neutrality  subsists,  it  alws^s 
baknga  to  tba  OoasmoMMC  of  tho  ooiui> 
try  to  datermine  in  what  rdatioB  ooj 
other  country  sLtuJs  towards  it;  and 
that  is  a  point  upon  which  courts  of  jus- 
tiaa  aanaot  do(ddo ;  (t.  e.  witfaont  art- 
danoa  aliunde  as  to  tho  declarations  or 
resolutions  of  Government;)  and  the 
most  potent  evid€nc«  upon  such  a  sub- 
Jeot  ia  tka  daelaration  of  th«  atato.  And 
if  tha  atoto  recognises  any  plaoo  aa  bo- 
ing  or  as  not  being  in  the  relation  of 
hostility  to  this  country,  that  is  obliga- 
tory on  eonrta  of  Jaatioa.  Per  Lord  MU 
lenborougkf  8  Camp.  fi6  ;  and  see  other 
instnnfog  find  aafhorities,  1  Chitty*8 
Cuoiiuurciai  Law,  393-4. — C.  [  See,  also, 
Th»  U.  Staim  Paimer,  S  Whoat.  Baf . 
634,  635. } 
•  lib.  iiL  eap.  it, 
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MOK  to.  they  are  undertaken  without  any  apparent  cauae,  and  firom  no 
other  motiye  than  the  lost  of  phmder.  These  two  spedee  of 
war,  I  sa^, — tihe  lawfol  sad  the  flle^dtunate,— ere  to  be  care> 
fnllv  dietingiiiBhedy  ae  the  effects  ai3  the  rights  arising  from 
eaioh  are  very  different. 
2  08-  In  order  folly  to  conceive  the  grounds  of  this  distinction. 

Grounds  of  jg  necessftry  to  recollect  the  nature  and  pbject  of  lawful 
Uuj  diatine-  ^^^^  ^  remedy  against  obstinate  injustice 

that  the  law  of  nature  allows  of  war.  Hence  arise  the  rights 
which  it  gives,  as  we  shall  explain  in  tlie  sequel :  hence,  like- 
wise, the  rules  to  be  observed  in  it.  Since  it  is  equally  possi- 
ble that  either  of  the  parties  may  have  right  on  his  side, — 
and  since,  in  consequence  of  the  independence  of  nations,  thai 
point  is  not  to  be  decided  by  others  (§  40), — the  condition  of 
the  two  enemies  is  the  same,  while  the  war  lasts.  Thus,  when 
a  nation,  or  a  soyereign,  has  declared  war  against  another 
sovereign  on  account  of  a  difference  arisen  between  them,  their 
war  is  what  among  nations  is  called  a  kwful  and  formal  war; 
and  its  effects  are,  by  the  voluntary  law  of  nations,  the  same 
on  both  sides,  independently  of  the  justice  of  the  cause,  as  we 
shall  more  folly  show  in  the  sequel.*  Nothing  of  this  land  is 
the  case  in  an  informal  and  iUegitimate  war,  which  is  more 
properly  called  depredation.  Undertaken  without  any  right, 
without  even  an  apparent  cause,  it  cnn  be  productive  of  no 
lawful  effect,  nor  give  any  rleht  t  >  tlu  nuthor  of  it.  A  nation 
attacked  by  such  sort  of  eneraiej^  is  not  under  any  obligation 
to  oltserve  towards  thera  the  rules  prescribed  in  i  u  uial  war- 
£  321  ]  fare.  iSiie  may  treat  them  as  robbers.  (1)  The  inliabitants  of 
Geneva,  after  defeating  the  famous  s^ttempt  to  take  their  city 
by  escaiadef,  caused  lul  the  prisonera  WAUm  they  took  hm 
the  Savoyards  on  that  occasion  to  be  hanged  up  as  robbeis, 
who  had  come  to  attack  them  without  causAnd  withont  a  de- 
claration of  war.  Nor  were  the  G^neyese  censured  for  tUi 
proceeding,  which  would  have  been  detested  in  a  formal  wir« 

*  See  oh&p.  xiL  of  this  book.  are  hotte*  humani  geueru.  The 

{ (1)  Piratofl  majr  be  lawfulJjr  oaptared  anna  Flora,  11  Wheat.  Rep.  l.| 

by  the  paUlo  m  priTOto  •med  shiiMi  of  f  Id  tho  year  XML 

mj  uaHion,  fn  peaoe  or  irar;  ftr  iSuif 
iH 
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CHAP.  ▼» 

CHAP.  ¥• 

Of  m  nmiT,  avd  ov  tringb  jsm/moiso  to  ths  bkbht. 

THE  enemy  is  he  with  whom  a  nntinn  is  at  open  ^-ar.    The§  89.  Who 
Latins  had  a  prirticular  term  {Hoatis)  lo  denote  a  public*  enemy,  *".Sfr 
and  distingui^ihed  him  from  a  private  enemy  (//iiw*t'«8).    Our"*'*^  ' 
language  aflfords  but  one  word  for  these  two  classes  of  per- 
sons, who  ought,  nevertheless,  to  be  carefully  distinguished. 


(117)  As  to  the  definition  of  an  alien 
eoemy,  and  of  what  is  leM  than  a  gtnt- 
ml  enemy,  and  merely  an  kottU*  dU>- 
racter,  or  hottiU  rfidmM,  or  AMffl* 
triulf,  and  of  the  modern  decisions  on  the 
difensitiea  j  see  Bmd«$  JLutt,  5  Kob.  Kep. 
233;  1  Chitty's  Oommwdal  Law,  ZU 
to  412,  Id.  Index,  tit  HotHU  (AommImv 
and  Chittj's  L  Nat,  80  to  M. 

In  some  caaes,  generoiu  and  be- 
Mflfltal  ooiidinl  of  OB  enemy  win  oUi- 
terofi  Ida  hoatfle  character,  and  preefaulo 
his  pf'^pprty  from  becoming  subject  to 
•eixare,  a«  wa«  beaatifolly  Ultutrated 
by  Sir  W.  AoMft  deoiaios  in  Jong^  J. 

Baumann,  wktn  ■!!  Xngliflh  frigate, 
with  her  officers  and  crew,  having  been 
saved  from  ahipwreek  by  a  foreign 
I  neutral)  TMMel  and  eraiw»  tfie  fbnner 
vugratefoUy  carried  the  latter  Into  port 
as  prize;  |a:»5erting  ?he  hul  F<-nrh 
property  on  board;]  bat  a  restoration 
wae  decree^  on  Uie  gvoqad  Hut  raeh  % 
senrice  had  blotted  out  and  obliterated 
the  chararter  of  an  enemy,  [if  it  had 
ever  existed,  wUch  was  nut  the  fact) 
I  Bob.  Bep.  f45]  ud  aeo  H  ns,po*t, 
pp.  874-5. 

0/  the  ilUij'ttilif  of  btttoeen 
0ubject»  of  beUigertnt  »taU$, — Vaitel  is 
vety  fluoeinot  upon  this,  in  modem 
times,  the  meet  UnporteDt  oonseqaeneo 
of  war.   In  general  it  is  illegal  for  the 
private  snbt}ects  of  belligerents  to  hare 
any  oonunennal  transactions  or  deal- 
ings between  each  other,  in  expecta- 
tion of  or  pending  the  war;  for  other- 
wise assistaaoe  might  be  rendered  to 
the  onen^y  eneMing  fliem  to  protnel 
the  war,  and,  under  colour  of  oom- 
morcc,  secret  communieationg  migiht 
his  made  iiyorious  to  the  states  ot  oaoh 
wnmtry;  and  tiiefefare ttiete ia  no  auh 
thing  as  a  war  for  arms,  and  a  peace 
for  comraerco.    The  rule  and  the  prin- 
ciple upon  which  it  is  foondedf  are  iuily 
ooauBenied  upon  in  Uie  eoae  of  Tk$ 
ffoap,  1  Rob.  Rop.  196 ;  Pott*  v.  Belly  8 
Zona  Bep.  648 ;  ^f^nnen    BouMmm,  15 
d4  2 


East,  489;  Within  r.  PntttKun,  7  Taunt. 
^'i ;  Groiius,  B.  3,  o.  4,  s.  8 ;  Binkcf- 
shoek,  B.  1,  c.  3 ;  Chitty's  Lb  Nat  1  to 
S7.  The  ezeepllona  to  that  mle  are 
pometiracs  by  express  treaty :  (fee  2 
Ward's  Law  of  Nat.  858;)  and  iu  Great 
Britain  hare  been  pennitted  by  tempo- 
rary  acts,  or  by  orders  in  eottfteO,  anthot- 
izing  the  privy  council  to  grant  licenses, 
(gee  Phillimore  on  Licenses^  5.)  The 
eaae  of  priaeiieia  at  war  eontraetlng  fbr 
necessaries  eonstitutci^  an  exception* 
Antoine  r.  Morthead,  6  Taunt.  237— 
447 ;  1  Marsh.  Bep.  658;  Danhy  v.  Mort- 
Uttdy  6  Taant  88S|  Vattel,  pmt,  ^  2U, 

p.  411. 

Que-'itiong  gouietltnos  arise,  whether 
a  oonunercial  transaction  between  pai^ 
Ilea  in  difftrent  eountiiea,  afterwarda 
at  war  with  eaeh  other,  as  for  iBataiiee» 
<!reat  Britain  and  America,  pending 
war,  or  on  the  eve  of  war,  between 
tiieae  ooancrie^  waa  jMMfesi  «llM<iiiM. 
If  it  be  pending  war,  or  in  contempla- 
tion of  it,  and  against  its  spirit,  and  not 
expressly  licensed  by  the  OoTemmen^ 
then  it  la  QlegaL  See  tike  rale  in  the 
eaae  of  McOavon  v.  Stunirt,  in  the 
House  of  Lord*,  (14  July,  I  S.'.O,)  4  Wils. 
A  Shaw,  183-4.  An  alien  carrying  on 
t»de  in  an  enemy'a  eonntij,  thoa^ 
leaident  there  also  in  the  character  of 
consul  of  a  neutral  state,  has  been  con- 
sidered an  alien  wmy,  and  as  such 
diiabled  to  ana>  and  lidde  to  oonflaaa. 
tion.  MMtdd  T,  Asmono,  S  Yea.  A 
Benme?,  323. 

But  these  rules  prohibiting  com- 
Bene  between  the  anl^Jeeta  of  bellige- 
rent states,  do  not  affect  neutral*  ;  (ex- 
cepting, indeed,  tho  liability  to  visitation 
and  search;)  and,  t);terefore,  actions 
may  be  anati&ed  in  Xnglaikd  bj  a  sen- 
tral  on  a  promissory  note  given  to  him 
by  n  British  subject  in  an  enemy's 
country,  for  goods  sold  by  the  neutral 
to tiie  latter  there.  Oowp.  M3;  Anmv 
ret  V.  iforrit,  3  Camp.  303.  And  it  has 
even  been  heldb  that  an  Snglishmaa 
l2  425 
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BOOK  m.  A  privftte  enemy  is  one  who  seebi  to  hurt  us,  and  takes  pl< 
■       ^'  sure  in  tlie  evil  that  befals  us.   A  public  enemy  forma  elaiins 
against  us^  or  rejects  ours,  and  maintains  his  real  or  pretended 
rights  by  force  of  arms.    The  former  is  never  innocent ;  he 
fosters  rancour  and  hatred  in  his  heart.    It  is  possible  that 
the  public  enemy  may  ho  free  from  such  odious  sentimente, 
that  he  does  not  vnah  us  ill,  and  only  seeks  to  maintain  his 
rights.    This  observation  is  necessary  in  order  to  regulate  the 
dispositions  of  our  heart  towards  a  public  enemy. 
}70.  AU      When  the  sovereign  or  ruler  of  the  state  declares  war 
itttU^^to  against  another  sovereign,  it  is  understood  that  the  whole  na- 
l^jiU^saT*  tion  declares  war  against  another  nation ;  for  the  Bovereiga 
WM  M«  one-  represents  the  nation,  and  acts  in  the  name  of  the  whole  so- 
wSm,       diBtj  (Book  I.  {i  40,  41 ;)  and  it  is  only  in  a  body,  and  m  her 
national  character,  that  one  nation  has  to  do  with  another. 
Hence,  these  two  nations  are  enemies,  and  all  the  subjects  of 
the  one  are  enemies  to  all  the  snbjeets  of  the  other.   In  this 
particular,  custom  and  principle  are  in  accord. 
I  n.  tnd     Enemies  continue  such  wherever  they  happen  to  be.  The 
contiiiu<^  to  place  of  abode  is  of  no  consequence  here.    It  is  the  poliUeal 
be  eadimefl        which  determine  the  character.    Whilst  a  man  continue* 
hiU|]Mw.^  citizen  of  his  own  country,  he  is  the  enemy  of  all  those  with 
whom  his  nation  is  at  war.    But  we  must  not  hence  conclude 
that  these  enemies  may  treat  each  other  as  such,  wherever 
they  happen  to  meet.    Every  one  bein^  master  in  his  respect- 
ive country,  a  neutral  prince  will  not  allow  them  to  u^e  any 
violence  in  his  territories. 
{ ri.  wim.    Since  women  and  children  are  subjects  of  the  state,  and 
tewoBSMi  members  of  the  nation,  they  are  to  be  ranked  in  the  daas  of 
And  ohudren  gneioies.   But  it  does  not  thence  follow  that  we  are  jasttfiaUa 
*^in  treating  them  like  men  who  bear  arms,  or  are  capaUa  of 
enemiea.     bearing  them.    It  will  appear  in  the  sequel,  that  we  have  noi 
[  822  ]  the  same  rights  aoainst  all  classes  of  enemies. 
^  73.  Things    Whou  onco  WO  haTO  precisely  determined  who  oar  enemies 
belonging  to       \i  jg  g^gy  iq  Jq^qw  what  arc  the  things  belonging  to  the 
enemy  fr»^«  hosfiles).    We  hnrr  pimwn  that  not  only  the  sove- 
reign with  wlium  we  are  at  war  is  an  enemy,  but  also  his  whole 
nation,  even  the  very  women  and  children.    Every  thing, 
therefore,  which  lu  Ion  its  to  that  nation, — to  the  state,  to  the 
sovereign,  to  the  subjects,  of  whatever  age  or  sex, — every 
thing  of  that  kind,  I  say,  falU  uuvler  the  description  of  thinga 
belonging  to  the  enemy. 

domiciled  in  &  foroicrn  "tnt*'  amttt/  commerce  In  a  hn»ttte  eoantrr,  i$  b» 
with  this  oountrj  may  law  l  ull/  exer-  oonaidorcd  as  impressed  with  s  boanttie 
dtt  ^»  privfl^SM  of  a  ralijaet  of  «hanw«er,  wUh  idtow  at  iMMft  t»  m 
plMe  where  he  ia  resident,  to  trade  with  much  of  hii  Mmeroe  m  maj  b«  con- 
nation  in  hostili^  with  Englanrl.  1  nccloU  with  that  estublishmeiit .  ita  l 
Maole  A  Solwjn,  726,  ted  ^u<ere,  i  See  this,  whether  he  maintains  that  tstm- 
Mfbigtlem  t.  !%•  Marytmmi  Jm.  €»*  f  MUhment m  apirtwr,  <r  1 » told  ttlSfc 
Cranch,  506.}  Bat,  in  general  bo  who  The  CUto,  3  Rotw  ISj  JUf>»ftlmi,  Hi 
MintaiTifi  aa  «itahUilu&«ntor  hooM  of  41to44iF-<}. 
42d 


Digitized  by  Google 
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And,  with  mped  to  things,  the  case  is  the  same  as  with  Bm  hl 

respect  to  pereons : — things  belonging  to  the  enemy  continiie 
such,  wherever  they  are.  (1)  But  we  are  not  hence  to  con-  §  74.  oon- 
dade,  any  more  than  in  the  case  of  persons (§  11}*  that  wc^"^*)"^^^ 
evcrjwhere  possess  a  right  to  treat  those  things  as  things  be-^'^^'^^^'^ 

longintr  to  the  enemy. 

Since  it  is  not  the  place  where  a  thing  is,  which  determines 
the  nature  of  that  tiling,  but  the  character  of  the  person  to 
^vhdiQ  it  belongs, — things  beloiu/ing  to  neutral  persoiiSy  whtchi  7*.  Neu- 
hajjpen  to  be  in,  an  enemy's  country^  or  on  hoard  an  enemy's ^ 
shipSy  are  to  be  distinguished  from  those  which  belong  to  the  ,n°flniiwj. 
enemy.    But  it  is  the  owner's  business  to  adduce  erident  proof 
thai  they  are  his  property :  for,  in  ddhnlt  of  sndi  proof,  a 
thing  is  naiorally  presumed  to  helong  to  the  nation  in  whose 
possession  it  is  found.  (148) 

The  preceding  section  relates  to  movahle  property:  hut 
the  role  is  different  with  respect  to  immoTshle  possessions, 
such  as  landed  estates*    Since  all  these  do  in  some  measure  }  7A.  LuxdM 
belong  to  the  nation,  are  part  of  its  domain,  of  its  territory, po«Mw«d 
and  under  itg  government  (Book  I.  §§  'J04,  235,  Book  H.  fo«>i«ne»i» 


§  114) — and  since  the  owner  is  still  a  subject  of  the  ronntryl 
as  possessor  of  n  l;niiled  estate, — property  of  this  kind  does 
not  cease  to  be  enemy's  property  (res  Jwstilcs),  though  pos- 
sessed by  a  neutral  foreigner.  Nevertheless,  war  being  now 
carried  on  with  so  much  moderation  and  iudul^ance,  protec- 
tions are  granted  for  houses  and  lands  possessed  by  foreigners 
In  an  enemy's  conntiy.  For  the  same  reason,  he  who  dedares 
war  does  not  oonfiscate  the  immovable  property  possessed  in 
his  country  by  his  enemy*s  sabjects.  By  permittmg  them  to 
purchase  and  possess  snoh  property,  he  has  in  that  respect 
admitted  them  into  the  number  of  his  subjects.  But  the  in- 
come may  be  sequestrated,  in  order  to  prevent  its  being  re* 
mitted  to  the  enemy's  country. 

Among  the  things  belonging  to  the  enemy,  are  likewise  in-§  77.  TMngi 
corporeal  things, — all  his  rights,  claims,  and  debts,  excepting,  ^ 
however,  those  kind  of  rights  granted  by  a  third  party,  and  i^^JLjj^ 
which  the  grantor  is  so  far  concerned,  that  it  is  not  a  matter 
of  indifTtTcnce  to  him,  in  what  hands  they  are  vested.    Such,  £  32S  "J 
for  iribtuiice,  are  the  rights  of  commerce.    But  as  debts  are 
not  of  this  number,  wai*  gives  us  the  same  rights  over  any  sums 
of  money  due  by  neutrad  nations  to  our  enemy,  as  it  can  give 
over  his  other  property.(149) 

[(1)  See  Johruon  et  aL  v.  Ticrnti/.nnn  (149)  This  was   the  ancipnt  law  of 

Balen,  Ac.    Vfta  N«M|  1:^0  CaoMS,  nattoQS,  Au.  Hen.  r.  Wetdon,  Parker 

p.  7.}  Rep.  207,  tbongli  ocrteinly  draied 

(148)  A0  to  protection  to  BMtnV  Rolle,  J.   At  all  events,  it  \»  now  at. 

property  and  modern  decision",  see  1  tered;   see  aathorities,  antt,  284,  n« 

Cbitty's  Commercial  Law,  3b5 — 440;  (134;)  1   Chittj'a  Commercial  htm, 

td.  Index,  tit  jr«Mfral»/  1  Ohltty't  L.  438;  1  Chittj*!  L.  Nftt.  8S  to  80^^ 

Nat  34,  64,  IIS—IU*  188  J  Id.  Ind*!^  {Bnt  •««  JVh</(M  T.  Aalir,  8  Oniibh, 

tit  AMlrafo.-47.  19.  | 
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:  iBi      When  Alexander,  hj  conquest,  became  absolute  master  of 
^-^Tbebes,  he  remitted  to  the  Thcssalians  a  hundred  talents 
which  th«y  owed  to  the  Thebftne.*  The  sovereigii  hae  n»tn* 
xallj  the  flame  right  ow  what  his  sabjectB  may  owe  to  etie> 

mies,  he  may  therefore  confiscate  debts  of  this  nature,  if  the 
term  of  payment  happen  in  the  time  of  war ;  or  at  least  he 
may  prohibit  his  subjects  from  paying  while  the  war  continues. 
But,  at  piTsent,  a  regard  to  the  advantage  and  safety  of  com- 
merce has  induced  all  the  sovereigns  of  Euro})e  to  act  with 
less  rigour  in  this  point.  (150)  And  as  the  custom  has  been 
generally  received,  he  who  should  act  contrary  to  it  would 
violate  the  pohlic  faith ;  for  strangers  trusted  his  subjects  only 
firom  a  finn  penuasion  that  the  general  castom  woiild  he  ob> 
served.  The  state  does  not  so  much  as  touch  the  sums  wMeh 
U  awei  to  the  mmy:  money  lent  to  the  public  is  everywhere 
sxempt  from  confiscation  and  seisore  in  ease  of  war. 


CHAP.  VL 

CH^-^     OF  THB  BiniET*8  AUJES-^V  WABIIKB  A8600IATI0KS — OF 

AUXTLTAMBB  AJSh  SUBBIDIBS. 


I  It.  Ikia.  WE  have  sufficiently  spoken  of  treaties  in  general,  and 
ties  rthArt  shall  here  touch  on  this  subject  only  in  its  particular  relations 

to  war.  Treaties  relating  to  war  arc  of  several  kinds,  and 
vary  in  their  objects  and  clauses,  according  to  the  will  of  those 
who  make  them.  Besides  applviug  to  them  all  that  we  have 
Baid  of  treaties  in  general  (Book  If.  Ch.  XTI.  Ac),  they  may 
also  bo  divided  into  treaties  real  and  personal,  equal  and  un- 
equal, &c.  But  they  have  also  their  specific  difierences,  vis. 
those  which  relate  to  their  particular  object,  war. 
f  m  iMbi.  Under  this  relation^  alliaftoes  made  for  warlike  purposes  are 
rirc  anri  of.  jiy]  general  into  dtfemioe  and  offensive  alliances.  In 
feMiy«»m.  ^jj^  former,  the  nation  engages  only  to  aefend  her  ally  in  case 
he  be  attacked :  in  the  latter,  she  unites  wit^i  him  for  the  pur- 
pose of  making  an  attack, —  of  jointly  waging  war  against 
another  nation.  Some  alliances  are  both  offensive  and  de- 
fensive ;  and  there  seldom  is  an  offensive  alliance  which  is  not 
also  a  defeiiaive  one.    But  it  is  very  usual  for  aiiiauces  to  be 

(  324  ]  purely  defennve:  and  these  are  In  general  the  most  natural 
and  lawfbL  It  wouM  he  a  tedious  and  even  a  useless  task  to 
enumerate  In  detail  all  the  varieties  Incident  to  such  aUianoes. 

•  Grotiiu,  do  Jure  I'  Ui  &  Paois,  lib.  iii.  cap.  riiL  I  4. 
(160)  See  npra,  n.  (U^). 
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Some  are  made,  without  restriction,  against  all  opponents :  in  book  m. 
others,  certain  states  are  excepted ;  others  again  are  formed 
against  such  or  such  a  nation  ezpreeslj  mentioned  bj  name. 

Bat  a  difference  of  great  importance  to  be  olwerved,  espe-  ^  so.  iMf- 
dally  in  defensive  alliances,  is  Aat  between  an  intimate  and  f«"Qoe  bo. 
complete  alliance,  in  which  we  agree  to  a  anion  of  interests^ —  [^e  LI^ 
and  another,  in  which  we  only  promise  a  stated  snccoor.  The^^^^^ 
alliance  in  which  we  nproe  to  a  union  of  interests  is  a  warlik'=' mixHinry 
association :  each  of  the  parties  act?  v>ith  his  whole  force  ;  all  ti©»ii©B. 
the  allies  become  principals  in  the  war ;  they  have  the  same 
friends  and  the  same  enemies.  But  an  alliance  of  this  nature 
is  more  particularly  termed  a  warlike  associcUioji,  i^heu  it  hi 
offensiTe. 

When  a  sovereign,  without  directly  taking  part  in  the  war  {  sl  AumU 
made  by  another  sovereign,  only  sends  him  succours  of  troops  I'^^'Mfii 
or  ships,  these  are  called  aiixUiane&. 

The  auxiliary  troops  serve  the  prince  to  whom  they  are  sent, 

accordin^^  to  their  sovorfiirn's  orders.  If  they  are  purely  find 
simply  sent  witlioiit  restriction,  thoy  nre  to  serve  equally  on 
the  offensive  and  the  defensive;  and  for  the  particulars  of  their 
operations,  they  arc  to  obey  the  directions  of  the  prince  to 
whose  assistance  they  come.  Yet  this  prince  has  not  the  free 
and  entire  disposal  of  them,  as  of  his  own  subjects:  ther  are 
granted  to  him  only  for  his  own  wars ;  and  he  nas  no  right  to 
transfer  them,  as  auxiliaries,  to  a  third  power. 

Sometimes,  this  succoor  from  a  potentate  who  does  not  di-  j  83.  BM' 
rectly  take  part  In  the  war,  consists  in  money :  and  then  it  is***** 
callea  a  subsidy.  This  term  is  now  often  tfiken  in  another 
sense,  and  signifies  a  sum  of  mnnry  annually  ])aid  by  one 
sovereign  to  another,  in  retui'n  for  a  body  of  troops  which  the 
latter  furnishes  to  the  other  to  carry  on  his  wars,  or  keeps  in 
readiness  for  his  service.  The  treaties  for  procuring  such  a 
resource  are  called  nMdkarf  treoHei.  France  and  ISngland 
have  at  present  such  treaties  existing  with  several  of  the 
northern  powers  and  princes  in  Germany^  and  continue  them 
even  in  times  of  peace. 

In  order,  now,  to  judge  of  the  morali^  of  these  several  trea-  ^  ss.  whe» 
ties  or  allianco?, — of  their  le^ritimacy  according  to  the  law  of  a  nation  ii 
nations,  we  must,  in  the  first  place,  lay  down  this  incontro-^^®^ 
vertible  principle,  that  It  is  Jaivful  and  comnhendahle  to  sue- 
couT  and  assist,  by  all  possible  i/ieans,  a  nation  engaged  iri  a 
just  war  ;  and  it  is  even  a  duty  incumbent  on  every  nation, 
to  give  meh  assistance,  whm  9he  eon  give  it  withaut  injury 
to  Asrts{f .   Bta  no  ai$igtanee  whatever  i»  to  be  n^orded  to 
Mm  who  is  engaged  la  an  unjuet  war.   There  is  nothing  in 
this  which  is  not  demonstrated  by  what  we  have  said  of  the 
common  duties  of  nations  towards  each  other.  (Book  I T.  Ch.  I.) 
To  support  the  cause  of  justice  when  we  are  able,  is  rdways 
commendable :  but,  in  assisting  the  unjust,  we  partake  of  his 
Grime,  and  beoome,  like  him,  guilty  of  injustice. 
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i>ooK  m.      If,  to  the  principle  we  have  now  laid  Jown,  joa  add  th<* 
^  .consideration  of  what  a  nation  owes  to  her  own  safety,  and 


}  84.  udtoof  the  oare  which  it  U  so  natoral  and  00  fit  that  die  flhonld 
make  aiu-  ^0  to  pot  herself  m  a  copdition  to  reiast  her  enemiea,  tou 
anceo  for  ^  j^^^^  readily  perceiTO  how  clear  a  right  a  nation  Baa 

r  825  1  wnrliko  •■llmtirt^,  and  tapooiaUy  delenBive  «-^h'fflffftP, 

^        ■*  whose  sole  tendency  is  to  maintain  all  pardaa  in  the  quiet 
and  secure  possession  of  tlieir  property. 

But  great  circumspection  is  to  be  used  in  forminj?  such 
alliances.    Enji^agements  by  wiiich  a  nation  may  be  dra\ni 
into  a  war  at  a  moment  \s\ivn  she  least  expects  it,  ought  not 
to  be  contracted  without  ver^-  important  reaeona,  sad  a  direot 
Tiew  to  the  welfare  of  the  state.  We  here  speak  of  alUanoea 
made  in  time  of  peace,  and  bj  way  of  preeaotion  against 
foture  contingencies. 
^      Alii      If  there  be  question  of  contracting  an  alliance  with  a  na- 
anoMmade  ^jf,Y^  already  en^'n^od  in  a  Tvar,  or  on  the  point  of  engaging 
tioaMtoaJl  ^  ^^^^        things  are  to  be  considered :  1.  The  justice  01 
engaged  in  *hat  nation's  quarrel.    2.  The  welfare  of  the  state.    If  the 
war.         war  which  a  prince  wages,  or  is  preparing  to  wage,  be  un- 
just, it  is  not  allowable  to  form  an  alliance  with  him ;  for 
unnstioe  is  not  to  he  supported.    If  he  is  iustifiable  in 
taking  vp  arms,  it  still  remains  to  be  eonttdered  whether  the 
welfare  of  the  state  aUows  or  re<|uires  us  to  emhad  in  his 
quarrel :  for  it  is  onlj  with  a  view  to  the  welfare  of  the 
state  that  the  Bovcrcign  ought  to  use  his  authority :  to  that 
all  his  measures  should  tend,  and  especially  those  of  the 
most   important   nature.      What  other  consideration  can 
authorize  him  to  expose  his  people  to  the  calamities  of 
war? 

§  86.  lacit  As  it  is  Only  for  the  support  of  a  just  war  that  we  are  al- 
dMM  in  lowed  to  give  assistance  or  contract  aUiancea,— every  ftii^w^, 
j^'"^"^  every  warlike  asBodntion,  every  audliaiy  treaty,  contracted 
by  way  of  anticipation  in  time  of  peace,  and  with  no  view  to 
any  partievlar  war,  necessarily  and  of  itself  includes  this 
tacit  clause — that  the  treaty  shall  not  be  obligatory  except 
in  case  of  a  just  wnr.  On  any  other  footing,  the  alliance 
could  not  be  validly  contracted.    (Book  II.  §§  161,  168.) 

But  care  must  be  taken  that  treaties  of  alliance  be  not 
thereby  reduced  to  empty  and  delusive  formalities.  The 
tacit  restriction  is  to  be  understood  only  of  a  war  which  is 
evidently  unjust ;  for  otherwise  a  pretence  for  elnding  treatise 
woold  never  be  wanting.  Is  there  question  of  contracting 
an  alliance  mth  a  power  actually  at  war  ?  It  behooves  you 
most  religiously  to  weigh  the  jnstioe  of  his  cause :  the  jndg- 
ment  depends  solely  on  you,  since  you  owe  him  no  assistance 
any  further  than  as  his  qunrrol  is  just,  and  your  own  circum- 
etancea  mnke  it  convenient  for  you  to  embark  in  it.  But 
wlion  once  engaged,  nothing  less  than  the  manifest  injustice 
of  his  cause  can  excuse  you  from  assisting  hiin.    In  a  doubt- 
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ful  case,  you  aro  to  presume  that  your  ally  has  justice  on  his  book  in. 
fide ;  Uiat  being  his  oweern.  ■  ^ 

Bnt  if  yon  entertain  strong  donbtSy  yov  maj  very  furly 
and  eoDinendably  interpose  to  effect  an  aooonunodation. 
Thns  you  may  bring  the  jnstiee  of  the  cause  to  die  test  of 
evidence,  by  discorering  which  of  the  contending  parties  re-  [  826  ] 
fines  to  accede  to  equitable  conditions. 

As  every  alliance  implies  the  tacit  danse  above  mentioned,  j  sr.  i» 
he  who  rcfases  to  succour  his  ally  in  a  war  that  is  manifestly  f^'^ 
onjust  is  not  chiirgeable  with  a  breach  of  alliance. 

When  alliances  have  thus  been  contracted  beforehand,  the°"^^ 
question  is,  to  determine,  in  the  course  of  events,  those  cases 
in  wliich  our  engagements  come  in  force,  and  we  are  bound 
to  act  in  consequence  of  the  alliance.    This  is  what  is  called^  What 
casus  fader  in,  or  case  of  the  alliance,  and  is  to  be  discovered  ^f"*** 
in  the  concurrence  of  the  circumstances  for  which  the  treaty ' 
has  been  made,  whether  those  cireomstanoes  ha?e  been  ex- 
pessly  specified  in  it^  or  tacitly  supposed*   WbatcTer  hat 
Men  promised  in  the  treaty  of  allhuice  is  due  in  tiie  mmcs 
fcederUy  and  not  otherwise. 

As  the  most  solemn  treaties  cannot  oblige  any  one  to  &Toar|  as.  it 
an  unjust  quarrel  (§  86) :  the  casus  fcedertB  nerer  takes  place  ^''^^^r  takes 
in  a  war  that  is  manifestly  unjust.  ^^^^ 

In  a  defensive  alliance,  the  cams  foederis  does  not  exist  im-'^*"***'' 
metliately  on  om'  ally  being  attacked.    It  is  still  our  duty  to  §  90.  How 
examine  whether  he  has  not  given  his  enemy  just  cause  to'''®*^»°* 
make  wax  against  him :  for  we  cannot  have  engaged  to  un-  ^^^^^ 
dertake  his  defence  with  the  view  of  enabling  him  to  insult 
others,  or  to  refuse  them  justice.    If  he  is  in  the  wrong,  wo 
must  induce  him  to  offer  a  reasonable  satisfaction ;  and  if  his 
enemy  will  not  be  contented  with  it,  then,  and  not  till  then, 
the  obli^tion  of  defending  him  commences. 

But  if  the  defensiTe  sSiance  contains  a  guarantee  of  all  I  vi.  tad  lo 
the  territofies  at  that  time  possessed  by  the  ally,  the  casus  <''<^'^^y 
feukris  immediately  takes  place  whenever  those  territories 
are  invaded  or  threatened  with  an  invasion.  If  they  are 
attacked  for  a  just  cause,  we  must  ptevail  on  our  ally  to  give 
satisfaction ;  but  we  may  on  good  pounds  oppose  his  being 
deprived  of  his  possessions,  as  it  is  generally  witli  a  view  to 
our  own  security  that  we  undertake  to  guaranty  them.  On 
the  wliole,  the  rules  of  interpretation,  which  we  have  given 
in  an  express  chapter,*  are  to  be  consulted,  in  order  to  de- 
termine, on  particular  occasions,  the  existence  of  the  casus 
/"oederis. 

If  the  state  that  has  promised  succours  finds  herself  un- 1 92.  Tbt 
able  to  furnish  them,  her  inabili^  alone  is  sufficient  to  dis-movii 
pense  with  the  obli^tion;  and  if  she  cannot  giye  her  as-***^^^* 
sistance  without  ezponng  herself  to  CTident  danger,  tMs^^'^j^'J^^''^ 
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aooK  in.  cirrnmstnnco  also  dispenses  with  it.  This  would  he  one  of 
■  those  cases  in  which  a  treaty  hecomes  pernicious  to  th<* 

fctnlih  it,    state,  and  therefore  not  ohligatory  (Book  II.  §100).  But 
MbUoMJeu ^ ®  ^^^'^  speak  of  an  imminent  dauber,  threatening  the  very 
voaid  b«    existence  of  the  state.   The  ease  of  sneh  a  danger  is  taeilly 
MpoMd.    and  neoessarily  reeenred  in  every  treaty.   As  to  remote 
dangers,  or  those  of  no  extraordinaiy  ma^tnde, — since 
[  827  ]  they  are  inseparable  from  every  military  allianoe^  it  would 
be  absurd  to  pretend  that  they  should  create  an  exception ; 
and  the  sovereign  may  expose  the  nation  to  them  in  consider* 
ation  of  the  adTantages  which  she  reaps  from  the  alliance. 

In  virtue  of  these  principles,  we  are  absolved  from  the 
obligation  of  sending  assistance  to  an  ally  while  we  are 
ourselves  engaged  in  a  war  which  requires  our  whole 
Btreni^  we  are  able  to  oppose  oar  own  enemies  and 
to  assist  onr  allj  at  the  same  time^  no  reason  oan  be  pleaded 
for  sndi  dispensation.  Bitt>  in  sneh  cases,  it  rests  with  our- 
aelree  to  determine  what  our  circumstances  and  strength  will 
allow.  It  is  the  same  with  oth^r  things  which  may  hare 
been  promised,  as,  for  instance,  provii^ionf^.  There  i^^  no 
obligation  to  furnish  an  ally  with  them  when  we  want  them 
for  our  own  use. 

2  93.  Other    We  forbear  to  repeat  in  this  place  what  wo  have  said  of 
various  other  cases,  in  discoursing  of  treaties  in  general,  as, 
for  example,  of  the  ]ffeftffenoe  doe  to  the  more  ancient  allj 
(Book  II.  f  167),  and  to  a  protector  (ibid.  {  204),  of  the 
meaning  to  be  annexed  to  the  term    allie$f**  in  a  treaty  in 
which  they  are  reserved  (ibid.  §  809).   Let  ns  only  add,  on 
this  last  question,  that,  in  a  warlike  alliance  made  against  all 
opponents,  tlie  allies  excepted,  this  exception  is  to  be  understood 
only  of  the  present  allies.    Otherwise,  it  would  afterwards  be 
easy      elude  the  former  treaty  by  new  alliances ;  and  it 
would  be  impossible  for  us  to  know  either  what  we  are  doing 
in  conelndiu£  such  a  treaty,  or  what  we  gain  by  it. 
Twoof  th*    A  case  iniich  we  have  not  spoken  of  is  this:— >Three 
]  arti  in    powcrs  havc  CDtcred  into  a  treaty  d  deSmsive  allianoe :  two 
JJ^^JI^*^!^  of  them  quarrel,  and  make  war  on  each  other how  is  the 
nftm.     third,  to  act  ?    The  treaty  does  not  hind  htm  to  assist  either 
the  one  or  the  other ;  for  it  would  be  absurd  to  say  that  he 
has  promised  his  assistance  to  each  against  the  other,  or  to 
one  of  the  two  in  prejudice  of  the  other.    The  only  obliga- 
tion, therefore,  which  the  treaty  imposes  on  him,  is  to  en- 
deavour, b^  the  inteiposition  of  hm  good  offices,  to  eileci  a 
leconeiliation  between  hJs  idlies ;  and  if  his  mediation  proves 
nnsnccessliil^  be  remains  at  liberty  to  assist  the  party  who 
appears  to  have  justioe  on  his  side, 
d  94.  R«.     To  refuse  an  ally  the  succours  due  to  him,  without  having 
fuajii  of  the  any  just  catise  to  allege  for  such  refusal,  is  doing  him  an  in- 
jury, ?mce  it  is  a  violation  of  the  perfect  right  which  we  gav« 
him  by  a  formal  engegement.   I  speak  of  evident  casea^  it 
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being  then  only  that  the  right  is  perfect ;  for,  in  those  of  a  hook 
donhtful  natttre,  it  rests  with  each  party  to  judge  what  he  is 


HI. 
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able  to  (lo(§  0*2) :  but  he  is  to  judge  maturely  and  impartially, 
and  to  act  with  candour.  And  as  it  is  an  obligation  naturally 
incumbent  on  iis,  to  repair  any  damage  caused  by  our  fault, 
and  especially  by  our  injustice,  we  are  bound  to  indemnify 
an  ally  lor  all  the  losses  he  may  have  sustained  in  consequence 
of  our  unjust  refusal.  How  much  circumspection,  therefore, 
k  to  be  used  in  forming  engagements,  which  we  cannot  re- 
foBt  to  fulfil  without  material  injnrr  to  our  affairs  or  our  [  828  ] 
hi»om',  and  which,  on  the  other  hand,  if  complied  with,  may 
be  prodnetiTe  of  the  most  seriofiu  conBe<]nenc66. 

An  en gn  gement,  which  may  draw  us  into  a  war,  is  of  great  ^  95.  Tht 
monicnt :  in  it  the  very  existence  of  the  state  is  at  stake,  enemy's 
He  who  in  an  alliance  promises  a  subsidy  or  a  body  of  auxilia- 
ries,  sometimes  imagines  that  he  only  risks  a  sum  of  money 
(HT  a  certain  number  of  soldiers ;  whereas  he  often  exposes 
himself  to  war  and  all  its  oalamitiee.  The  nation  against 
whom  he  fmnushes  asantaaee  will  look  upon  him  as  her 
enemy ;  and  should  her  arms  proTe  sncceselhl,  she  will  carrr 
the  war  into  his  country.  But  it  remains  to  be  determinCMQi 
whether  she  can  do  this  with  joBtice,  and  on  what  occasions. 
Some  authors*  decide  in  general,  thit  ^vhoever  joins  our 
enemy,  or  assists  liim  nsiain^t  us  with  money,  troops,  or  in 
any  other  manner  whatever,  becomes  thereby  our  enemy,  and 
gives  us  a  right  to  make  war  against  him : — a  cruel  decision, 
and  highly  inimical  to  the  peace  of  nations !  It  cannot  be 
supported  by  principles ;  ana  happily  the  pradace  of  Europe 
stands  in  opposttlon  to  it. 

It  is  tme,  indeed,  that  every  assodate  of  my  enemy  is 
himself  my  enemy.  It  is  of  little  consequence  whether  any 
one  makes  war  on  me  directly,  and  in  his  own  name,  or 
under  the  auspices  of  another.  Whatever  rights  war  ^ves 
me  aL'ain^t  my  principal  enemy,  the  like  it  gives  me  against 
all  ius  associates :  for  I  derive  those  rights  from  the  right  to 
security, — from  the  care  of  my  own  defence;  and  I  am 
equally  attacked  by  the  one  and  the  other  party.  But  the 
qnestum  is,  to  know  whom  I  may  lawfully  account  my  ene- 
my's assodafte,  miited  against  me  in  war. 

First,  in  that  class  F shall  rank  all  those  who  are  really  i  96.  iboM 
united  in  a  warlike  association  with  my  enemy,  and  who  » 
make  a  common  cause  with  him,  though  it  is  only  in  the  ^^^^^ 
name  of  that  principal  enemy  that  the  war  ir  carried  on.  tbp  enemy 
There  is  no  need  of  proving  this,    in  the  ordinary  and  open  are  his  «mo. 
warlike  assodatious,  the  war  is  carried  on  in  the  name  of  all ******* 
the  allies,  who  are  all  equally  enemies  (§  80). 

In  the  second  place,  I  account  as  associates  of  my  enemy,  i  97.  And 
those  who  assist  him  in  his  war  without  bemg  obliged  to  it*>^«ko 
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BOOK  m.  by  any  tiv^aty.  Since  they  freely  and  voluntarily  declare 
cBAp.  VI.  against  lu. ,  they,  of  their  own  accord,  choose  to  become  my 


auist  him,  eucmies.    If  they  go  no  farther  than  furnishing  a  determined 
witihotttiw.  Buccour,  allowing  some  troops  to  be  raised,  or  advancing 
l^^it  by  ^  money, — and,  in  other  respects,  preserre  toiwds  me  the  ae- 
treaties;    onstomed  relations  of  fnendship  and  neutrality, — maj 
oTerlook  that  ground  of  complamt ;  but  still  I  have  a  right 
to  call  them  to  account  for  it.   This  prudent  caution  of  not 
•    always  coming  to  an  open  rupture  with  those  who  give  soeb 
assistance  to  our  enemy,  that  we  may  not  force  them  to  joi& 
him  with  all  their  strength, — this  forbearance,  1  say,  hsi 
gradually  introduced  the  custom  of  not  looking  on  such  as- 
sistance as  an  net  of  hostility,  especially  when  it  consks 
.  [_  329  3  only  in  the  permission  to  enlist  volunteers,    llow  often  have 
the  Switzera  granted  levies  to  France,  at  the  same  time  thai 
they  refused  such  an  indulgence  to  the  house  of  Austria, 
though  both  powers  were  in  alliance  with  them  !    How  often 
have  they  allowed  one  prince  to  levy  troops  in  their  couutrj, 
and  refused  the  same  permisslQii  to  his  enemy,  when  thej 
were  not  in  alliance  with  either !  The j  granted  or  denied 
that  &vour  according  as  they  judged  it  most  expedient  fx 
themselyes;  and  no  j^ower  has  oyer  dared  to  attack  them  oa 
that  account.  But  if  prudence  dissuades  us  from  maliDg 
use  of  all  our  right,  it  does  not  thereby  destroy  that  ri^t 
A  cautious  nation  chooses  rather  to  overlook  certain  points, 
than  unnecessarily  to  increase  the  number  of  her  enem!(^. 
?      Or       Thirdly,  those,  who,  being  united  with  my  enemy  Ij  an 
who  are  in  offensive  alliance,  actively  assist  him  in  the  war  which  k 
SiMM**^*  declares  against  me, — those,  I  say,  concur  in  the  injury  in- 
wioT^ii.    tended  against  me.    They  sliow  themselves  ray  enemies,  ^nl 
I  have  a  right  to  treat  them  as  such.  Accordingly, 
Switzers,  whose  example  we  have  above  quoted,  seldom  grant 
troops  except  for  defensive  war.   To  those  in  the  serriee  cl 
France^  it  has  ever  been  a  standing  order  from  their  80ie> 
reigns,  not  to  cany  arms  against  the  empire,  or  against  the 
states  of  the  house  of  Austria  in  Germany.   In  1644,  die 
captains  of  the  Neufchatel  re^ment  of  0  u j,  on  informattos 
that  Ihey  were  destined  to^'serye  under  Marshal  Turenne,  in 
Germany,  declared  that  they  would  rather  die  than  dis 
their  sovereign  and  violate  the  alliances  of  the  Helveoc 
body.    Since  Fr:inec  hns  been  mistress  of  Alsace,  the  Swit- 
zers who  serve  in  her  armies  never  pass  the  Rhine  to  attack 
the  empire.    The  gallant  DaxclhoiTor,  captain  of  a  Bernf 
company  in  the  French  service,  consisting  of  200  men.  an  i 
of  which  his  four  sons  formed  the  first  rank,  seeing  the  gent- 
ral  would  oblige  him  to  pass  the  Rhine,  broke  liia  espontoon, 
and  marched  back  with  his  company  to  Berne. 
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claratioii)  iB  an  act  of  association  against  me ;  and  if  foUowod  boak  m. 
"by  effects^  I  may  look  on  the  part^  wlio  baa  contracted  it  aa  ■  ^ 
mj  enemy.   The  case  is  here  precisely  the  same  as  that  of  atociAtee 
natbn  assisting  my  enemy  without  being  nndw  any  obliga-  ^''^^^ 
tion  to  do  so,  and  chooeing  of  her  own  accord  to  become  my^'^^^' 
enemy.    (See  §  97.) 

A  defensive  alliance,  though  of  a  general  nature,  and  made  i  loo.  An- 
before  any  appearance  of  the  present  war,  produces  also  the 
same  effect,  if  it  stipulates  the  assistance  of  the  whole  « 
strength  of  the  allies :  for  in  this  case  it  is  a  real  league,  or 
warlike  association ;  and,  besides,  it  were  absurd  that  I 
should  be  debarred  from  making  war  on  a  nation  who  op- 
poses me  wiili  all  her  might,  and  thus  exhausting  the  Buurcc 
of  those  succours  with  ns^ch  she  furnishes  my  enemy.  In 
what  light  am  I  to  conud^  an  aonliarr  who  comea  to  make 
war  on  me  at  the  head  of  all  his  forces  r  It  would  be  mock- 
ery on  his  part,  to  pretend  that  he  is  not  my  enemy.  What  [  880  ] 
more  could  he  do^  were  he  openly  to  declare  himself  such  ? 
He  shows  no  tenderness  for  me  on  the  occasion :  he  only 
wishes  that  a  tender  regard  should  be  paid  to  himself.  And 
shall  I  suffer  him  to  preserve  his  provinces  in  peace,  and 
secure  from  all  danger,  whilst  ho  is  doing  me  all  the  mischief 
in  his  power  ?  No !  the  law  of  nature,  the  law  of  nations^ 
obliges  us  to  be  just ;  but  does  not  condemn  us  to  be  dupes. 

But,  if  a  defensive  alliance  has  not  been  made  against  meg  loi.  lii 
in  particular,  nor  concluded  at  the  time  when  I  was  openly  what  case  it 
pi  Lpai  lag  for  war,  or  had  already  begun  it, — and  if  the  allies 
have  only  stipulated  in  it  that  each  of  them  shall  furnish  a  I^e"eff««t! 
Stated  succour  to  him  who  shall  be  attacked, — cannot  require 
that  they  should  nedect  to  fulfil  a  solemn  treaty,  which  they 
had  an  miquestionable  right  to  conclude  without  any  injury 
to  me.  In  furnishing  my  enemy  with  assistance,  the^  only 
acquit  thcmselTCS  of  a  debt:  they  do  mc  no  wrong  m  di^ 
charging  it;  and,  consequently,  thev  afford  me  no  just 
grounds  for  making  war  on  them  (§  26).  Neither  can  I  say 
that  my  safety  obliges  mc  to  attack  them ;  for  I  should 
thereby  only  increase  the  number  of  my  enemies,  and,  in- 
stead of  a  slender  succour  which  thev  furnish  atrainst  me, 
should  draw  on  myself  the  whole  power  of  those  nations. 
It  is,  therefore,  only  the  troops  which  they  send  as  auxili- 
aries, that  I  am  to  consider  as  enemies.  These  are  actually 
united  with  my  enemies  and  fighting  against  me. 

The  contrary  principles  would  tend  to  multiply  wars,  and 
spread  them  beyond  aJl  bounds,  to  the  common  ruin  of  ni^ 
tions.  It  is  happy  for  Europe,  that,  in  this  instance,  the 
established  custom  is  in  accord  with  the  true  principles.  A 
prince  seldom  presumes  to  complain  of  a  nation's  contributing 
to  the  defence  of  her  ally  by  furnishing  him  with  succours 
which  were  promised  in  former  treaties^ — ^in  treaties  that 
irere  not  made  against  that  prince  in  particular.   In  the  last 
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BOOK  nr.  wnr.  tlie  United  Provinces  long  contmiied  to  fmpply  the  qtiocn 
'i^T'  V:  of  Hungary  with  subsidies,  and  ercn  with  troops  ;  and  France 
novor  complained  of  these  proceedings  till   those  troops 
marched  into  Alsace  to  attack  the  Frencn  frontier.  Switzer- 
land, in  virtue  of  her  alliance  with  France,  furnishes  that 
crown  with  nomerons  bodies  of  troops,  and,  nevertheless, 
Htos  in  peace  nith  all  Europe. 
Then  U  one  eaee^  b<mew.  irliich  might  forak  an  exception 
V    to  the  general  rnle ;  it  is  thAt  of  a  defensiTe  irar  which  M 
evidently  unjust.   For  in  such  case  there  no  longer  eziits 
any  obligation  to  assist  an  ally  (§§  8G,  87,  89).  If  you  under- 
take to  do  it  without  nece'^^itv,  and  in  violation  of  your  duty, 
you  do  an  injury  to  the  f  Tiemv,  and  declare  against  him  out 
of  mere  wantonness.    But  tnis  is  a  case  that  very  rarely 
occurs  between  nations.    There  are  few  defensive  wars  with- 
ont  at  least  some  apparent  reason  to  warrant  their  justice  or 
neoeanty.  Now,  on  any  dnbiona  occasion,  each  state  is  aole 
pudge  of  the  justice  of  ner  own  cause ;  and  the  presumption 
18  in  favour  of  ^our  ally  (§  86).   Besides^  it  belongs  to  yon 
alone  to  determine  whftt  oondnct  on  yoar  part  wiU  be  con- 
|_  331  ]  formablc  to  your  duties  and  to  your  engagements ;  and  con- 
sequently nothing  less  than  the  most  palpable  evidence  can 
authorize  the  enemy  of  your  ally  to  charge  you  with  sup- 
porting an  unjust  war,  contrary  to  the  conviction  of  your 
own  conscience.  In  fine,  the  voluntair  law  of  nations  ordains, 
that,  in  every  case  susceptible  of  doubt,  the  arms  of  both 
parties  shall,  with  regard  to  external  effects^  be  acconnted 
equally  ]awfiil(!  40). 
^  m.  wiw.   The  real  associates  of  my  enemy  bein^  my  en^es,  I 
fh.  r  it  he    have  against  them  the  same  rigbts  as  agamst  the  principal 
ncoeajsary  to  gngmy  (I  And  as  their  own  conduct  proclaims  them 

MaiulflM  enemio'^.  find  they  take  up  arms  f^gain^'t  me  in  the  first 
enemy's  m- iustaucc,  I  may  make  war  on  them  without  any  declaration  : 
•ocistea.  the  war  being  sufBciently  declared  by  their  own  act.  This  is 
especially  the  case  of  those  who  in  any  manner  whateveir 
concur  to  make  an  offensive  war  against  me ;  and  it  is  like- 
wise the  case  of  all  those  idiom  we  have  mentioned  in  iS  96. 
07.98,  90, 100. 

Bnt  it  18  not  thus  wiih  those  nations  which  assist  my  ene- 
my in  a  defensive  war :  I  cannot  consider  them  as  his  asso* 
ciates(§  101).  If  I  am  entitled  to  complain  of  their  furnish- 
f  him  with  succours,  this  is  a  new  ground  of  quarrel  between 
mo  and  them.  I  may  expostulate  with  them,  and,  on  not  r^ 
ceiving  satisfaction,  prosecute  my  right,  and  luiike  war  on 
them.  But  in  this  case  there  must  be  a  previous  declaration 
f§  51).  The  example  of  Manlius,  who  made  war  on  the 
Qalatians  for  having  supplied  Antiochns  with  troops,  is  not 
a  case  in  point.   C&otins*  censures  the  Bomaa  general  tot 

•  ]>«  Jtan  BiOt  ft  PMl%  nil.  UL  «tp.  la.  I  IS. 
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havinti  begun  that  war  without  a  declaration.  The  Galatians,  book  iu. 
in  fuiuishing  troops  for  an  ofTeusive  war  against  the  Romans^ 
kad  declared  tbemselTes  enenues  to  Borne.  II  would  appear, 
indeed,  ih^t,  on  peaoe  being  oondnded  witb  Antiochna,  Muh 
Ihui  ongkt  to  hvn  waited  for  ordera  from  Rome  before  be 
ettaekwl  tbe  Gaktians ;  and  tben,  if  tbat  expedition  wae  eon- 
sidered  as  a  fresh  war,  he  should  have  not  ouly  ieaned  a  de- 
fllaration,  but  also  made  a  demand  of  satisfaction,  previous 
to  the  commencement  of  hostilities  (i  51).  Bat  tbe  treaty  « 
with  the  king  of  Syria  had  not  yet  received  its  consummation : 
and  it  concerned  that  monarch  alone,  without  nialciTii]^  any 
mention  of  his  adherents.  Therefore  Manlius  undi  it(H)k  the 
expedition  against  the  Galatian'*,  as  a  coDse(|ueiice  or  a 
romuant  of  the  war  with  Antiochuis.  This  is  wliat  he  himself 
venr  well  ohserved  in  his  speech  to  the  senate;*  and  he  even 
adaed,  thai  his  iiiat  measure  was  to  try  whether  ho  coold 
bring  the  Galatians  to  reasonable  terms.  Grotius  more  appo- 
sitely quotes  the  example  <tf  UlyBses  and  bis  foUowers, — 
bbuning  them  for  baving,  witbout  any  deolaration  of  war, 
attaeked  tbe  Oieonians,  wbo  bad  sent  soeeoon  to  FHmn 
during  tbe  siege  of  Troy.f 


CHAP.  VIL  t  832  ] 

numot  €ou]iTitT.  (151) 

NEUTRAL  natmiia  ire  those  wba»  in  (ame  of  war,  do  net  ^ 

take  any  part  in  the  OQiitesti  bnt  remain  common  finends  to  ^^^^^ 
both  parties,  without  favouring  tbe  ams  of  the  one  to  tbe 
prfynoice  of  the  otber.  Here  we  are  to  conaidsr  tbe  obbga- 
tions  and  rights  flowing  from  neutrality. 

In  order  rightly  to  understand  this  question,  we  must  avoid  ^  i04-  Con. 
confounding  what  may  lawf  ully  be  done  by  a  nation  that  is  duct  to  b© 
free  from  all  engagements,  widi  what  she  may  do  if  she  ^^^'^^^J^toi*' 
pects  to  be  treateaas  perfectly  neutral  in  a  war.    As  long  as^^^ 
a  neutral  nation  wishes  securely  to  enjoy  the  advantages  of 
her  neutrality,  she  mu^L  in  all  Liiingb  bliow  a  Hrict  impartial- 
ity towards  the  beUigermt  mtoen:  for,  should  she  favour  one 
01  the  parties  to  tbe  prejuoioe  of  tbe  otber,  Bbe  eannot  oom- 


•  Livj,  Ub.  xxxfin.  mereUl  4^-$i,  888—480;  Id. 

f  Grotiu-,  'f' !  ntpra,  not  3.  Iiuloi,  tit  Neutral*,  and  in  ChiUy'a  h. 

(15ij  Ibti  uiudern  Ulaatrating  deci-  Kat.  14,  34 — 5^  l^j  and  Id,  Jada, 
ilmi*  iipon  nestnlfli  Mid  Benlmlityy  will  tit  ifartrftft,— a 
be  fMttd  eoOwM  1b  1  Ghtt^i  Com- 
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BOOK  in.  plain  of  bemg  treated  bjbim  as  an  adbemtaadeoof^^ 
cBAF  yii.  q£  Her  neutrality  wonld  be  a  fraodolent  neo- 

tralitjr,  of  wmdi  no  nation  will  consent  to  be  the  dope.  It  n 
sometimes  suffered  to  pass  nnnotioed,  merely  for  want  of  ibh 
lity  to  resent  it ;  we  choose  to  connive  at  it,  rather  than  eidti 
a  more  powerful  opposition  against  ii'^.  "Rut  the  present  qo?*- 
tion  is,  to  determine  what  may  lawfully  l»e  done,  not  what 
prudence  may  dictate  accordinjr  to  oirciimstances.  Let 
therefore  examine,  in  what  consistB  that  impartiality  wbich  & 
neutral  nation  ought  to  observe. 

It  solely  relates  to  tvar^  and  includes  two  articles, — 1.  To 
give  710  auUtance  when  there  is  no  obligation  to  give  it,— aor 
voluntarily  to  furnish  troops,  arms,  ammunition,  or  t% 
of  direet  use  in  war.   i  do  not  sav,  ^to  give  ssnBtaM 
equally,"  bnt  "to  gtve  no  assistance :  for  It  iraold  be  sM 
tlwt  a  state  should  at  one  and  the  same  time  assist  twonatini 
at  war  with  each  other ;  and,  besides^  it  would  be  impQeBble& 
do  it  with  equality.   The  same  tbingSi  the  like  number  d 
troops,  the  like  quantity  of  armSi  of  stms,  kc.,  furnished  k 
different  circumstances,  are  no  longer  equivalent  snceom 
2.  Tn  wbntcver  floo^  not  relate  to  war,  a  neutral  and  impartiil 
nrition  must  not  refuse  to  one  of  the  parties,  on  account  of  his 
presi'iit  quarrel,  what  she  grants  to  the  other.    This  does  no! 
deprive  her  of  the  liberty  to  mate  the  advanta^  of  the  ?tat< 
still  serve  as  her  rule  of  couduct  in  her  ncjrotiations,  fler 
friendly  connections,  and  her  commerce.    When  this  msfli 
induces  her  to  give  preferences  in  things  which  are  ever  il  At 
free  disposal  of  the  possessor,  she  only  makes  use  of  keriiglii 
and  is  not  chargeable  with  partiality.   But  to  reliue  wjrf 
[  888  ]  those  things  to  one  of  the  parties  purely  because  he  is  atnr 
with  the  other,  and  because  she  wishes  te  fnvour  the  lattSi 
would  be  departing  from  the  line  of  strict  neutrality. 
1 105.  An     I  have  said  that  a  neutral  state  ought  to  give  no  asnstapee 
wily  ra«y    to  either  of  the  parties,  when  "  under  no  obligation  to  give  it.' 
lurnishUie  rp^g  restriction  is  necessary.    Wc  have  alreju^v  seen,  tk 
fh>inhim    When  a  sovereign  iurnr^hrs  the  moderate  siicrfnu'  due  in  virti? 
and  remain  of  a  former  defensive  alliance,  he  does  nut  becoint^  a^f^ 
neuter.      ciate  in  the  war(§  101).    He  may,  therefore,  fultil  hii  u 
ga^^ement,  and  yet  observe  a  strict  neutrality.  Of  tliis,  Enrope 
affords  frequent  instances. 
1 108.  Kight    When  a  war  breaks  out  between  two  nations,  all  others 
of  main,  that  are  not  bound  by  treaties  are  free  te  remain  neater;  tai 
iBgMoiMr.  If  either  of  the  belligerent  powers  attempted  te  force  thfnti 
a  junction  with  him^  he  would  do  them  an  iigury,  iaim^ 
as  he  would  be  guilty  of  an  infringement  on  then*  indepeutl- 
enoy  in  a  very  essential  point.    To  themselves  alone  it  b^ 
lon^  te  determine  whether  any  reason  exists  to  induce  tbem 
to  join  in  the  contest ;  and  there  are  two  points  which  claim 
their  (•'•nsideration :  1.  The  justice  of  the  cause.    If  th&tht 

evident,  i]:gtt8tice  is  not  to  bo  countenanced :  on  the  conU^^* 
an 
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it  is  generous  and  praiseworthy  to  succour  oppressed  inno- 
cence, when  we  possess  the  ability.  If  tlie  case  be  dubious, 
the  other  nations  may  suspend  their  judgment,  and  not  engage 
in  a  foreign  cj[uarrel.  2.  When  convinced  which  party  has 
justice  on  his  side,  they  haye  still  to  consider  whether  it  be 
for  the  adyantage  of  the  state  to  concern  themselyes  in  this 
sffair,  and  to  embark  in  the  war. 

A  nation  making  war,  or  preparing  to  m  Ae  it,  often  pro-  2 Trea 
poses  a  treaty  of  neutrality  to  a  state  of  which  she  entertains  ^^^^^^ 
suspicions.    It  is  prudent  to  learn  betimes  what  she  has  to  ^' 
expect)  and  not  to  run  the  risk  of  a  neighbour's  suddenly  join- 
inrf  with  the  enemy  in  the  heat  of  the  war.    In  every  case 
where  neutrality  is  allowable^  it  is  also  allowable  to  bind  our* 
selves  to  it  by  treaty. 

Sometimes  even  necessity  renders  this  justifiable.  Thus, 
although  it  be  the  duty  of  all  nations  to  assist  o])pressed  inno- 
cence mook  II.  §  4),  yet,  if  an  unjust  conqueror,  ready  to  in- 
yade  his  neighbour's  possessions,  makes  me  an  offer  of  neu- 
trality whrnilie  is  able  to  erush  me,  what  can  I  do  better  than 
to  accept  it  ?  I  yield  to  necessity ;  and  my  inability  dis- 
charM  me  from  a  natural  obligation.  The  same  inability 
would  eyen  ezeose  me  from  a  penect  obligation  contracted  by 
an  alliance.  The  enemy  of  my  ally  threatens  me  with  a  yast 
superiority  of  force  :  my  fate  is  in  his  hand :  he  requires  me 
to  renounce  the  liberty  of  furnishing  any  assistance  agsunst 
him.  Necessity,  and  the  care  of  my  own  safety,  absolve  me 
from  inv  encrnjzements.  Thus  it  was  that  Louis  the  Four- 
tcentk  compelled  Victor  Amadeus,  duke  of  Savoy,  to  quit  the 
party  of  the  allies.  But,  then,  the  necessity  must  be  very 
urgent.  It  is  only  the  cowardly,  or  the  perfidious,  who  avail 
themselves  of  the  slightest  grounds  of  alarm,  to  yiolate  their 
promises  and  desert  their  duty.  In  the  late  war,  the  king  [  334  ] 
of  Poland,  deetor  of  Saxony,  and  the  king  of  Sardinia,  firmly 
held  out  against  the  unfortunate  course  ofeTents,  and,  to  Uieur 
great  honour,  oould  not  be  brought  to  treat  without  the  con- 
currence of  their  allies. 

Another  reason  renders  these  treaties  of  neutrality  useful,  i}^^  ^  ^ 
and  even  necessary.   A  nation  that  wishes  to  secure  her  own  f"*^,^^! 

Eeace,  when  the  flames  of  war  are  kindling  in  her  neighbour- j^g  these 
ood,  cannot  more  successfully  attain  that  object  than  by  con- tr«»ti«i. 
eluding  treaties  with  both  parties,  expressly  agreeing  what 
each  may  do  or  require  in  virtue  of  the  neutrality.    This  is  a 
sure  mode  to  preserve  herself  in  peace,  and  to  obviate  ail  dis- 
^putes  and  cavils. 

Without  such  treaties,  it  is  to  be  feared  that  disputes  will  f  lOd.  Foun- 
often  arise  respecting  what  neutrality  does  or  does  not  allow.  ^^J^ 
This  subject  presents  many  questions  which  authors  haye  dis-^!^^^"*"' 
oussed  with  ^reat  heat,  and  which  haye jeiyen  rise  to  the  most 
dangerous  quarrels  between  nations.   Yet  the  law  of  nature 
and  of  nations  has  its  inyariable  principles,  and  affords  rules 
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m.  on  this  head,  »8  well  as  on  ihe  others.    Some  things  also  have 
fffown  into  oostom  among  civiliied  nations,  and  are  tobe  ooi^ 
formed  to  hy^  those  who  wonld  not  incur  the  reproaeh  of  mi- 
instly  breaking  ^the  peace.     As  to  the  rules  of  the  natnnl 
law  of  nations,  thej  result  from  a  just  combination  of  the  laws 
of  war,  with  the  liberty,  the  safety,  the  advantages,  the  com- 
merce, and  the  other  ri<rht.s  of  neutral  nations.    It  is  on  this 
principle  that  we  shall  lay  down  the  followiTijT  rules : — 
I  no.  How    First,  no  act  on  the  part  of  a  nation,  which  talU  \iiihin  the 
IfSow^  exercise  of  her  rights,  and  is  done  solely  with  a  view  to  her 
inonoyTent»        S^^y  without  partlaHtj,  without  a  design  of  favouring 
ud  9TtTj  one  power  to  the  prejudice  of  another, — ^do  aot  of  that  kindy 
ktad  of     I  saj,  can  in  general  be  considered  as  contrary  to  nentralitj; 
rhun:-  sold,  j^q^  becomc  such,  except  on  pardenlar  occasions,  when 

himoh^af  cannot  take  ])lace  without  injury  to  one  of  the  parties,  who 
tt«B»>«llij.  then  a  particular  right  to  oppose  it.  Thus,  the  besieger 
has  a  riglit  t  >  prohibit  access  to  the  place  besieged  (see  §  117 
in  the  sequel).  Except  in  cases  of  this  nature,  shall  the  quar- 
rels of  others  fl*  prive  me  of  the  iree  exercise  of  my  rights  in 
the  puibuit  of  measures  which  I  judge  advantageous  to  my 
people  ?  Therefore,  when  it  is  the  custom  of  a  nation,  for  the 
purpose  of  employing  and  trainin||  her  subjects,  to  permit 
levies  of  troops  in  favour  of  a  partioolar  power  to  whom  she 
thinks  proper  to  intrust  them,— the  enemy  of  that  power  can- 
not look  apon  sack  permissions  as  acts  of  hostility,  unless  thej 
are  given  with  a  view  to  the  invasion  of  his  territories,  or  the 
[  886  3  support  fjf  an  o<lious  and  evidently  unjust  cause.  He  cannot 
even  demand,  as  matter  of  right,  that  the  like  favour  be 
granted  to  him, — because  that  nation  may  have  reasons  for 
refusing  him,  which  do  not  hold  good  with  regard  to  his  ad> 
versary ;  and  it  belongs  to  that  nation  alone  to  judge  of  what 
best  suits  her  drcunutances.  The  SwitierSi  as  we  have  al* 
ready  obserred,  grant  levies  of  troops  to  whom  they  please; 
and  no  power  has  hitherto  thought  fit  to  quarrel  with  them  on 
that  head.  It  must,  however,  be  owned,  that,  if  those  levies 
were  considerable,  and  constituted  the  principal  strength  of 
my  enemy,  while,  without  any  substantial  reason  being  al- 
leged, I  were  absolutely  refused  all  levies  whatever,-—!  should 
have  just  cause  to  consider  that  nation  as  leagued  with  my 
enemy ;  and,  in  this  case,  the  care  of  mj  own  safety  would 
authorize  me  to  treat  her  as  such. 

The  case  is  the  same  with  respect  to  mone;^  which  a  natioii 
may  have  been  accustomed  to  lend  out  at  interest.  If  the 
sovereign,  or  his  snbjects,  lend  money  to  my  enemy  on  that 

*  The  folluwiog  ia  aa  lastance : — It  at  liberty,  became  they  were  then  filial 

WM  d«temIo«d  1>j  Um  Mdh,  <iia%  «n  Iftto  «h«  power  of  a  nation  that  wai  in 

ft  Tcstsel's  entering  a  ii<^t:tr\l  p"rt,  after  npufmiitj  with  the  belligerent  parties.— 

hanng  taken  anj  of  the  «ueu)i«>«  of  her  Xho  same  rule  had  been  observed  bj 

natloii  priaoiMn  on  tho       mu^  ilw  England  in  Hb*  wtr  botwoco  Spoin  aai 

liwald  bo  obliged  to  oel  tiioM  pciimion  fbo  Unilvd  Pkovineoa. 
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footing,  and  refuse  it  to  me  because  tbey  have  not  the  same 

confideuce  in  me,  this  is  no  breach  of  neutrality.    They  lodge  

their  property  where  tbey  think  it  safest.   If  sneih  preference 


principles  of  the  law  of  nations,  and  the  general  custom  haigi* 
pily  established  in  Europe,  would  join  in  oondemning  me. 
While  it  appears  that  this  nation  lends  out  her  money  purely 
for  the  sake  of  gaining  an  interest  upon  it,  she  is  ut  liberty 
to  fl impose  of  it  necording  to  her  own  discretion^  and  I  have 
no  right  to  complain. 

But  if  the  loan  were  evidently  ^rranted  for  the  purpose  of 
enabling  an  enemy  to  attack  mo,  tins  would  be  concurring  in 
the  war  against  me. 

ii"  the  troops,  above  alluded  to,  were  furiiirihed  to  my  enemy 
by  the  state  herself,  and  at  her  own  expense,  or  tl^  money 
in  like  manner  lent  by  the  state^  without  interast,  it  would  no 
longer  be  a  doubtfol  question  whether  soeh  assistanoe  were 
inoompatible  with  neutrality. 

FurtheTi  it  may  be  affirmed  on  the  same  principles,  that  if  a 
nation  trades  in  arms,  timber  for  ship-building,  yessels,  and 
warlike  storei|<— -I  einnot  take  it  amiss  that  she  sells  such 
things  to  my  enemy,  provided  she  does  not  refuse  to  j^ell  them 
to  me  also  at  a  reasonable  price.  She  carries  on  her  trade 
without  any  design  to  injure  inc  ;  and  hj  continuing  it  in  the 
same  manner  as  if  I  were  not  engaged  in  war,  she  gives  me 
no  just  cause  of  complaint. 

In  what  I  havL'  said  above,  it  is  supposed  that  my  enemy  §  m.  Imie 
l^oea  himaeii"  tu  a  neutral  country  to  make  hid  purehabcri.  Let^' 
VB  now  discuss  another  case , — ^at  qf  neutral  natiom  report-  "boir^hich 
ing  tQ      enemy's  cowUriff()r  emmereiaH  purpoi$$»   It  is  ar«  at  war. 
certain,  that,  as  they  have  no  part  in  my  quarrel,  they  are 
nnder  no  obligation  to  renomioe  their  commerce  for  the  sake 
of  avoiding  to  supply  my  enemy  with  tlie  means  of  oarrving  [  336  j 
on  the  war  against  me.    Should  they  affect  to  refuse  selling 
me  a  single  article,  while  at  the  same  time  they  take  pains  to 
convey  an  abundant  supply  to  my  enemy,  with  an  evident  in- 
tention to  favour  him,  mch  partial  conduct  would  exclude 
them  from  the  neutrality  they  enjoyed.   But  if  they  only  con- 
tinue their  eustomarf/  trade,  they      not  thereby  declare  them- 
selves against  Div  interest:  they  only  exercise  a  right  which  * 
they  are  under  nu  obligation  of  sacrificing  to  me. 

(152)  It  mutt  h9  m  oonifaiQuiee  ooly  l>«b.  S85.  ItliM  erca  bem  Imldtii  llnl 

of  tmUkctutomfiri/  tTfulfi.    ?<e()  Ilorno  on  a  British-born  lubject,  while  domiciled 

CnptuTV!".  21.)— 2."^.*? ;  De  TomM  v.  TViy-  in  r  neutral  country,  nmy  It-gally  trade 

ior,  4  TmnL  238;  BeU  T.  Brnd,  I  Maule  from  that  coantry  wiUi  a  st&te  at  ww 

A  Mw.  m;  and  u  ftbl«  ipMeh  of  wUh  this a<nn^.  JtMr,JUtd,lMw^ 

liOrd  Erskine,  8th  March,  1808,  upon  4  Belwyn.  7S7.^-G. 
tiM  orden  in  CouocU  j  10  Cobbetft  Fart. 
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BOOK  m.  On  the  other  hand,  whenever  I  am  at  war  with  a  natioD, 
•?fElZEL  both  my  safety  and  welfare  prompt  me  to  deprive  her,  as  far 
as  possible,  of  every  thing  which  may  enable  her  to  resist  or 
injure  me.  In  this  instance,  the  law  of  necessity  exerts  its  full 
force.  If  that  law  warrants  me,  on  occasion,  to  seize  what  U- 
longs  to  other  people,  will  it  not  likewise  iramnt  me  to  intn^ 
oept  every  thing  belonging  to  woTj  which  neutral  nations  are 
carrying  to  my  enemy  T  Even  if  I  shoald,  by  taking  such  nei- 
sores,  render  all  those  neutral  nations  my  enemies,  I  had  better 
run  t  ] )  it  hazard,  than  Buffer  him  who  is  actnally  at  war  with  me 
thus  freely  to  recelTe  supplies  and  collect  additional  strength 
to  oppose  me.  It  is,  therefore,  very  proper,  and  perfectlv 
conformable  to  the  law  of  nations  (which  disapproves  of  mul- 
tiplying the  causes  of  war)^  not  to  consider  those  seiauree  of 
the  goods  of  neutrnl  nntions  as  acts  of  hostility. 

When  I  have  notitied  to  them  my  deckraiion  of  war  again?! 
such  or  such  a  nation,  if  they  will  afterwards  expose  them- 
selves to  risk  in  supplying  her  with  things  which  serve  to 
carry  on  war,  they  will  have  no  reason  to  complain  if  their 
goods  fall  into  my  possession ;  and  I,  on  the  other  hand,  do 
not  declare  war  against  them  for  having  attemnted  to  confejr 
anch  goods.  They  suffer,  indeed,  by  a  war  in  which  they  hiii 
no  concern ;  but  they  suffer  acciaentally.  I  do  not  oppose 
their  right :  I  only  exert  my  own ;  and  if  our  rights  eliA 
with  and  reciprocally  injure  each  other,  that  circumstance  is 
the  effect  of  inevitable  necessi^.  Such  collisions  daily  hap- 
pen in  war.  When,  in  pursuance  of  my  rights,  I  exhaust  a 
country  from  which  you  derive  vonr  subsistence, — Trhen  I  be- 
sio;ro  a  city  with  which  you  carried  on  a  protitable  tri  le,  I 
doubtless  injure  yon  ;  I  subject  you  to  losses  and  incuuve- 
niences ;  but  it  ia  witliont  any  design  of  hurting  you.  I  onlj 
make  use  of  my  rij2;hts,  and  consequently  do  you  no  injustice. 

But  that  liiiiits  may  be  set  to  these  inconveniences,  and  th« 
the  commerce  of  neutral  nations  ma^  subsist  in  as  great  ad»> 
gree  of  freedom  as  is  consistent  with  the  laws  of  war,  there 
are  certain  rules  to  be  obsenred,  on  which  Europe  seems  to  be 
generally  agreed. 
I  lis.  Con-  The  first  is,  carefully  to  distinguish  ordinary  goods  which 
traband  Ji^ve  no  relation  to  war,  from  those  that  are  peculiarly  sub- 
servient  to  it.  Neutral  nations  should  tnioy  perfect  liberty  t& 
trade  in  the  former :  the  belligerent  powers  cannot  with  any 
£  887  3  refuse  if,  or  prevent  the  importation  r^f  f^}irlt  goods  inti> thi 
enemy's  country :  the  care  of  their  own  s  ifcty,  the  i^ocessityof 
self-defence,  does  not  authorize  them  to  do  it,  since  those  things 
will  not  render  the  enemy  more  formidable.  An  attempt  to 
interrupt  or  put  a  stop  to  this  trade  would  he  a  violation 
of  the  rights  of  neutral  nations,  a  Jiagrant  injury  to  them;-^ 
necessity,  as  wo  have  above  observed,  being  the  only  resMS 
which  can  authorize  any  restraint  on  their  trade  and  navig^tkm 
to  the  ports  of  the  enemy.  England  and  the  United  Ftomoet 
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having  a^rreod,  in  the  treaty  of  Whitehall,  signed  on  the  22d  of  book  m. 
August,  lii89,  to  notify  to  all  states  not  at  war  with  France, 
that  they  would  attack  every  ship  bound  to  or  coming  iium 
any  port  of  that  kingdom,  and  that  they  beforehand  declared 
erery  saeh  ship  to  be  a  lawful  prize, — Sweden  and  Denmark, 
from  whom  Bome  ships  had  been  taken,  entered  into  a  ooan^ 
ter-treat^  on  the  17th  of  March,  1698,  for  Ihe  purpose  of 
maintaining  their  rights  and  proonring  just  satisfaetion.  And 
the  two  maritime  powers,  being  convinced  that  the  complaints 
of  the  two  crowns  were  well  founded,  did  them  justice.* 

Commodities  particularly  im^/uZ  in  war,  and  the  importation 
of  which  to  an  enemy  is  prohibited,  are  called  contraband 
goods.  Such  are  arms,  ammunition^  timber  for  ship-huiJ'Ung, 
every  kind  of  naval  stores,  horses, — and  even  provisions,  in  cer- 
tain juncturo^,  when  we  have  hopes  of  reducing  the  enemy 
by  famine-t  (153) 

But,  in  order  to  hinder  the  transportation  of  coyitrabandi^^^- 
^oods  to  an  enemy,  are  we  only  to  stop  and  seize  them, 
ing  the  value  to  tiie  owner,— or  have  we  a  right  to  confiscate  bTwrnaMiL 
them?  Barely  to  stop  those  goods  would  in  general  prove  tad. 
an  ineffectual  mode,  especially  at  sea,  where  there  is  no  pos- 
sibility of  entirely  cutting  off  all  access  to  the  enemy's  nar- 
bonrs.   Recourse  is  therefore  had  to  tiie  expedient  of  confis* 
eating  all  contraband  goods  that  we  can  seise  on,  in  order  that 
the  fear  of  loss  may  operate  as  a  chock  on  the  avidi^  of  gpkin, 
and  deter  tho  merchants  of  neutral  countries  from  supplying 
the  pnrniy  ^^  i1tl  mrh  commodities.    And,  indeed,  it  is  an  ob- 
ject )i  Midi  lii.'^ii  ini})ortance  to  a  nation  at  war  to  prevent,  as 
far  as  possible,  the  enemy's  being  supplied  with  such  articles 


*  See  other  instances  in  QrotiuB  de 
Jure  BeUi  e(  PacU,  Ub.  lU.  osp.  L  }  5, 
not.  6. 

f  The  PeiuioiMiy  Be  Witt^  la  a  let- 
ter of  January  14,  1654,  aoknowledgee 

that  it  wonM  ho  contrary  to  tlie  law  of 
nations  to  prevent  neutrals  from  carry- 
iag  com  to  u  eneniT'e  eoutij;  bat 
he  wys  that  we  may  lawlblly  pieTent 
them  from  »xipplyin«»  the  enomy  with 
cortUufe  and  other  materiaU  j'or  the  riy- 
fingand  »qtupmento/  9kip9o/  wnr* 

In  1597,  queen  Elizabeth  would  not 
allow  the  Pi'ks  and  Danes  to  furnish 
Spain  wiih  provisions,  much  lees  witti 
^noMi  aUeging  tha^  '*aooordiiif  to  the 
rules  of  war,  it  ia  lawful  to  reduce  an 
enemy  even  by  famine,  with  the  viow 
of  obliging  him  to  sue  for  peace."  The 
United  ProTineeCr  flndinf  it  Beeeeeery 
to  observe  u  greater  degree  of  circum- 
spection, did  not  prevent  ueutml  na- 
^ons  from  carrying  on  every  kind  of 
eommeree  wifli  Bpeia*  It  is  tarae^  in- 
deed, tha^  wliile  their  dwn  tabjeoti 
t 


sold  both  arms  and  provisions  to  tho 
Spaniards,  they  could  not  with  propri- 
ety have  attempted  to  forbid  neatnl 
natioiM  to  eany  en  a  liodlv  tradiw 
(Orotiiu^  Hist  of  the  Disturbances  la 
the  Low  Countries,  book  vi.)  Never- 
theless, in  1646,  the  United  ProvincoB 
tmblisbed  an  edie*  prohibiting  their 
own  gubjeota  in  general,  and  even  aea* 
trnl  nations,  t«  carry  either  provisions 
or  any  other  merchandise  to  Spain,  be- 
oanse  the  Spaniards,  "after  barings 
under  the  appearance  of  commerce,  al- 
lured foreign  vessels  to  thorr  porta,  de- 
tained them,  and  made  uae  of  them  as 
ships  of  war."    And  ibr  this  reaeon, 

the  sanio  edict  doclarcJ  that  "the  coa- 
fotlerntes,  when  blocking  np  their  ene- 
mies' porta,  would  seize  upon  everj 
Tesiel  thej  saw  steering  towards  those 
i  huos/'^Ibid.  booi^  XT.  p.  ft71<-Bd. 
A.t».  1797. 

(153)  What  are  contraband  good*, 
see  1  cutty's  CoanL  L.  4M-4IS, 
and  Gutty's  lu  Nat  US— 128.— C. 
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BOOK  m.  as  will  add  to  his  strength  and  render  him  more  dangerai, 
that  necessity  and  the  care  of  her  own  welfare  and  safety  au- 
thorize her  to  take  effectual  methods  for  that  purpose,  and  to 
declare  that  all  coramoditics  of  that  nature,  destined  fur  the 
enemy,  Rhall  be  considered  lawful  prize.  On  thi.s  account 
eiie  null  fit  s  to  the  neutral  stad-^  hvr  declaration  of  war(§  63;) 
whereupon,  the  letter  ii,su;i]ly  ui\e  ordoru  to  their  buhjccts  to 
refrain  from  all  contraband  cuuiuierce  with  the  nations  at  war, 
declaring,  that  if  they  are  caplui  ed  iu  cui  r^^ing  on  such  trade, 
the  sovereign  will  not  protect  them.  This  rale  is  the  point 
where  the  general  euBtom  of  Europe  eeemB  at  present  fized, 
after  a  iramber  of  Tarlationa,  as  will  appear  from  the  note  of 
GrotioBy  which  we  have  just  quoted,  and  particularly  from  the 
ordinances  of  the  kings  of  France,  in  the  years  1543  and  15^ 
which  only  allow  the  French  to  seize  contraband  goods,  and 
to  keep  them  on  paying  the  value.  The  modern  usage  is  csr- 
tainly  the  most  agreeable  to  the  mutual  duties  of  nations,  and 
the  best  calculated  to  reconcile  their  respective  rights.  Tbe 
nation  at  war  is  highly  interested  in  depriving  tbe  enemy  of 
all  foreitrn  assistance ;  and  this  circumstance  gives  her  a  right 
to  Consider  all  those,  if  not  absolutely  as  enemies,  at  least  as 
eojile  that  feel  very  little  scruple  to  injure  her,  who  carry  to 
er  euemv  the  ai-tioles  of  which  he  islands  in  need  for  the  eup* 

Srt  of  the  war.  She,  therefore,  punishes  them  by  the  con- 
eation  of  their  coods.  Should  tii^  aoToreign  undertake  to 
protect  them,  such  oondnet  would  he  tantamount  to  his 
nishing  the  enemy  with  those  suooours  himself:—*  measm 
wfaieh  were  undoubtedly  inoonsistent  with  neutrality.  Whea 
a  nation,  without  any  other  motire  than  the  prospect  of  gain, 
is  employed  in  strengthening  my  enemy,  and  regardlees  of  the 
irreparaole  evil  whicii  she  may  thereby  entail  upon  me,*  she 
is  certainly  not  my  friend,  and  gives  me  a  right  to  consider 
and  treat  her  as  an  nssncifite  of  jiiy  enemy.  In  order,  there- 
fore, to  avoid  perpetual  &ulijects  of  complaint  and  rupture,  it 
has,  in  perfect  conformity  to  sound  principles,  been  agreed 
that  the  belligerent  powers  may  seize  and  confiscate  all  con- 
traband goods  which  neutral  persons  shall  attempt  to  carry  to 
their  enemv^  without  any  complaint  &om  the  sovereign  of 
those  merchants ;  as,  on  the  other  hand,  the  power  at  wsr 
does  not  impute  to  the  neutral  sovereigns  these  practtces  of 
their  subjects.  Care  is  OTon  taken  to  settle  every  partienlir 
of  this  kmd  in  treattee  of  commeroe  and  navigation. 
}  114.  We  cannot  prevent  the  conveyance  of  contraband  goodi^ 

gnrehing  ^ithout  Searching  neutral  vessels  that  we  meet  at  sea :  we 
£  839  3  have  iherrfort  a  right  to  search  them.  Some  powerful  nations 

*  fii  ow  1fm«,  the  Irinf  of  Spain  pro.  viA  miliUiy  itoraa ;  and  tii« 

hibited  all  Hamburgh  shipt  from  eo.  obligsd  tiM  BiBlmifh«n  to  eauetl  thilr 

tcrinr^  h]8  harbour^'.  hi>r:ni«r>  fhnt  oity  treaty  wMl        BtltollttBly^Bd.  ^1- 

luul  engaged  to  fumisli  tiie  Algeriaei  1797. 
4U 
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hare  indeed,  at  diffmnt  times,  refused  to  snbmlt  to  tliis 
search.  ^^After  the  peace  of  Yerrms,  Queen  Elizabeth,  (Hm* 
tinning  the  war  againet  Spain,  requested  permission  of  the  ncvfmi 

king  of  France  to  cause  all  French  ships  bound  for  Spain  to"^*^^^^^ 
be  searched,  in  ordor  to  discover  wliethpr  thev  pccrotly  car- 
ried any  military  stores  to  that  country  :  but  this  w:is  refn^^cd, 
as  an  injury  to  trade,  and  a  favoural  lc  occasion  for  pillage."* 
At  present,  a  neutral  ship  refming  to  be  searched,  would  from 
that  proceeding  alone  he  condemned  as  a  lawful  prize*  (164) 
But,  to  avoid  inconveniences,  oppression,  and  every  other 
abuse,  the  manner  of  the  sesurch  is  settled  in  the  treaties  of 
navigation  and  commerce.  It  is  the  eataUiibed  oortom  at 
present  to  ipve  full  credit  to  the  certifioateB,  \SOb  of  lading, 
so.,  prodn^  by  the  maeter  of  the  lUp^  mdeia  any  fraud 
appear  in  them^  or  there  be  good  reasooi  for  anspeoting 
it.  (155) 

If  we  find  an  enemy's  effects  on  board  a  aeotral  flibip,  wejUB.  Bnti 
sciie  them  by  the  rights  of  war :  (1^)  bol  we  are  natiirally  ""^^  p^'>- 

 pcrty  on 

(IM)  Aa  to  the  right  of  viftiting  and  a  delibcrt^to  nn4  rontinnff!  rppT?^«nc6 

torching  neutral  thiptp  aee  the  oelo-  of  March,  od  ihe  port  of  a  neairal  Te«- 

btaMk  ktter  of  Mie  Dake  of  KeweuUe  mI*  Co  a  hnM  mhm,  U  followed  hf 

to  the  Prussian  Secretary,  A.  n.  1752;  the  legal  consequences  of  configeation.'* 

1  Collect.  Jurid.  138;  and  HalHday's  And  see  Jh'»pntch,  3  Rob.  Rep.  278; 

Life  of  Lord  Mansfield ;  Elements  of  Elaabt,  4  Rob.  Kep.  408 ;  PenHtylvanioj 


CkMnl  HMory,  vol.  itt.  p.  SSS;  Utt-  1  Aoton'i  B•^  U;  Mt  /« 

pbaTl  on  Tn^nrance,  book  i.  oh.  8,  sect,  titta,  5  Rob.  Rep.  33 ;  Maria,  1  Rob. 

6;  OarrtlM  W  Kentiington,  9  Tcrro  Bop.  Rep.  SlO;  Sfmtor,  1  Edward,  268 ;  Ca- 

SM ;  Lord  Erskine's  Speech  upon  Or-  thtrina  EUzabeth,  5  Rob.  Rep.  232.  See 

dut  kk  MOMil,  I  Modi,  18W}  tS  fh«  mbAsn  WnnA  fUm  of  ih«  right 

Coltbctt's  Pari.  Deb.  955  ;  Baring  upon  of  Ti«itat1on    ftnd   search,  Cours  de 

Orders  in  Couneil,  p.  102.    Clearly  at  Droits  Public,  torn.  L  p.  S4.   Paris  :A.D. 

this  day  the  right  of  search  exists  prac-  1830. — C. — {And  the  American,  Th« 

tiMlly  M  wen  u  ttaoMlloalljr.  JReoMor,  i  Wheat.  Rep.  345;  The  Zfi 

The  right  of  search,  and  of  the  con-  Srntetr.La  ■f- 1'"'  T^^  ifnir,  2  Mn.sp.  "Rep. 

sequence  of  resistance,  and  of  the  pa-  409 ;  Th«  Marianna  Flora,  3  Mass.  Eep. 

pen  and  doouments  that  ought  to  bo  116;  ifajfeyr.  <9%altiie£,  8  Crauch,  458.] 

fymi  on  board  tka  nevliml  veneb,  are  ♦  Orotlne,  vbi  rapra. 

mn^'t  p!f?«rly  estabHshed  ^y  ihn  best  (155)  Aa  to  papT?  nnd  docnmenti 

modern  decisions ;  see  Barker  v.  Blake;  that  ought  to  be  on  board,  see  1  Chit- 

9  Baat  Rq).  283,  and  numerous  other  ty's  CommercUJ  Law,  487 — 489,  and 

tmm,  eoUoettd  in  1  OhittT*!  Commer-  Chitty*!  L.  Not  196— IM,  Md  «otho- 

cial  Law,  4S2 — 1'^9;  rhitfv'<;  T;.  rities  thoro  collected.   The  owner  of  the 

190  — 199.     The    intematioDoI    law  neutral  vessel  has  no  remedy  for  loss 

apoQ  1h»  nOyJetl  wtti  be  found  adnd-  of  voyage,  or  other  injury  oc«ariomd 

mbly  fominea  up  bj  Sir  Wm.  Scott,  hi  by  the  reasonable  •Kevoiee  «f  ib*  ri^ 

his  Judgment  in  the  cfisp  of  the  Jifnrin,  of  scarch  (iw/ra  note),  hut  he  way  in- 

1  Bob.  Rep.  346,  and  1  Edwards's  Kep.  sure  against  ihe  risk;  Barker  Blaka, 

29%,  eeaflming  the  Minority  of  Vat-  9  East,  S88.^^f  See  Maley  v.  ShM' 

UH,  and  on  wfaieh  he  llhiie  eonoludes:  tvek,  3  Crancb,  458.} 

"  T  ptiTT?  with  f'snfiilrTii^o  npnn  nil  fair  (15B)  Particular  states  hare  relaxed 

prinoipies  of  reason, — upon  the  distinct  the  rigour  of  this  nUOy  and,  by  express 

Mihotllif  of  YaMel,  and  upen  Ihe  faiatt-  trea;^,  gnmted  Immanilj,  1^  eelabllrii- 

tatee  ef  other  great  nunitine  oosntriee,  log  a  maxim,  "  Free  ships,  f^e  goodj* ;" 

aa  well  as  those  of  our  own  country,  sec  instance?,  5  Rob.  Bep*  62  j  6  Rob» 

when  I  venture  to  lay  it  down  that,  by  Rep.  24,  41— 368.— C. 
the  law  of  nations,  as  wnr  udenloodi 


Digitized  by  Google 


W  OV  NfiUtBAIdlT.  SIC. 


BOOK  fiT.  bound  to  pay  the  freight  to  the  master  of  the  vessel,  who  li 

not  to  suffer  by  such  seizure.*  (157) 


("nAP.  VfT. 


homed  aiwa*    The  effects  of  neutrals,  found  in  an  enemy^%  ships^  are  to 
J^^;,  ^  restored  to  the  owner  si,  against  whom  there  is  no  rieht  of 
tnaurvpe^ confiscation;  but  irithont  any  aUowance  for  detainer^  decaj, 
onboiidM  ^'(l^S)   The  lofls  soBtamed  bj  the  nentrak  on  tlus  oecft- 
9iMmfu     sion  is  an  accident  to  which  they  exposed  themselvee  by  em- 
barking  their  property  in  an  enemy's  ship ;  and  the  captor, 
in  exercising  the  rights  of  war^  is  not  responsible  for  the  ac- 
cidents which  may  thence  resnlt^  any  more  than  if  his  cannon 
kills  a  neutral  passenger  who  happens  nnfortnnately  to  be  on 
board  an  enemy's  vessel.  (158) 
g  117.  Trade    Hitherto  we  have  considered  the  commerce  of  neutral  na- 
rfl^i^  ^'    ^^^^^  territories  of  the  enemy  in  general.  There  is  a 

^j^***^  particular  case  in  wliicli  tlie  rights  of  war  extend  still  farther. 

All  commerce  with  a  besieged  town  is  absolutely  prohibited. 
Blothidfc  If  I  lay  siege  to  a  place,  or  even  simply  blockade  it,  i  have  a 
right  to  hmder  any  one  from  entering,  and  to  treat  as  an 
enemy  whoever  attempts  to  enter  the  place,  or  carry  any 
^ng  to  the  besieged,  without  my  leave ;  for  be  opposes  my 
nndert^g,  and  mav  contribute  to  the  miscarriage  of  it,  and 
thus  involve  me  in  all  the  misfortones  of  an  nnsncceesfal  irar. 
[  340  ]  King  Demetrius  handed  np  the  master  and  pilot  of  a  vessel 
carrying  provisions  to  Athens  at  a  time  when  he  was  on  the 
point  of  reducing  that  city  by  famine. f  Ii^  the  long  and 
bloody  war  carried  on  by  the  United  Provinces  against  Spain 

•  |Se«  the  rule  aa  rocognUed  by  the  1  Moiloy,  1 — 18;  and  Twiliing  Jtntf,i 

Uidtod  Sttttes.   f%0  Ntrtith,  9  C^eb»  RoK  Rep.  Mir— 0. 

110.}— '  I  have  obtained/' Miid  the  Am-  (158)  1  Chitt/s   Commerml  I.tx 

baasador  Boroel,  in  a  letter  to  the  Grand  440:  (5rotin«,  h.  in.  c.  xL  ^  vi. ;  Mw- 

Penaionary,  Do  Witt,    the  abrogatiou  shall  uu  lu&urauoe,  b.  L  o.  viii.  ^  r.  Jht 

of  tihal  pnlended  Frraeh  bnr,  dia*  «N«-  low  of  TOjug*  and  4aauic»  om^ 

mU^ property  involves  in  conJUcation  the  aared  against ;  JSttnlifrT*  Biukt$,%^^ 

property  of  friend*  ,•  go  tbiif,  if  h(*nee-  Rep.  28!?. — C. 

forward  any  effeot^  b«loDgmg  to  the  (169)  As  to  violatioQ  of  bloekid*  ll 

oaoniot  of  Rraiioo  lio  ftmnd  in  »  froo  gonenl,  mo  llio  nodmi  diaiiian  1 

Dutch  vo^.->el,  tho;Jo  effoets  nlono  shall  Chitty's    Comineroial    Law,  449  ind 

be  liable  to  confiscation;  and  the  vp"»'l  160—492  ;  Chilly's  L.  Nat.  129— 141, 

shall  be  ruleatted,  together  with  all  the  and  269 ;  aad  eoe,  as  to  the  diitiattiti 

otiior  |»fO|>wrtjr  on  bowd.  Bvl  I  Snd  it  tiotwoeii  »  aillitory  aad  tmmmid 

ioipo.x.^ililo  to  obtain  the  olject  of  tho  blocka  lo,  nnj  their  effect,  1  Acton's Ref. 

twenty-fuurth  nrticle  of  my  instmctiouM,  128.    un  a  question  of  rioiatioo  d 

which  says,  that  the  immunity  of  the  ve»-  blockade,  Six  W.  Scott  said,  "Ifa** 

sdaftotf  MlMMlfofloMryokMmsi^MM.  thiiigt  moit  be  proved— 1st,  the  ex  irt- 

mu»  property.*'   Pt>  Witt's  Letters  and  encc  of  an  actual  blockade;  21!t,  lb* 

Ifegotiations,  vol.  i.  p.  80. — Such  a  law  knowledge  of  the  party  supposed  to  hsT« 

as  the  hotter  would  be  more  natural  than  offended ;  and  Sdly,  some  act  of 

tho  fonner.~Bdit  A.  d.  1797.  tion,  olthw  by  going  in  or  ootttag  ^ 

(157)  \!?cJncQrU  V.  The  In$.  Co.  rf  with  a  oarcro  hilen  after  the  commMW- 

North  Americoy  3  Wash.  C.  C.  Rep.  ment  of  blocitade.'*  In  case  of  Bt^i 

117.)— But,  in  Uioee  oases,  the  freight  1  Eob.  Rep.  92,  sad  Nmt$t  1  AitM^ 

to  bo  paid  ll  not  noooBiarily  to  bo  mo*-  Bop.  59.— C— { Fittsimmont  r.  ThtJ^ 

■wred  by  tiie  tomiB  of  tho  ebarter-party,  port  In$.  Co^  4  OnaiBh,  1B6.} 

f  Platareh,  in  Demetiio. 
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for  the  recovery-  of  tiicir  liberties,  they  would  not  suffer  the  worn  ul 
English  to  carry  goods  to  Dunkirk,  hcfore  which  the  Dutch 
fleet  lay.* 

A  neatral  nation  preeeryes,  towards  both  the  belligerent  j  iis.  Ub. 
powers,  the  seyeral  relations  wbioh  nature  has  institated  be-  p^^^  <>^- 
tween  nations.  She  ought  to  show  herself  ready  to  render  ~ 
them  erery  office  of  humanity  reciprocally  due  from  one  na> 
tion  to  another :  she  ought,  in  every  thing  not  directly  relat- 
ing to  war,  to  give  them  all  the  assistance  in  her  power,  and 
of  which  they  may  stari'l  in  tk'0<1.  Such  assistance,  however, 
must  be  given  with  impai  tiility  ;  tliat  is  to  R;iy,  eho  must  not 
refuse  any  thing  to  one  of  tho  parties  on  account  of  his  being 
at  war  with  the  other  (§  104).  But  this  is  no  reason  why  a 
neutral  state,  imder  particular  connections  of  friendship  and 
good  neighbourhood  with  one  of  the  belligerent  powers,  may 
not,  in  every  thing  that  is  unconnected  with  war,  grunt  him 
all  those  preferences  which  are  dne  to  friends :  sinch  less 
does  she  afford  any  grounds  of  exception  to  her  condnct,  if,  in 
commeroe,  for  instance^  she  contlnnes  to  allow  him  sndi  indul- 
gences as  have  been  stipnlated  in  her  treaties  with  him.  She 
ought,  therefore,  as  far  as  the  public  welfare  will  permit, 
equally  to  allow  the  subjects  of  both  parties  to  visit  h^  terri- 
tories on  business,  and  there  to  purchase  provisions,  horses, 
and,  in  general,  every  thing  they  stand  in  need  of, — unless 
she  has,  by  a  treaty  of  neutrality,  promised  to  refuse  to  both 
parties  such  articles  sls  are  u«ed  in  war.  Amidst  all  the  wars 
which  disturb  Europe,  the  i^witzi  is  j-i  eserve  their  territori^ 
m  a  stat^  of  neutrality.  Every  nation  indiscriminately  is  al- 
lowed free  access  for  the  purchase  of  provisions,  if  the  coun- 
try has  a  surplus,  and  for  that  of  horses,  ammunition,  and 


An  innocent  passage  u  due  to  all  nations  with  whom  a  state  1 119.  fm. 
is  at  peace  (Book  II.  §  123) ;  and  this  duty  extends  to  troops'^  «^ 
as  well  as  to  individuals.    But  it  rests  with  tho  sovereign  of       ^  ^ 
the  country  to  judge  whether  the  passage  be  innocent ;  and  it  nmiaA 
is  very  difficult  for  that  of  an  army  to  be  entirely  so.   In  theoowtfy. 
late  wars  of  Italy  the  territories  of  the  republic  of  Venice  and 
tho«o  of  the  pope  sustained  very  great  damage  by  the  passage 
of  armies,  and  often  became  the  theatre  of  the  war. 

Since,  therefore,  the  passage  of  troops,  nnd  espf^r-ially  that  1 120. 
of  a  whole  army,  is  by  no  means  a  ni  ittn  f  f  iudiliertnce,  he 
"who  desires  to  march  his  troops  througli  a  neutral  country, 
must  applv  for  the  sovereign's  permission.  To  enter  his  ter- 
ritory without  his  consent,  is  a  violation  of  his  rights  of  sove- 
reignty and  supreme  dominion,  by  virtue  of  whi<£,  that  coun- 
try is  not  to  DC  dispjsed  of  for  any  use  whatever,  without 
bis  express  or  tacit  permission.  Now,  a  tadt  permission  for  [  841  ] 
Ihe  entrance  of  a  body  of  troops  is  not  to  be  presumed,  since 

*  Qntiiiiif  iibl  fopn* 
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BOOK  Til.  their  entrance  may  be  productive  of  Uie  most  serious  conae* 
«BAP.  Til.  qnences. 


^  121.  It  neutral  sovereign  lias  good  reasons  for  refusmg  a 

tiMj  b«  re-  passage,  he  is  not  obliged  to  grant  it, — ^the  passage  in  ti^ 
*^  oaf  e  heing  no  longer  innooeni. 

doabtfnl  cases  we  miui  snbaiii  to  the  judgment  of 
^m.  In       proprietor  respecting  the  innocence  of  the  use  we  dent 
wiwi  fliM  tt  to  suJce  of  thin^  belonging  to  another  (Book  U.  $|  12B,  130|, 
may  b«     gad  most  acquiesce  in  his  refusal,  even  though  wo  think  it 
^^'^      unjust.   1£  the  refusal  be  erid^tly  uyiiat,**^  the  use,  and, 
in  the  case  now  before  us,  the  passage  be  unquestionably  in- 
noc(*nt, — a  nation  may  do  herself  justice,  and  take  by  force 
what  is  unjustly  denied  to  her.   But  we  have  already  observed, 
that  it  is  very  difficult  for  the  passage  of  an  army  to  be  ab- 
solutely innocent,  and  much  more  so  for  the  innocence  to  be 
very  evident.    So  various  are  the  evils  it  may  occasion,  and 
the  dangers  that  may  attend  it^ — so  complicated  are  they  in 
their  nature,  and  so  numerous  are  the  circumstances  irith 
whidi  they  are  oonnected,-^hat,  to  foroaee  and  proride  fti 
every  thins^  is  next  to  impossible.  Bendes,  sel^intereel  hm 
ao  powerfiu  an  influence  on  the  judgments  of  men,  thai  if  he 
who  requires  the  passage  is  to  be  the  jadae  of  its  innocence, 
he  will  admit  none  of  the  reasons  brougnt  against  it;  sad 
thus  a  door  is  opened  to  continual  qaanels  uid  hostUities. 
The  tranquillity,  therefore,  and  the  common  safety  of  nations 
require  that  each  should  ho  mistress  of  her  own  territory,  and 
at  liberty  to  refuse  every  foreign  army  an  entrance,  when  she 
has  not  departed  from  her  natural  liberties  in  tliat  respect,  by 
treaties.    From  this  rule,  however,  let  us  except  those  very 
uncommon  cases  which  admit  of  the  most  evident  demonstra- 
tion that  the  passage  ret^uired  i&  wholly  unattended  with  in- 
convenience or  danger.   If,  on  such  an  occasion,  a  passage  be 
forced,  he  who  forces  it  will  not  be  so  much  blamed  as  the  &»• 
tion  that  has  indiscreetly  subjected  herself  to  this  violcnee. 
Another  case,  which  carries  its  own  exception  on  the  vsty 
face  of  it,  and  admits  not  of  tbe  smallest  donbt,  is  that  of  ex- 
treme necesaitj.   XTigent  and  absolute  necessity  suspends  iD 
the  rights  of  property  (Book  IL  S§  Ud,  128) :  and  if  the  pio* 
prietor  be  not  under  the  same  pressure  of  necessity  as  yon,  it 
is  allowable  for  you,  even  a;::airist  his  will,  to  make  n^c  of  what 
bclonn-j?  to  him.    When,  tliereforc,  an  army  find  themselves 
exposed  to  imminent  destruction,  or  unable  to  return  to  their 
own  country,  unless  they  pass  through  neutral  territories,  they 
have  a  right  to  pass  in  spite  of  the  soverei^,  ami  t^^  force 
their  way,  sword  in  hand,    liut  tliev  ou^ht  iirist  to  rev^uesta 
passage,  to  offer  securities,  and  pay  for  whatever  damages  thej 
may  ooeamon.   Such  was  the  mode  pursued  by  the  Qieeb« 
their  retom  from  Asia»  imder  the  condact  of  AgesilaiiB.* 

44S 
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Extrome  nece9i5itY  may  even  nnthorize  the  temporary  ppkure  book  la 
of  a  neutral  town,  ;ui  l  tlif^  piittiiig  a  garrison  therein,  "v^  ith  a,  ,SB^£lIBl. 
view  to  cover  ourselvetj  iVuni  the  enemy,  or  to  prevent  the  exe- 
cution of  hia  designs  against  that  town,  when  the  sovereign  is 
not  able  to  defend  it.  But  when  the  danger  is  over,  Ave  must 
immediately  restore  the  place,  and  pay  all  the  charges,  in- 
coQYeniences,  and  damages,  irhioli  we  hare  occasioned  bj 
seiniig  it» 

When  the  paflsa^B  »  not  of  absolute  neoessity,  the  hare  { us.  The 
danger  which  attends  the  admission  of  a  powerinl  army  into  ^* 
o«r  territory,  may  authorise  ns  to  refose  them  permission  to  ^ 
enter.   We  ma j  hare  reason  to  apprehend  that  they  wiU  bej^^'*' 
tempted  to  take  possession  of  the  country,  or  at  least  to  act 
as  masters  while  they  are  in  it,  and  to  live  at  discretion.  Let 
it  not  be  said,  with  Grotiii«,*  that  he  who  requires  the  passage 
is  not  to  be  deprived  of  his  riuht  on  account  of  our  unjust 
fears.    A  probable  fear,  founded  on  good  reasons,  gives  us  a 
right  to  avoid  whatever  may  realize  it ;  and  the  conduct  of 
nations  affords  but  too  jtist  grounds  for  the  fear  in  question. 
Brides,  the  right  of  passage  is  not  a  perfect  ritrlit,  unless  in 
a  case  of  urgent  necessity,  or  when  we  have  the  most  perfect 
eridence  that  the  passage  is  innocent. 

Bnty  in  the  preceding  seetion,  I  snppose  it  impraetieable  to  1 134.  w  » 
obtain  sufficient  seonri^  which  shall  leaye  ns  no  cause  to  ap-^^^'**' 
prebend  anyhostOe  attempts  or  violent  proceedings  onthe^^]^j^ 
part  of  those  who  ask  permission  to  pass.   If  any  such  secu-  o^iiy. 
ritj  can  be  obtained,  (and  the  safest  one  isj  to  allow  them  to 
pass  only  in  small  bodies,  and  unon  delirenng  up  their  arms, 
as  has  been  sometimes  required, f)  the  reason  arismg  from  fear 
no  longer  exists.    But  those  v.ho  wish  to  pass  should  consent 
to  give  every  r(  ;isonable  security  required  of  them,  and  con- 
sequently submit  to  pass  by  divisions  and  deliver  up  their  arms, 
if  the  passage  be  denied  them  on  any  other  terms.  The  choice 
of  the  security  thoy  are  to  give  does  not  rest  with  them.  Host- 
aces,  or  a  bond,  would  often  prove  very  slender  securities.  Of 
what  advantage  will  it  be  to  me  to  hold  hostages  fiom  one 
who  win  render  himself  master  over  me  ?  And  as  to  a  bond, 
it  is  of  yery  Httle  avail  against  a  prince  of  much  superior 
power. 

But,  is  it  alwajp  incumbent  on  us  to  ^ve  every  security  a|  m.  wii». 
nation  may  require,  when  we  wish  to  pass  through  her  terri-  ther  aiwayi 
tones?— In  the  first  place,  we  are  to  make  a  distinction  be-"f^*''"'^ 
tween  the  different  reasons  that  may  ecdst  for  our  passingj^^'^^. 
through  the  country ;  and  we  are  next  to  consider  the  man-  ourity  z*. 
ners  of  the  people  whose  permission  we  asl:.    If  the  passage 
be  not  essentially  necessary,  nnd  c:in  be  obtained  only  on  sus- 
picious or  disagreeable  conditions,  we  must  relinquish  all  idea 

*  Book  it  chap,  ii  1 13,  noto  6. 

tB^fhdH]MBi^Mi4«wn«lMi»lBftrtltMili«rOeiogB«.  8t9  Giotini,  IIM. 
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BOOK  iiL  of  it,  as  in  the  case  of  a  refusal  (§  122).  But,  if  necesoitv  an- 
CHAP,  vu.  thorizes  mc  to  pass,  the  conditions  on  which  the  passage  will 
be  granted  uuiy  be  accepted  or  rejected,  according  to  the  man- 
ners of  the  people  I  am  treating  with.  Suppose  I  am  to  cross 
£  848  ]  the  coontrj  of  a  barbaiooB,  savage,  and  perfidious  natioii,— 
sbaU  I  leave  myself  at  their  diflcretion,  by  giving  up  m j  wm 
and  causing  my  troops  to  maroh  in  divisions  ?  No  one,  I  pra- 
some,  idll  condemn  me  to  take  so  dangerous  a  step.  Smee 
necessity  authorizes  me  to  pass,  a  kind  of  new  necessity  aiuei 
for  my  passing  in  smcli  a  posture  as  will  secure  me  from  anj 
ambuscade  or  violence.  I  will  offer  every  security  that  can 
be  given  witliout  foolishly  exposing  myself;  and  if  the  offer 
rejected,  I  must  be  guided  by  necessity  nTi  l  prudence,— ;il  I 
let  me  add,  by  the  most  scrupulous  moderation,  in  order  to 
avoid  exceeding  the  bounds  of  that  right  which  I  derive  from 
necessity. 

{  128.  B-  If  the  neutral  state  grants  or  refuses  a  passage  to  one  of  tk 
quliiy  to  b«  parties  at  war,  she  ought,  in  like  manner,  to  grant  or  refiw 
uWrvcd  to-  {|  to  1^  oUier         ^  diange  of  circmnstances  afodshtt 

X  :  to  Bubstantial  realomi  for  acting  otherwise.   Without  such  rei. 
the  pMMige.  sons,  to  |pmt  to  one  party  what  she  refuses  to  the  other,  wonU 
be  a  partul  distinction,  and  a  departure  from  the  line  of  Btnct 

neutrality, 

{ lor.  No     When  I  have  no  reason  to  refuse  a  passage,  the  par^  sgainst 
complaint   whom  it  is  granted  has  no  right  to  complain  of  my  confiuct, 
•  iiMteia'^  much  less  to  make  it  the  ground  of  a  hostile  attack  upon  me, 
state  for     since  I  have  done  no  more  than  what  the  law  of  nations  cd- 
granting  a   joins  (§  119).    Neither  has  he  any  light  to  require  that  1 
should  deny  the  passage ;  for  he  must  not  pretend  to  hin  K: 
me  from  doinfjr  what  T  think  agreeable  to  my  duty.  And  cvcl 
on  those  occasions  when  I  might  with  justice  refuse  permission 
to  pass,  I  am  at  liberty  to  abstain  from  the  exertion  of  hit 
right.   But  especially  when  I  should  be  obli||ed  to  [ 
my  refusal  hy  the  sword,  who  will  take  upon  him  to  compba 
of  mj  having  permitted  the  war  to  be  earned  into  his  eosatarj, 
rather  than  draw  it  on  myself?  No  sovereign  can  require  tbt 
I  should  take  up  srms  in  his  favour,  unless  obligea  to  it  bj 
treaty*   But  nations,  more  attentive  to  their  own  interest 
than  to  the  observance  of  strict  justice,  are  often  very  loud  on 
this  pretended  ?n"hject  of  complaint.    In  war,  especially,  ihj 
stick  at  no  measures ;  and  if  by  their  threats  they  can  induce 
a  neiglihonrino^  state  to  refuse  a  passage  to  their  enemy,  the 
gent  raiity  of  their  rulers  consider  this  conduct  only  as  a  stroke 

3  128.  TMa^^^*^^*^?^^*^^* 

^tate  may  powerful  State  will  despise  these  unjust  menaces :  fiW 

rofuM  it  and  unshaken  in  what  she  thinks  due  to  justice  and  to  her  ov& 
fran  a  ftw  reputation,  she  will  not  suffer  herself  to  be  diverted  by  the  f«ir 
trae^t  of  ^  ^  gTOundlcBS  resentment :  she  will  not  even  bear  the  menace. 
thr^*iLito  *  ^^^^  nation,  unablo  to  support  her  rights,  will  be  under 
{»rtj ;      a  necessity  of  oonsultiDg  her  own  safe^ ;  and  this  importast 
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concern  will  authorize  her  to  refuse  a  passage,  which  would  book  m. 
expose  her  to  dangers  too  powerful  for  her  to  repel. 


CHAP.  VII 


Another  fear  may  also  warrant  her  in  refusing  a  passage,  1 129.  And 
namely,  that  of  involving  her  country  in  the  disorders  and 
calamities  of  war.    For,  even  if  the  party  against  whom 
passage  is  requested,  should  observe  such  moderation  as  not  ^^^^^  ^i^,, 
to  employ  menaces  for  the  purpose  of  intimidating  the  neutral  tbeatro  ui 
nation  into  a  refusal,  be  will  hardly  fail  to  demand  a  passage 
for  himself  also :  he  will  mardh  to  meet  his  enemy ;  and  thus  [  844  ] 
the  neutral  oonntry  will  become  the  theatre  of  war.   The  in- 
finite evils  of  SQch  a  situation  are  an  unexceptionable  reason 
for  revising  the  passage.  In  all  these  cases,  he  who  attempts 
to  force  a  passage,  does  an  injury  to  the  neutral  nation,  and 
gives  her  most  just  cause  to  imite  her  arms  with  those  of  his 
adversary.  The  Switzers,  in  their  alliances  with  France,  have 
promised  not  to  grant  a  passage  to  her  enemie<^.    Thoy  ever 
refuse  it  to  all  sovereigns  at  war,  in  order  to  secure  their  fron- 
tiers from  that  calamity ;  and  they  take  care  that  their  terri- 
tory shall  be  respected.  But  tliey  grant  a  passage  to  recruits, 
who  march  in  small  bodies,  aud  without  arms. 

The  grant  of  permission  to  pass  includes  a  grant  of  every  g  130.  wi»i 
thing  which  is  naturally  connected  with  the  passage  of  troops,  U  inoladed 
and  without  which  the  passage  would  be  impracticable ;  8ach|;^»  jP^* 
as  the  liber^  of  carrying  with  tiiem  whateyer  ma^  be  neces-  T^'"^ 
sary  for  an  army, — tiiat  of  exercising  military  discipline  on 
the  soldiers  ana  officers,  and  of  purchasing,  at  a  fair  price, 
eyeiy  thing  the  army  may  want,  luiless,  through  fear  of  scar- 
<»ty,  a  particular  exception  has  been  made,  to  oblige  them  to 
cany  with  them  their  own  provisitHis. 

He  who  grants  the  passago  i?  hound  to  render  it  safe,  as  far  ^  131.  Safd- 
RS  depends  on  him.    Good  faith  requires  this ;  and  to  art    of  the 
oth(  rwise  would  be  ensnaring  those  to  whom  the  passage  isP<^^o- 
granted. 

For  this  reason,  and  because  foreigners  can  do  nothing  in  ^  132.  No 
a  territory  against  the  will  of  the  sovereign,  it  is  unlawful  to  ^©"lility  to 
attack  an  enemy  in  a  neutral  country,  or  to  commit  in  it  any  J^^j**"""**" 
Other  act  of  hostility.  The  Dutch  East-India  fleet  having  put 
into  Bergen,  in  Norway,  in  1666,  to  ayoid  the  English,  the  try.  (leo) 
Britisb  i^iral  had  the  temerity  to  attack  them  there.  But 
the  goyemor  of  Bergen  fired  on  the  assailants ;  and  the  court 
of  Denmark  complained,  though  perhaps  too  faintly,  of  an  at- 
tempt so  injurious  to  her  rights  and  dignity.*  (I6O) 

♦  The  nnthor  of  tho  "  Prf»setit  State  sea,  within  cantton-Bhot  of  the  ooast^  iM 

of  Denmark,"  wriUea  in  Eugliiib,  pre-  oonsidercd  as  making  a  port  of  the  ter- 

iendfl  thftt  the  DaoM  had  engaged  to  ritory;  and,  for  that  rcMon,  a  reaad 

dellf«rvplh*l>atoliflM^1mtftalMiiM  Wnn  under       cannon  of  a  neutnl 

BMsnnnV'le  prQscnt^,  made  to  the  court  fortressi  is  not  a  lawful 

of  Copenhagen,  saved  it.  Chap.  x.  book  i.  oha|ii>  XSdU.  8.  289,  p.  129 ;  Mar- 

(160)  At  present^  bj  the  geaenl  Uafm         kiltt.  ilbmp,  tL  ■.  Oj  and 

knr  «r  aatimi^  tt*  wkoto        «nsh»  m  1  MfOflyi  k  L  flbaf.  ttl  t.  V ;  and 

4*1 
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B*oK.  m.  To  conduct  prison  or  r,  to  convey  spoil  to  a  phico  r  f  safett, 
cgAp,  TP*  j^^g  j^^j^g  ^^.j^p^  consequently  not  to  be  done  in  a  neutral  coun- 
try ;  and  whoever  should  permit  them,  would  depart  from  th? 
line  of  neutrality,  by  favouring  one  of  the  parties.  But  I  bere 
speak  of  prisoners  and  spoil  not  yet  perfectly  in  the  eiit-iu)  * 
power,  and  whose  capture  is,  as  it  were,  not  yet  fuUy  oa» 
pletod»  A  flying  party,  for  imtaiioe^  euuioi  SMlce  vmd% 
neighboimiig  ana  neotnil  eonntvy  m  a  pUM  of  dq[NNit  to  » 
cure  their  primm  and  spoil.    To  permit  tbisy  wwU  li 

S'yjng  coontananoe  and  airport  to  their  hostilities.  Wb^ 
(6  oapiore  la  completed,  and  the  booty  abaohrtdt^  in  tk 
enemy  s  power,  no  inqairj  is  made  how  he  came  by  suck 
effects,  and  he  may  dispose  of  them  in  a  neutral  country.  A 
privateer  carries  his  prize  into  a  neutral  p^rt,  and  there  fretly 
346  3  sells  it;  but  he  cannot  land  his  prisoners  there,  for  the  frfir- 
pose  of  keeping  them  in  continement,  because  the  detentioa 
and  custody  of  prisoners  of  war  is  a  continuation  of  hostilities. 
I  m,  Neu-    On  the  other  hand,  it  is  certain  that,  if  my  neighbour  sf- 
trtl  eottntry  fo^j^  ^  retreat  to  my  enemies,  when  defeated  and  too  mm 
♦!  weakened  to  escape  uie.  and  allows  them  time  to  recover,  tnd 

!i  retreat  to  »*  if  «V 

troops,  UiAt  wttt<m  a  faYonral)le  opportunity  of  making  a  seeolM  attatt  fli 
(hey  aaj   my  territoriesy  tlua  oondnol,  so  preimtioial  to  my  aaftiy  lal 
a«ain  attuk  intmets,  woold  be  ineompadble  with  nenlralit^.  %  «hcNb% 
mi^       ^7  onemies,  on  si^fering  a  diBoomfituev  retreat  into  fats  torn- 
try,  although  eharitj  iriB  not  allow  him  to  retee  them  pra^ 
sion  to  pass  in  security,  he  is  bovnd  to  make  them  eoadni 
their  march  beyond  hia  frontiers  aa  aeon  as  possible,  and  Dot 
suffer  them  to  remain  in  his  territories  on  the  watch  for  a  o  n- 
venient  opportiniity  to  attack  me  anew;  otherwise  he  jri-t* 
me  a  right  to  enter  his  country  in  pursuit  of  them.  Such  ire:>:- 
ment  is  ofteri  experienced  by  nations  that  are  unable  to  cmid- 
mand  respect.    Their  territories  soon  become  the  theatre  of 
war ;  armies  march,  encamp,  and  fight  in  it,  as  in  a  coufitf/ 
open  to  all  comers. 
1 1S4.  Oott-    Troops  to  whom  a  passage  is  granted  are  not  to  occiafli 
'fal^adto  ^       damage  in  theooimtiys  they  are  to  keep  to  tbt^ 
*'       ^  Uo  roadfly  and  not  enter  the  poaieaiiomi  of  pkvnite  penoair- 


oluili.Liil6.  [TkeArmf  1  QtSL R«p. 62.}  •Uotrcd  to  orii^toato  oa 

AaA  Pwfcaror  Mart«n  obatnrea,  tliat  aad  tapWai  mti  thioMmlM  what  f»- 

Trbcn  two  repsels,  tbo  enemiep  of  rant  pamtory  aeta  of  warfare  there  ct:tv 

other,  meet  in  a  neatral  port,  or  where  or  ought  sot,  to  be  tolerated;  it* 

one  porsaea  th«  otiier  into  ineh  port,  Dot  1  Chitty*!  Com.  t«.  441  to  4Mk  ft 

only  nratt  fhey  relValn  from  all  hogtili-  we  hare  seen  that  eren  a  miIW* 

ties  while  thoy  rcranin  there,  ^nt  ?hnnld  of  <*pnd<'mnritTrin  of  .-■hip  or  good?  *i 

one  set  sail,  ibe  other  most  not  sail  ia  prize  cannot  Ic^ailjr  take  piaee  is  i 

less  than  twenty-fowr  how  aftir.  IfaK  Hratral  eoiintty.  An$e,  «i  #W  Cf^ 

ien's  L.  Nat.  b.  vili.  o.  tL  b.  6.   Sir  W.  1  Bob.  Rep.  114?  8  T.  R.  l^^- 

Sco(t,  in  the  Tvee  Oebro^d^rx,  ?.  Tlob.  Bon'o  Rep.  8,  note  0 ;  ard  w 

Rep.  162— S30;  and  the  Anma,  5  Rob.  loch  t.  Jtodnaood^  AlehtMa'f  ii*t>  H 

Rep.  373,  obswrsi,  that  no  proouaaate  48.-^ 
•Mi  of  wtt  «•  te  •my  aiMMr  to 
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to  observe  the  most  exact  discipline,  and  punctually  pay  for  book  hi. 
everything  with  which  the  inhabitanta  supply  them.    And  if 


cn.il'.  VII. 


the  licentiousness  of  the  soldiers,  or  the  necessity  of  certain  ^f^op* : 
operations,  as  encamping  or  intrenching,  has  caused  ^neotrai*^ 
dtmage,  their  oommander  or  their  aoYereigi  ifl  bound  to  make  ooa^try 
reparation.   All  this  requires  no  proof.   What  right  have  an 
anaj  to  injure  a  ooiintrjr,  when  the  nuwt  they  cwd  require 
was  an  innocent  passage  through  it? 

There  can  be  no  reason  why  the  neutral  state  should  not 
stipulate  for  a  sum  of  money,  as  an  indemnification  for  certain 
damages  which  it  would  be  difficult  to  estimate,  and  for  the 
inconveniences  naturally  resulting  from  the  pasj^age  of  an 
army.  But  it  would  be  scandalous  to  sell  the  wry  irrant  of 
passage, — nay,  even  unjust,  if  the  passage  be  attended  with 
DO  damage,  since,  in  that  case,  the  permission  is  due.  As  to 
the  rest,  the  sovereign  of  the  country  is  to  take  cure  that  the 
compensation  be  paid  to  the  parties  who  have  suffered  the 
damage ;  for  no  right  authorizes  him  to  reserve  for  his  owu 
use  what  is  given  for  their  indemnifieatioii.  It  la,  indeed,  too 
often  the  ease,  that  the  weak  sastain  the  Iobb,  and  the  powei^ 
ftd  reeeive  the  oompeiuiatiQn. 

Finally,  as  we  are  not  bound  to  grant  even  an  innoeent  I  ^  A 
passage,  except  for  just  causes,  we  may  nfose  it  to  him  who  v^^J^^y 
reqmres  it  for  a  war  that  is  evidently  unjust,— as,  for  instanoe,    «  „ 
to  invade  a  country  without  any  reason,  w  even  colourable  eridenUj 
pretext.    Thus  Julms  Osesar  denied  a  passage  to  the  Helvetii,  nn^vA 
who  were  quitting  their  country  in  order  to  conquer  a  better. 
I  conceive,  indeed,  thut  policy  had  a  frreater  shLire  in  liis  re- 
fusal than  the  love  of  justice;  but,  in  short,  justice  authorized 
him  on  that  occasion  to  obey  the  dictates  of  prudence.  A 
sovereign  who  is  in  a  condition  to  refuse  without  fear,  should 
doubtless  refuse  in  the  case  we  now  speak  of.    i»ut  if  it  would 
bo  dangerous  for  him  to  give  a  refusal,  he  is  not  obliged  to  £  346  J 
draw  down  tiie  impending  evil  on  his  own  head  for  the  sake  of 
STorting  it  from  that  of  &  noighbonr :  ti^y,  rasLIy  to  haaard 
ihe  quiet  and  wdfore  of  hii  people,  would  be  a  tery  great 
breaoh  of  his  dulj. 
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»OOK  III. 

CHAP.  vm. 


CHAP  vm. 

OF  THE  EIGHTS  OF  NATIONS  IN  WAR, — AND,  PIRST,  OF  WHAT 
WB  HAVE  A  RIGHT  TO  DO,  AND  WHAT  WB  ARE  ALLOWXD  10 
DO  TO  IHB  PJ^02i,  IN  A  JDSI  WAa.(ldl) 

;  136.  Qfh     ^V1IAT  we  Lave  hitherto  said,  concerns  the  right  of  making 
nmi  pria.  -wir: — let  JOB  BOW  proceed  to  Uioee  rights  which  are  to  be  re- 
""^bu  ^^  ^^'^  speeted  during  the  war  itself,  and  to  the  nilee  which  natioiii 
I^JijBrtaii  should  reciprooally  observe,  even  when  deciding  their  diffei^ 
enemy  tn  a  ences  bj  aniiB.   Let  us  begin  by  laying  down  the  rights  of  a 
jiutwir.    nation  engaged  in  a  just  war:  let  us  see  what  sin  is  i  Hewed 
to  do  to  her  enemy.    The  whole  is  to  be  deduced  from  one 
single  principle— fi  Til  ihe  object  of  a  just 'tvnr :  for,  when 
the  end  is  lawlul,  lie  who  has  a  right  to  pursue  that  end  has, 
of  course,  a  right  to  employ  all  the  means  which  are  necessary 
for  its  attainment.    The  end  of  a  just  war  is  to  avenge  or  pre- 
vent  tnnjury  (§  28) — that  is  to  say,  to  obtain  jnstiGe  by  force, 
when  not  obtainable  by  any  other  method, — to  compel  an  im- 
jtist  adversary  to  repair  an  injury  already  done,  or  giye  ns 
seonrities  agamst  any  wrong  with  which  we  are  threatened  by 
him.    As  soon,  therefore,  as  wc  have  declared  war,  we  have 
a  right  to  do  a^rainst  tlic  enemy  whatever  we  find  necessary 
for  the  attainoieut  of  that  end,— for  the  purpose  of  bring- 
ing him  to  reason,  and  obt&iniug  justice  and  security  from 
him. 

1 137.  ma.  The  lawfulness  of  the  end  does  not  give  us  a  real  right  to 
<^M«iiM  U-  any  thing  further  than  barely  the  means  necessary  for  the  at> 
iThare  tainment  of  that  end.  Whatever  we  do  beyond  that,  is  repro- 
right  ia  d*  hated  by  the  law  of  nature,  is  faulty,  and  condemnable  at  the 
and  what  ia  tribunal  of  conscience.  Henco  it  is  that  the  right  to  snch  or 
barely  ai-  guch  acts  of  hostility  varies  according  to  circumstances.  What 
^w'l^h*  j*^*-  ""'^  perfectly  innocent  in  war,  in  one  particular  sitna- 
imruntty  '^"^  aiwajs  80  on  other  occasions.    Right  goes  hand 

between  in  hand  with  necessity  and  the  exigency  of  the  case,  but  never 
•BMBiM.    exceeds  them. 

But  as  it  is  very  difficult  always  to  form  a  precise  judgment 
of  what  ihe^  present  case  requires,  and  as,  moreoyer,  it  belongs 
to  each  nation  to  judge  of  what  her  own  partieoltf  siiuaticii 
authorises  her  to  do  (Prelim.  §  16)— it  becomes  absolntdy 
necessary  that  nations  should  reciprocally  conform  to  general 
£  847  ]  rules  on  this  subject  AcoordiTi<?ly,  whenever  it  is  certain 
and  evident  that  such  a  measure,  such  an  act  of  hostility,  is 
necessary,  in  general,  for  overpowering  the  enemy's  reaist- 

(161)        in  general,  the  Rights  of    Commemal  Law,  377  to  437;  aadCU^ 
War;  (Irotimi,  eh.  tL ;  «ad  1  Chitlgr'f  ty'a  Law  of  KalloBi^  p«r  towa 
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ance,  and  attaining  the  end  of  a  lawful  war, — that  measure,  book  in. 
thus  viewed  in  a  general  light,  is,  by  the  law  of  nations,  ^'"^ 
deemed  lawful  in  war,  and  consistent  with  propriety,  although 
he  who  mmecessarilj  adopts  it,  when  he  might  attsin  his  end 
by  gentler  methodsy  Is  not  innocent  before  God  and  his  own 
conscience.  In  this  lies  the  difference  between  what  is  jnst^ 
equitable,  irreprehensible  in  war,  and  what  is  only  allowed 
between  nations,  and  suffered  to  pass  with  impunity.  The 
sovereign  who  would  preserve  a  pore  conscienoe,  and  punctu- 
ally discharge  the  duties  of  humanity,  ought  never  to  lose 
signt  of  what  we  already  have  more  than  once  observed, — 
that  nature  gives  liim  no  right  to  make  war  on  his  fellow-men, 
except  in  cases  of  nece«'Bity,  and  as  a  remedy,  ever  disagree- 
able, though  often  necessary,  against  obstinate  injustice  or 
violence,  if  liis  mind  is  duly  impressed  with  this  great  truth, 
he  will  never  extend  the  application  of  the  remedy  beyond  its 
due  limits,  and  will  be  very  careful  not  to  render  it  more 
harsh  in  its  ojperation,  and  more  fatal  to  mankind,  than  is 
reodsite  for  his  own  secoritj  and  the  defence  of  his  rights. 

Since  the  object  of  a  jnst  war  is  to  repress  injostice  andfiss.  Th« 
violence,  and  forcibly  to  compel  him  who  is  deaf  to  the  voice  "giit  to 
of  justice,  we  have  a  right  to  pnt  in  practice,  against  the  ^^^^"'^^  Y° 
enemy,  every  measure  that  is  necessary  in  order  to  weaken 
him,  and  disable  him  from  resisting  us  and  snpporting  his  able  me- 
injustice;  and  we  may  choose  such  methods  as  are  the  most**w^ 
efficacious  and  best  culculated  to  attain  the  end  in  view,  pro- 
vided they  be  not  of  an  odious  kind,  nor  unjustifiable  in  them- 
eelves,  and  prohibited  by  the  law  of  nature. 

The  enemy  who  attacks  me  unjustly,  gives  me  an  undoubted  j  isd.  Th« 
right  to  repel  his  violence;  and  he  who  takes  up  arms  tori«l»»«»if 
oppose  me  when  I  demand  only  my  right,  becomes  himself 
the  real  aggressor  by  his  nnjnst  resistance:  he  is  the  first ^^""^ 
anther  of  the  violence,  and  obliges  me  to  employ  forcible 
means  in  order  to  secure  myself  against  the  wrong  which  he 
intends  to  do  me  either  in  my  person  or  my  property.  If  the 
forcible  means  I  employ  prodnce  snch  effect  as  even  to  take 
away  his  life,  he  alone  most  bear  the  whole  blame  of  that 
misfortxme:  for,  if  I  were  obliged  to  submit  to  the  wrong 
rather  thnn  hurt  him,  good  men  would  soon  become  the  prey 
of  the  wicked.  Such  h  the  origin  of  the  right  to  kill  our 
enemies  in  a  just  war.  When  we  find  gentler  methods  insuf- 
ficient to  conquer  their  resistance  and  bring  them  to  terms, 
we  have  a  right  to  pnt  them  to  death.  Under  the  name  of 
enemies,  as  we  have  already  shown,  are  to  be  comprehended, 
not  only  the  first  author  of  the  war,  but  likewise  all  those  who 
join  hun,  and  who  fight  in  support  of  his  canse. 

Bnt  the  very  manner  in  whidi  the  right  to  kill  onr  enemies  |  us. 

is  proved,  points  ont  the  limits  of  that  riglit.  On  an  enem^r's  °f 

«  mbmitting  and  laying  down  his  arms,  we  cannot  with  jusUoe^'^ 

take  away  his  life*   Xhns,  in  a  batUe,  quarter  is  to  be  given 
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I  141.  A 
particular 
oMe,  in 
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refuuod. 
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prlsalfl. 

(162) 


to  those  who  kj  down  their  arms ;  and,  in  a  siege,  a  ganiiM 
offering  to  capitulate  are  nerer  to  be  refused  their  liyea.  Thi 
humanity  wiw  which  moat  nations  in  Enrope  carry  on  tbcir 
wars  at  pr^ent  cannot  be  too  much  oommended.  H  soas- 
times,  in  the  heat  of  aetion,  the  soldier  refuses  to  give  qiiait«r, 
it  is  always  contrary  to  the  inclination  of  the  offieersy  iriw 
eagerly  interpose  to  save  the  lives  of  suoh  enemies  as  bait 
laid  clown  their  arms.* 

There  is,  however,  one  case  in  which  wc  nmy  refu^e  to 
Sparc  thc  life  of  an  enemy  who  ^nrrenders,  (  r  tn  allow  anj 
capitulation  to  a  town  reduced  to  thc  last  extremity.    It  is, 
when  that  enemy  has  been  guilty  of  some  enormous  breach 
of  thc  law  of  nations,  an<l  particularly  ^vhen  he  has  violated 
the  laws  of  war.    This  refusal  of  ijuai  tcr  is  no  natural  coo- 
sequence  of  the  war,  bnt  a  punishment  for  his  erime^— a  pa- 
nisnment  which  the  injured  party  has  a  right  to  inflict.  Iw^ 
in  order  that  it  be  justly  ioflictedi  it  most  fall  on  the  giiiltv. 
When  we  are  at  war  with  a  savage  nation,  who  observe  no 
mleSy  and  never  give  quarter,  we  may  punish  them  in  tie 
persons  of  any  of  their  people  whom  we  take,  ^thesc  beloagiog 
to  the  number  of  the  guilty,)  and  endeavour,  oy  this  rigorom 
proceeding,  to  force  tiiem  to  respect  the  laws  of  humanity. 
But,  wherever  severity  is  not  absolutely  necessary,  clcmcDC? 
becomes  a  duty.    Corinth  was  utterly  destroyed  for  huvirig 
violated  the  law  of  nations^  in  tlie  person  of  the  Roman  aii^ 
bassadors.  That  severity,  however,  was  reprobated  by  Cicero 
and  other  great  men.    lie  who  has  even  the  most  just  cause 
to  punish  a  sovereign  with  whom  he  is  in  enmity,  will  eiv 
incur  the  reproach  of  cmelty,  if  he  causes  the  pnnishmeatio 
fall  on  his  innocent  subjects*   There  are  other  methods  cf 
chastising  the  sorereign, — such  as  depriving  hum  of  soms  cf 
his  rights,  taking  irom  him  towns  and  provinces*    The  erfl 
which  thence  results  to  the  nation  at  large,  is  the  consequence 
of  that  participation  which  cannot  possibly  be  ayoided  hj 
those  who  unite  in  political  society. 

This  leads  us  to  speak  of  a  kind  of  retaliation  sometimef 
practised  in  war,  iin  ier  thc  name  of  reprisals.  If  the  hostile 
general  ha*',  without  any  just  reason,  caused  some  prisoueif 
to  be  hanged,  we  hang  an  equal  number  of  iiis  people,  and  of 
the  same  rank, — ^notiiying  to  him  that  we  will  continue  thud 

dMtiaed  Ibr  Flanden,  they  deipM^ 
a  squadron  to  wait  for  them  is  tbe 

strait  of  Calais,  wilb  ordoi-i"  io  drown 
without  mcrej  eteiy  soldier  thMi  *«» 

ezeovto&^Book  zlv«  ^  M^—9iSlki^ 

J  787. 

(182)  As  to  reprisals  and  ietien 
marque  in  genonJ,  lat  mI%  k  it  A 
XfUL  I  S84r-C 


*  liMB  Mff«iml  passagaa  of  ChretiMli 
Biatony  of  the  Biiturbanoes  in  tihe 

Low  Countries,  it  appears  thM  th<»  wrt 
iMtWMB  the  Dnteh  and  Spaniards  was 
Mniad  OB  wlflt  wmlniting  ornelty  al 
8ea»  although  the  parties  had  agreed  to 
obaanre  the  usual  rules  of  moderation 
cm  land.  Intelligence  being  reoeived 
by  tba  ooelMmla  italN^  flia*  Ilia  Bp*. 
Biards  had,  by  the  adTiea  of  8^ii«l% 
wnVarked  al  Liiboo  •  hodj  Of  teOOft 
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i:     to  jretaliate,  for  the  purpose  of  obliging  hm  to  obserre  the  book  m. 
t      Im  of  war.   It  is  a  dreadful  extremity  thus  to  oondemn  a  ^Ji^LSSr. 

prisoner  to  atone,  bj  a  miserable  death,  for  his  generaFs 
1      crime :  and  if  we  haa  proTionsly  promised  to  epare  the  life 

of  that  prisoner,  we  cantiot,  without  injustice,  make  him  the  f  849  ] 
*  subject  of  our  reprisal?'.*  Nevertheless,  as  a  prince,  or  \m 
•:  general,  has  a  right  to  sacrifice  his  enemy's  lives  to  his  own 
safety  and  that  of  his  men, — it  appears,  that,  if  he  has  to  do 
I  ^vitli  an  inhuman  enemy,  who  frequently  commits  such  enor- 
mities, he  is  authorized  to  refuse  quarter  to  some  of  the  pri- 
soners he  takes,  and  to  treat  them  as  his  people  have  been 
treated.t  Bat  Scipio's  generosity  is  rather  to  be  imitated : 
— ^that  great  man,  bayinffredaced  some  Spaiiiah  princes,  who 
had  revolted  against  the  Komans,  dedarea  to  them  that,  on  a 
breach  of  their  faith,  he  would  not  call  the  innocent  hostages 
to  an  account,  bat  tfaemselvee ;  and  that  he  would  not  avenge 
it  on  an  unarmed  enemy,  hut  on  those  who  should  he  found 
in  arms4  Alexander  the  Great,  having  caose  of  complaint 
against  Darius  for  some  malpractices,  sent  him  word,  that  if 
he  continued  to  make  war  in  such  a  manner,  he  would  proceed 
to  every  extremity  against  him,  and  g;iYe  him  no  quarter.§  It 
is  thus  an  enemy  who  violates  the  laws  of  war  is  to  be  checked, 
and  not  hj  causmg  the  penalty  due  to  his  crime  to  fall  on 
innocent  victims. 

How  could  it  be  conceived,  in  an  enlightened  age,  that  it  is  |  Wh». 
lawful  to  punish  with  death  a  governor  who  has  defended  his^^**^ 
town  to  the  last  extremity,  or  who,  in  a  weak  place,  has  had  ^^^"^  * 
the  conrago  to  hold  oat  against  a  rojal  army  i   In  the  last  b«  pnnUM 
century,  this  notion  still  prevailed ;  it  was  looked  upon  as  one  with  dMtii 
of  the  laws  of  war,  and  is  not,  even  at  present,  totally  exploded. 
What  an  idea !  to  punish  a  brave  man  for  having  performed 
his  duty !   Very  different  were  the  principles  of  Alexander 
the  Great,  when  he  gave  orders  for  sparing  some  Milesians, 
on  account  of  (heir  courage  and  fidelity. \\    "As  Phyton  was 
led  to  execution,  hy  ordor  of  Dionysius  the  tyrant,  for  having 
obstinately  det ended  the  town  of  Rhegium,  of  which  he  was 
governor,  he  cried  out,  that  he  was  unjustly  condemned  to  dio 
tot  having  refused  to  betray  the  town,  and  that  heaven  would 

•  In  the  Vraneh,  we  here  find  (ap-  prisoner,  la  mm  of  victory  dMbutog  on 

parecUj  rery  mnch  oat  of  place)  a  ver-  their  side.  &•  qiared  AdeimaatBiilMM^ 

batiiu  repetition  of  the  lotig  note  which  who  bftd  opposed  that  infamoos  reto* 

has  already  appeared  111  page  286. —  lution.   Xenoph.  IZist.  Gn»c  lib.  ii.  oijpk 

sail  i.i>.  im.  L— idik  A.i».  1797. 

f  Lysander,  hnv'mg   captorcd  tbo      %  Neq;W  M  In  obsidos  Innoxiog,  sed 

Athonian  fleet,  j)ut  tho  prisoners  to  in  ipso?,  ri  defccerint,  saBvitaram;  nee 

death,  on  account  of  various  cruelties  ab  inermi,  scd  ab  annato  bostei  p<BDAe 

pnMtteed  hj  the  Athenlue  dating  tiie  ezpetf tamm.— Ilk  Ur.  lib.  xzfilL 
MmVM  of  the  war,  bat  principally  on      §  Quint.  Curt  lib.  \v.  cap.  L  and  IL 
ncconnt  of  the  barbarous  resnlutinn      \  Arriaa.  de  Bjqped.  Alexand*  Ulk  L 

which  they  were  known  to  have  adopt-  cap.  xz. 

«f  eotling  eff  the  tight  hand  of  eTetj 
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BOOK  m.  Boon  aren^e  his  death."  Diodorus  Siculus  terms  this  "  an 
CHAP,  rm,  ^j^^j„<;^  pnnishment."*  It  is  vain  to  object,  that  an  obstinate 
defoiico,  cspeciiilly  in  a  weak  place,  against  n  roynl  nrmj,  only 
causes  a  fruitless  effusion  of  blood.  Such  a  defence  may  save 
the  state,  by  delaying  the  enemy  some  days  longer  ;  and,  be- 
sides, courage  supplies  the  defects  of  the  fortifications. f  The 
[  860  ]  chevalier  Bavara  having  thrown  himself  into  Mezieres,  de- 
fended it  with  his  usual  intrepidity,!  and  proved  that  a  brave 
man  is  sometimes  capable  of  saving  a  place  which  another 
would  not  think  tenable.  The  history  of  the  famous  siege  of 
Malta  is  another  instance  how  far  men  of  spirit  may  defend 
themselves,  when  thoroughly  determined.  How  many  places 
have  surrendered,  whioli  nnght  still  have  nrrested  the  enemy's 
progress  for  a  considerable  time,  obliged  him  to  consume  hi?? 
strength  and  waste  the  remainder  of  the  campaiprn,  and  even 
finally  saved  themselves,  by  a  better-supported  and  more  vigor- 
ous defence !  In  the  last  war,  whilst  the  strongest  places 
in  the  Netherlands  opened  their  gates  in  a  few  days,  tne  va- 
liant general  Leutmm  was  seen  to  defend  Coni  against  the 
utmost  efforts  of  two  powerfol  srmies,— -to  hold  ont,  in  so  in- 
different a  post,  forty  days  from  the  opening  of  the  trenches, 
— and,  finally,  to  save  the  town,  and,  together  with  it,  all 
Picmont.  If  it  be  urged,  that,  by  threatening  a  commandant 
with  death,  you  may  shorten  a  bloudy  siege,  spare  yonr  troops, 
and  make  a  valuable  saving  of  time, — mj  answer  is,  that  a 
brave  man  will  despise  your  menace,  or,  mcensed  by  such  ig- 
nominious treatment,  will  sell  his  life  as  dearly  as  he  can,^ 
ynHa  bnry  himself  under  the  mins  ni  his  fort,  and  make  yon 
pay  for  yonr  injustice.  But,  whatever  advantage  you  might 
promise  yourself  from  an  muawfol  proceeding,  that  will  not 
warrant  jon  in  the  use  of  it.  The  menace  of  an  unjust  pun- 
ishment IS  unjust  in  itself:  it  is  an  insult  and  an  injury,  but, 
above  all,  it  would  be  horrible  nn<l  bnrbrirou^  to  put  it  in  execu- 
tion ;  and,  if  you  allow  that  the  threutrin  d  consequences  must 
not  be  realized,  the  threat  is  vain  and  ridiculous.   Just  and 

•  Lllkzhr.  MikexliLftpiolMlbjGTO-  ffl-fbrtUMi  pbM  agi^Bit  * royml  aniiy, 

tins,  lib.  Ui.  cap.  ii.  ^  xtL  n.  r.  nnd  when,  refusing  to  accept  of  rca^on- 

t  Tho  false  maxim  which  formerly  able  conditions  offered  to  them,  they 

prevailed  on  thi^  subject,  u  uotictKl  in  undertake  to  arreat  tiie  prugresa  of  a 


tlM  rdfttloD  of  <hd  l»attle  'of  MoMel-  power  wbUh  they  are  vaable  to 

burgh  (Dc  Thou,  vol.  1.  p.  2S7).    "Tho  Pursuant  to  that  maxim,  Ca»sar  an- 

geaeral  (the  duke  of  Somerset),  the  re-  ewered  the  Aduatici  that  he  wooli 

gent  of  Sngland,  wm  on  thie  oeeedon  epare  their  town,  if  fitvy  nrruideced 

much  admired  for  his  eUnieneT,  which  hcforo  the  battering-ntm  touched  their 

induced  him  to  spare  tho  lives  of  tho  walls ;  and  the  duke  of  AItu  strongly 

besieged  (the  garrison  of  a  castle  in  blamed  prosper  Colonns  for  baring 

Beoflnad,)  notwithrtnnding  tint  aaoleDt  gnatod  tenna  of  e^pttnlalieii  to  tho 

maxim  in  war,  which  declares  that  a  {^unison  of  a  castle,  who  had  refused 

weak  garrison  forfeit  all  claim  to  mercy  to  treat  of  a  surrender  until  the  cannon 

on  the  part  of  the  conqueror,  when,  had  been  empk^ed  against  them. — ^Ed^ 

with  more  eoomgethan  prudence,  they  a.  d.  17<J7. 

obstinately  penoToco  in  deboding  nil  %  See  hii  Mo. 
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honourable  means  may  be  employed  to  dissuade  a  governor  book  hi. 
from  ineffectually  persevering  to  the  last  extremity  ;  and  snch 
is  the  present  practice  of  all  prudent  and  humane  generals. 
At  a  proper  stage  of  the  business,  they  summon  a  governor  to 
surrender;  they  offer  him  honourable  and  advantageoiiB  terms 
of  eapitulatloii, — aooompaBied  hj  a  threat^  that^  if  he  delays 
too  longf  he  iriU  only  be  admitted  to  ranrender  as  a  prisoner 
of  war,  and  at  discretion.  If  be  pertnsts,  and  is  at  length  [  851  ] 
forced  to  surrender  at  discretion, — they  may  then  treat  both 
himself  and  his  troops  irith  all  the  severity  of  the  law  of  war. 
Bat  that  law  can  never  extend  so  far  as  to  give  a  right  to  take 
away  the  life  of  an  enemy  who  lays  down  his  arms  (§  140), 
unle?'?  he  has  been  guilty  of  some  crime  against  the  con- 
queror (§  141). 

Resistance  carried  to  extremity  does  not  become  puiii^hable 
in  a  subaltern,  except  on  those  occasions  only  when  it  is  evi- 
dently fruitless.  It  is  then  obstinacy,  and  not  firmness  or 
valour  : — true  valour  has  alwayn  a  reasonable  object  in  view. 
Let  us,  for,  instance,  suppose  that  a  state  has  entirely  enb- 
mitted  to  the  conqueror's  arms,  except  one  single  fortress,— > 
that  no  sncconr  is  to  be  expected  from  withoiit,^no  neighbour, 
no  ally,  concerns  himself  abont  saving  the  remainder  of  that 
conquered  state on  such  an  occasion,  the  governor  is  to  be 
made  acquainted  with  the  situation  of  affairs,  and  summoned 
to  snirender ;  and  he  may  be  threatened  with  death  in  esse 
of  his  persisting  in  a  defence  which  is  absolutely  fruitless,  and 
which  can  only  tend  to  the  effusion  of  human  blood.*  Should 
this  make  no  impression  on  him,  he  deserves  to  suffer  tlie  pu- 
nishment with  which  he  has  bo  e  n  justly  threatened.  1  suppose 
the  justice  of  the  war  to  be  problematical,  and  that  it  is  not  an 
insupportable  oppression  which  he  opposes :  for  if  this  gover- 
nor maintains  a  cause  that  is  evidently  just, — if  he  fights  to 
save  his  conntiy  from  slavery, — ^his  misfortune  will  be  pitied; 
and  every  man  of  spirit  will  applaud  him  for  gallantly  persa- 
vering  to  the  last  extremity,  and  determining  to  die  free. 

Fugitives  and  deserters,  found  by  the  victor  among  his  ene-  ^ul  Wm» 
mies,  are  guilty  of  a  crime  against  him  ;  and  be  has  undoubt-  gitires  and 
edly  a  right  to  put  them  to  death.  But  they  are  not  properly 
consider^  as  enemies:  they  are  rather  perfidious  dttsens 

*  But  it  is  not  lawful  to  employ  in  Louia'a  htuide)  ihoold  be  put  to 

menaces  of  every  kind  in  order  to  in-  death  in  hxa  sight.   Philip  replied  that 

doM  th«  govnmor  or  aomuMiuiant  of  a  ho  would  feel  the  most  poigiwatregni 

town  to  surrender.    There  are  some,  to  lose  his  fatht-r,  but  that  his  honour 

agaiust  which  nature  reroits  with  hor-  was  still  dearer  to  him,  and  that  he 

for.   Louis  the  Eleventh,  heing  en-  was    too  well    acquainted  with  tiio 

gaged  la  the  siege  of  St  Omer,  and  king's  dispoution,  to  apprehend  thai 

incensi*!  at  tho  lonj:^  rc'ietanco  he  ex-  he  would  <lIs;:;ra('o  hlni«elf  by  the  per- 

periencod,  informed  the  governor,  Phi-  petraUon  of  so  barbarous  a  deed.— 

lip,  son  of  Antony,  the  Bastard  of  Bur.  Hist  of  Looif  XL  book  rilL—Sdit 

gnndj,  that  If  he  did  not  eomnder  tho  £,9,  IW, 
jImm,  hii  Ihthor  (who  wm  ft  pfboaer 
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BOOK  ni.  traitors  to  their  country ;  aud  their  enlistment  with  the  enemy 
c«AF.  TO.  oannot  obliterate  that  character,  or  exempt  them  from  lU 
punishmwit  thej  have  doflerved.   At  preaail,  ho vever,  d<Mr> 
tion  being  unhappily  too  oommoiiy  the  number  of  tho  delift- 
qments  rendert  h  in  some  measm  neoessarj  to  show  oleineBej; 
and,  in  capitolation^  it  is  tunal  to  indaige  the  evaaaitmi 
nrnaoD  vith  a  oertain  Auniber  of  covered  wagons^  in  wbieb 
they  Bave  the  darters, 
g  145.  Wo-    Women,  children,  feeble  old  men,  and  sick  persons,  coat 
men,  chil-   under  the  description  of  enemies  (§§  70 — 72) ;  and  we  hafB 
•MdliaUl    ^^'"^^^  rights  over  them,  inasmuch  as  they  belong  to  tbe 
sick.         nation  "with  whom  we  are  at  war,  and  a^*,  between  nation  uod 
[  352  ]  nation,  all  rights  and  pretensions  nftect  the  body  of  tht-  jJocirtT. 

together  with  all  its  memlxTs  (Book  II.  §§  81,  8'2 — o44j.  Bui 
these  are  enemies  who  make  no  resistance;  ami  couseqnently 
we  have  no  right  to  maltreat  theii'  pei*aons  or  Uoo  an  v  violeuce 

against  them,  much  less  to  take  away  their  lives  (§  140).  Tkii 
18  80  plain  a  nuudm  of  jostiee  and  humanity,  that  at  preioit 
efwy  nation  in  the  least  degree  ctTilized^  aoqniescee  in  iL 
Tfy  aometimei,  the  fmrions  and  ungovernable  soldier  carries  hb 
brutelil^  BO  &r  at  to  violate  female  chastity,  or  to  miMiffe 
womeny  children,  and  old  men,  the  offioen  lament  thoee  ei* 
eeeaee ;  they  exert  their  ntmoat  elForts  to  put  a  stop  to  then; 
and  a  prudent  and  humane  general  eren  punishes  them  wheo* 
ever  he  can.  But,  if  the  women  wish  to  be  spared  altogether, 
they  must  confine  themselves  to  the  occupations  peculiar  to 
their  own  sex,  and  not  meddlo  with  those  of  men,  by  taking 
up  arms.  Accordingly,  the  military  law  of  the  Switzers,  which 
forbids  the  soldier  to  maltreat  women,  formuliy  excepts  those 
females  who  have  committed  any  acts  of  hostility.* 
2 146.  Cier-  The  like  may  he  said  of  the  pubUc  ministers  of  religion,  of 
gy,mmct  men  of  letters,  and  other  persons  whose  mode  of  life  is  ivj 
l«ttn%  ^  remote  from  military  affairs : — not  that  these  people,  nor  em 
the  ministers  of  the  altar,  are,  necessarily,  and  by  virtue  of 
iheir  functions,  inyested  with  any  character  of  inviolabihty, 
or  that  the  civil  law  can  confer  it  on  them  with  respect  to  tlio 
enemy:  but,  as  they  do  not  use  force  or  violence  to  oppose 
hlnii  they  do  not  give  him  a  right  to  use  it  against  then. 
Among  the  ancient  Ilomans,  the  priests  carried  arms :  Johufl 
Csesar  him^^plf  was  sovereign  pontiff : — and  among  the  Chris- 
tians, it  h;is  been  no  rare  tiling  to  see  prelates,  bishops,  and 
cardinals  buckle  on  their  armor,  and  take  the  command  of 
armies.  From  the  instant  of  their  doing  so,  thev  subjected 
themselves  to  the  common  fate  of  military  men.  ^VhUe  deal- 
ing out  their  blows  in  the  held  of  battle,  they  did  not,  it  is  IS 
be  presumed,  lay  claim  to  inviolability. 
{ 147.  VMk  f*onnerly,  every  one  capable  of  carrying  arms  became  a 
waa^wadf  soldier  when  his  nation  was  at  war,  and  espedally  when  it 
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was  nttacked.     Grotius,  however.*  piuduces  instances  of  book  m. 
sevenil  nationn  and  eminent  comniaiiders,t  ^vhu  spared  the 
peasantry,  in  consideration  of  the  immediate  usefulness  of  in  genwBl, 
their  labours-J   At  present,  war  ia  carried  on  by  regular  •^^^ 
troopa:  the  people,  the  peaaanta,  the  ettiienBy  take  no  part 
ia  it,  and  generally  have  nothing  to  fear  hom  the  awor  dof 
the  enemj.   Provided  tho  tnhabitanta  sabmit  to  bim  who  is 
master  of  the  country,  pay  the  contiibntioiui  Imposed,  and  [  858  J 
refrain  from  all  hostilities,  they  live  in  as  perfect  eal^  as  if 
they  were  friends :  they  eTon  continne  in  possession  of  what 
belongs  to  tiiem :  the  country  people  come  freely  to  the  camp 
to  sell  their  provisions,  and  are  protected,  as  far  as  possible, 
from  the  calamities  of  war.    A  laudable  ciistnni,  truly  worthy 
of  those  nations  who  value  them  solves  on  tlieir  lniinanitT, 
and  advantageous  ovoii  to  the  enemy         add  with  such 
moderation.    By  protecting  the  unarnie  l  inhabitants,  keeping 
the  soldiery  under  strict  discipline,  and  preserving  the  coun- 
try, a  general  procuies  an  easy  subsistence  for  his  army,  and 
avoids  many  evils  and  dangers.  If  lie  has  any  reason  to  mis> 
trust  ilie  peasantry  and  the  inhalntants  of  the  towns,  be  has 
a  right  to  dlsara  them,  and  to  reqidre  hostages  from  tbem : 
and  those  who  wish  to  avoid  the  calamities  of  wacr,  must  sab- 
mit  to  the  laws  which  the  enemy  thinks  jnoper  to  impose  on 
them. 

But  all  those  enemies  thus  subdued  or  disarmed,  whom  the  ?  i^^-  Th* 
principles  of  humanity  oblige  him  to  spare, — all  those  persons 
belonging  to  the  opposite  party,  (even  the  women  and  ^^^^-J^^^f 
dren,)  he  may  lawfully  secure  and  make  prisoners,  either  withww. 
a  view  to  prevt  nt  them  from  takin;?  Tip  arms  again,  or  for  the 
purpose  of  weakening  the  enemy  ^■'>>^),  or,  finally,  in  hopes 
that,  by  getting  into  his  power  some  woman  or  child  fur  whom 
the  sovereign  has  an  affection,  he  may  induce  him  to  accede 
to  equitable  conditions  of  peace,  for  the  sake  of  redeeming 
tbose  vahuible  pledges.  At  present,  indeed,  tbki  last-men- 
tioned expedient  is  seldom  pot  in  practice  by  the  polished 
nations  of  Europe :  women  and  dnldren  are  suffered  to  eiy  oy 
perfect  security,  and  allowed  permission  to  withdraw  wherever 
they  please.  But  this  moderation,  this  politeness,  though 
nndoabtedly  commendable,  is  not  in  itself  absolutely  obliga- 
tory ;  and  if  a  general  thinks  fit  to  supersede  it,  he  cannot  be 
justly  accused  of  violating  the  laws  of  war.  lie  is  at  liberty 
to  adopt  such  measnros,  in  this  respect,  as  he  thinks  most 
conducive  to  the  success  of  his  affairs.  Tf  without  reason, 
and  from  mere  caprice,  he  refuses  to  indulge  women  with  this 
liberty,  he  will  be  taxed  with  harshness  and  brutality, — ^he 

*  Book  iU*  oh.  ad.  {  xL  nd  nuilto  wor  only  agdnit  thoto  wlio 

f  Cjn»,  BoHnrius,  Ao.  mppmawi.  is  «nui»— Hio  proposal 

t  Cyrus  propo^iff!  to  thp  king  of  As-  was  agreod  to.  XoDOph.  Qyiop.  Uh.  ^ 

Ijjria,  tlijit  both  p«rti«)8  ehoald  recipro-  cap.  4. 
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BOOK  iiL  will  he  censored  for  not  conforming  to  a  custom  eetabliahed 
^""^'^  by  hmnanit^ :  bnt  he  maj  have  good  reasons  for  disregarding, 
in  this  particular,  the  rules  of  politenesSi  and  even  uie  sag- 
gestions  of  pity.  If  there  are  hopes  of  reducing  hj  famine  m 
strong  plaoe,  of  which  it  is  Yery  important  to  gam  possession, 
the  useless  mouths  are  not  permitted  to  come  out.  And  in 
this  there  is  nothing  which  is  not  authorised  by  the  laws  of 
war.  Some  great  men,  however,  have,  on  occasions  of  this 
nature,  carried  their  compassion  so  far  as  to  postpone  their 
interests  to  the  motions  of  humauity.  We  have  already  men- 
tioned, in  another  place,  how  Ilcnry  the  Great  acted  during 
the  siege  of  Paris.  To  such  a  noble  example  let  us  add  that 
of  Titus  at  the  siege  of  Jerusalem :  at  first  he  was  inclined 
drive  back  into  the  city  great  numbers  of  starving  wretches, 
i  ]  who  came  out  of  it ;  but  lie  could  not  withstand  the  compas- 
sion which  such  a  sight  raised  in  him ;  and  he  suffered  the 
sentiments  of  humanity  and  generosity  to  prevail  OTcr  the 
maxims  of  war. 

I      A      As  soon  as  your  enemy  has  laid  down  his  arms  and  snr* 

pnVoner  of  rendered  his  person,  you  have  no  longer  any  right  OTer  his 
j^^^^^  life  (i  140),  unless  he  should  give  you  such  right  by  some 
AmIIi.  i^ew  attempt,  or  had  before  committed  against  you  a  crmie 
deserving  death  (§  141).  It  was  therefore  a  dreadful  error 
of  antiquity,  a  mo«t  unjust  and  savage  claim,  to  assume  a 
right  of  putting  prisoners  of  war  to  death,  and  even  by  thf* 
han<lof  the  executioner.  More  ju-t  and  humane  principles, 
however,  have  long  since  been  ailripted.  Charles  1.,  king  of 
Naples,  having  defeated  and  taken  prisoner  Conradin,  his 
competitor,  caused  him  to  be  publicly  beheaded  at  Naples, 
together  with  Frederic  of  Anstria,  his  fellow-prisoner.  This 
barbarity  raised  a  nniversal  horror;  and  Peter  HL^  kin^  of 
Arragon,  reproached  Charles  with  it  as  a  detestable  crune, 
and  till  then  nnheard  of  among  Christian  princes**  The 
case,  however,  was  that  of  a  dangerons  rival,  who  contended 
with  him  for  the  throne.  But  supposing  even  the  claims  of  that 
rival  were  unjust,  Charles  mi^ht  have  kept  him  in  prison  till 
he  had  renounced  them,  and  given  security  for  his  fdtore 
behaviour. 

^  150.  How  Prisoners  may  be  secured ;  and  for  this  purpose  thev  may 
prisonera  of  j^tQ  confinement,  and  even  fettered,  if  there  be  rea<k>ii 

JJ^;jJ^  to  apprehend  that  they  will  rise  on  their  captors,  or  make 
their  escape.  But  they  are  not  to  be  treated  harshly,  unless 
personally  guilty  of  some  crime  against  him  who  has  them  m 
his  power.  In  this  case,  he  is  at  liberty  to  pnniah  them: 
otherwisei  he  should  remember  that  they  are  men,  and  imfor» 
tnnate.t  A  man  of  exalted  sonl  no  longer  feels  any  emotions 

*  Epiik.  P«b  Antf.  mgnA  PMr.  d»  tiMrlands,  at  the  penaaaion  of  th* 

VineiB.  cnuct  d-:   Tmritf",  rpsulvcd  no  loT3ir?r 

fin  169Sy  Ui«  oooncil  of  the  Ne-   to  observe,  towards  0x9  United 
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but  those  of  compassion  towards  a  conquered  enemy  who  has  book  hi. 
submitted  to  his  arms.    Lot  us,  in  this  particular,  bestow  on  ™' 
the  European  nations  the  praise  to  wnieh  tliey  are  justlj 
entitled,  hwtmm  of  war  are  seldom  ill-treated  among 
them.  We  extol  ^e  English  and  French ;  we  feel  car  bosoms 
glowwith  lore  for  them,  when  we  hear  the  accounts  of  the 
treatment  which  prisoners  of  war,  on  both  sides,  have  experi- 
enced from  those  generous  nations.    And  what  is  more,  by  a 
eofitom  which  eqnaUy  dbplays  the  honour  and  humanity  of 
the  Europeans,  an  officer,  taken  prisoner  in  war,  is  released 
nn  his  parole,  and  enjoys  the  comfort  of  passing  the  time  of  [  356  ] 
his  captivity  in  his  o\Tn  country,  in  the  midst  oi  his  family; 
aiul  the  party  who  have  thus  released  him  rest  as  perfectly 
sure  of  him  as  it  tht  y  had  him  confined  in  irons. 

Formerly,  a  question  of  an  embarrassing  nature  might  haveg  161.  Wh«- 
been  proposed.    When  we  have  so  great  a  number  of  pri-*****!"**^ 
soners  that  we  find  it  impossible  to  feSi  them,  or  to  keep  them  *I|^not  be 
with  safety,  hare  we  a  right  to  put  them  to  death  ?  or  shall  we  ^ept  or  fed, 
send  them  back  to  the  enemy,— thus  increasing  his  strength,  maj  befot 
and  exposing  onrselves  to  the  hazard  of  being  overpowered  te'**^ 
by  him  on  a  subsequent  occasion  t   At  present,  the  case  is 
attended  with  no  difficulty.   Such  prisoners  are  dismissed  on 
their  parole, — ^bonnd  by  promise  not  to  carry  arms  for  a  cer- 
tain time,  or  during  the  continuance  of  the  war.    And  as  everjr 
commander  necessarily  has  a  power  of  agreeing  to  the  condi- 
tions  on  wliich  the  enemy  admits  his  surrender,  tlie  engage- 
iionts  entered  into  by  him  for  saving  his  life  or  his  liberty, 
vith  that  of  his  men,  are  valid,  as  being  made  within  the 
imits  of  his  powers  (§§  19,  &c.);  and  his  sovereign  cannot 
nnul  them.    Of  this,  many  instances  occurred  during  the 
ist  war     several  Dutch  garrisons  submitted  to  the  condition 
f  not  serving  against  France  or  her  allies  for  one  or  two 
ears:  a  body  of  French  troops  being  invested  in  Lints, 
ere       capitulation  sent  back  across  the  Rhine,  under  a 
striction  not  to  carry  arms  against  the  queen  of  Hnngaiy 
r  a  stated  time:  and  the  sovereigns  of  those  troops  re- 
ected  the  engagements  formed  by  them.   But  conventions 
this  kind  have  their  limits^  whum  consist  in  not  infringing 
D  rights  of  the  sovereign  over  his  subjects.     Thus  the 
emy^  in  releasing  prisoners,  may  impose  on  them  the  con- 
ies that  moderfttioa  wlvich  bonuuiity  baada,  obliged  tbe  Spftniarda  to  r<i-«8> 
ten  so  neo6Mai7  in  mr.    They  tabllfh  tbote  iBdifpeniable  usages, 
}  orden  for  putting  to  death  erery   ^hich,  In  tho  words  of  ViinU  [jBa.  X. 
who   ahouM    ho   mado   priifoner,    632],  arc  called  JmIH 
under  the  same  penalty,  probi-  rauttum  or  excbaogo  of  prisoners,  asd 
I  the  payment  «f  voj  eontrfbvtioiw  tbe  payment  of  oomtribtttloiif  to  avert 
o  enemy.     But  the  complaints  of    pillage  and  doTMlotion*   Tbo  ransom 
iobility  and  clorgy,  and  still  more   of  each  prisoner  wbs  then  settled  at  a 
aurmors  of  tbo  militaryi  who  saw   month's  pay. — Orotiusj  UisU  of  Ne> 
teWom    expoMd  to  na  inlbmooi  tlifriHi^  book  UL 
in  OMO  of  lUliof  into  tiio  •SoniT'o 
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BOOK  in.  dition  of  not  carrying  arms  ajrainst  him  till  the  conclusion  of 
the  war  ;  since  he  might  jusiiy  iccep  them  in  confinement  tO] 
that  period :  but  he  cannot  require  that  they  shall  for  evei 
renounce  the  liberty  of  fighting  for  their  country ;  becatis«, 
on  the  termination  of  the  "war,  he  has  no  longer  any  re&9*>n 
for  detuning  them;  and  they,  on  their  part,  cannot  enter 
into  an  engagement  absolntelj  inoonsiBtent  with  their  du^ 
lacter  of  citisens  or  subjects.  If  their  ooontry  abandons 
ihem,  thew  become  free  in  that  respect,  and  have  in  their 
turn  a  right  to  renounce  their  country. 

But  if  we  have  to  do  with  a  nation  that  is  at  onee  saTSg^ 
perfidious,  and  formidable^  shall  we  send  her  back  a  number 
of  soldiers  who  will  perhaps  enable  her  to  destroy  us  ? — When 
our  own  safety  is  incompntible  with  thnt  of  an  enr'my — even 
of  an  eneiny  who  has  submitted — the  question  admits  not  oi 
a  doubt,  fiut  to  justify  us  in  coolly  nnd  deliberately  purtiniz 
to  death  a  great  number  of  prisoners,  the  following  ccnditiou^ 
are  indispensably  necessary: — 1.  That  no  promise  have  been 
made  to  spare  their  lives ;  and,  2.  That  we  be  perfectly  a*?sured 
tkut  our  own  safety  demands  such  a  sacrifice.  If  it  is  at  all 
consistent  with  prudence  mther  to  trust  to  their  parole^  or  to 
Asregard  th«r  perfidj,  a  generous  enem j  will  rather  listen 
to  the  Toice  of  humamly  than  to  that  of  a  timid  circiimflpeo> 

[  856  3  tion.  Charles  XII.,  being  encombered  with  his  prisonen 
after  the  battle  of  Narra,  only  disarmed  them  and  set  them 
at  liberty :  but  his  enemy,  still  impressed  with  the  apprehen> 
uons  which  his  warlike  and  formidable  opponents  had  exdted 
in  his  mind,  sent  into  Siberia  all  the  prisoners  he  took  at 
Pultowa.  The  Swedish  hero  eenfirlod  too  much  m  h^^^ 
generosity :  the  sagacious  monarch  of  Kussia  united,  perhaps, 
too  great  a  dej^ee  of  severity  with  his  prudence :  but  neces- 
sity furnishes  an  apology  for  severity,  or  rather  throws  a  veil 
over  it  altogether.  When  Admiral  Anson  took  the  rich  Aca- 
pulco  galleon,  near  Manilla,  he  found  that  the  prisoners  out- 
numbered his  whole  ship's  company :  he  was  therefore  under 
a  necessity  of  oonfinintf  them  in  the  hold,  where  ther  suffered 
crnel  distress.*  But  had  he  exposed  himsdf  to  the  risik  of 
heing  carried  away  a  prisoner,  with  lus  prise  and  his  own  ship 
together,  wonld  the  humanity  of  his  conduct  have  justified 
the  imprudence  of  it  ?  Henry  V.,  long  of  England,  after  hia 
▼iotOTT  in  the  battle  of  Agincomt,  was  reduced,  or  thought 
himself  reducedy  to  the  emel  necessity  of  sacrificing  the  pri- 
soners to  his  own  safety.  "In  this  universal  rout,"  says 
Father  Daniel,  "a  fresh  misfortune  happoncfl,  which  cost  the 
lives  of  a  great  number  of  French.  A  i  emainder  of  their  van 
was  retreating  in  some  order,  and  many  of  the  strag<:lers 
rallied  and  joined  it.    The  king  of  England^  observing  their 

•  Sm  Abmu'i  Toth*         ^  IP.  m,  SBS;  Load,  mi, 
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:  motions  from  an  eminence,  supposed  it  was  their  intention  to  book  ui. 
return  to  the  charge.  At  the  same  moment,  he  received  in-  S^^^'  ^'"^ 
formation  of  an  attack  being  made  on  his  camp,  where  the 
baggage  was  deposited.  In  fact,  some  noblemen  of  Picardj, 
hafing  armed  about  six  hundred  peasants,  bad  fallen  upon 
the  English  camp.  Thna  ciroiimstaneedy  that  prince,  appre- 
hefiBire  of  »ome  disastrous  reverse,  despatehea  his  aides-de* 
cftmp  to  the  different  dirisions  of  the  army,  with  orders  for 
putting  all  the  prisoners  to  the  sword,  lest,  in  case  of  a  re- 
newal of  the  battle,  the  care  of  guarding  them  should  prove 
an  impediment  to  liin  s^ddiers,  or  the  prisoners  should  escape 
and  join  their  countrymen.  The  order  was  immediately  car- 
ried into  exocution,  and  all  the  prisoners  were  put  to  the 
sword."*  ^  uthing  short  of  the  greatest  necessity  can  justify 
80  terrible  :iu  execution ;  and  tho  general  whose  situation 
requires  it,  is  greatly  to  be  pitied. 

18  it  lawful  to  condemn  prisoners  of  war  to  slavery  ?   Yes,  i  153.  Wht. 
in  oases  which  oive  a  right  to  kill  them,— when  they  haye^^'P'*^- 
rendered  themselves  personally  guilty  of  some  crime  deserv-  ^  ^^"^ 
ingof  death.   The  ancients  used  to  sell  their  prisoners  of  ^^idsrM. 
war  for  slaves.    Thej,  indeed,  thought  they  had  a  right  to 
pat  them  to  death.   In  eveir7  circtunstance,  when  I  cannot 
innocently  take  away  my  prisoner's  life,  I  have  no  right  to 
make  him  a  slave.    If  I  spare  his  life,  and  condemn  him  to  [  357  "} 
a  state  so  contrary  to  the  nature  of  man,  I  still  continue  mih 
him  the  state  of  war.    lie  lies  under  no  obligation  to  me : 
for,  what  is  life  without  freedom?    If  any  one  counts  life  a 
favuur  when  the  grant  of  it  is  attended  with  chains, — be  it 
so :  let  him  accept  the  kindness,  sul>mit  to  the  destiny  which 
awaits  him,  and  fuliii  tho  duties  uiiutxed  to  it.    Lui  ho  must 
apply  to  some  other  writer  to  teach  him  those  duties :  there 
hare  been  authors  cdou^Ii  who  have  amply  treated  of  them. 
I  shall  dweU  no  longer  on  the  subject ;  and,  indeed,  that  dis- 
grace  to  hnmanitj  is  happily  banished  from  Eorope. 

Prisoners  of  war,  then,  are  detained,  either  to  prevent  their  §  15s.  Xs. 
returning  to  join  the  enemy  again,  or  with  a  view  to  obtain  chanj^e  nnd 
from  their  sovereign  a  just  satisfaction,  as  the  price  of  their 
liberty.    There  is  no  obligation  to  release  those  who  are  de-^^'**^ 
tained  with  the  latter  view,  till  after  satisfaction  is  obtained. 
As  to  the  former,  whoever  makes  a  just  wnr  hns  a  right,  if  ho 
tliinks  proper,  to  detain  his  prisoners  till  the  end  of  the  war: 
and  whenever  he  releases  them,  he  may  justly  require  a  ran- 
som, either  as  a  compensation  at  the  conclusion  of  a  peace, 
or,  if  during  the  contiuuance  of  the  war,  for  the  purpose  of 
at  lea&t  weakening  his  enemy's  finances  at  the  same  time  that 
he  restores  him  a  number  of  soldiers.   The  Eoropean  natbns, 
who  are  ever  to  be  commended  for  their  care  in  alleviating  the 
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BOOK  m.  evils  ot  war,  have,  with  i]iB|e&rd  to  priBonen,  introdaeed  Iramaat 
^  and  salutary  oastoms.  ^^^J  are  exchanged  or  ranBomed,  erea 
durmg  the  war:  and  this  point  is  generally  settled  befoiehand 
hy  cartel.    However,  if  a  nation  finds  a  considerable  adna- 

tage  in  leaving  her  soldiers  prisoners  witli  the  enemy  during 
the  war  rather  than  exchanging  them,  she  may  certainly, 

unless  hound  by  cartel,  act  in  that  respect  as  is  most  conducive 

to  lior  interest.  Such  wonM  l>o  the  case  of  a  state  aboun*!- 
ing  in  men,  and  at  war  with  a  nation  more  formidable  hj  the 
courage  than  the  numher  of  her  soldiers.  It  would  liave  ill 
suited  the  interests  of  the  czar,  Peter  the  Great,  to  restorf 
his  prisoners  to  the  Swedes  for  an  equal  number  of  Russianf. 
2  154.  The  But  the  state  is  bound  to  procure,  at  her  own  expense,  the 
release  of  her  citizens  and  soldiers  who  are  prisoners  of  war, 


pr^ttrT    ^       ^  ^  means  of  accomplishing  it,  and  can  d» 

their  re.  it  witfaout  danger.  It  was  only  by  aotanf  in  her  service  aai 
iaM6.       supporting  her  canse  that  they  were  inToTred  in  their  preeent 

misfortune.  For  the  same  reason,  it  is  her  dnty  to  provide 
for  their  support  during  the  time  of  their  captivity.  Fot- 
merly,  prisoners  of  war  were  obliced  to  redeem  tluHiiaclvei: 
but  then  the  ransom  of  all  those  whom  the  officers  or  soldiers 

might  take,  was  the  perquisite  of  the  individual  captor?.  T}- 
modern  custom  is  more  agreeable  to  reason  and  justice.  I* 
prisoners  cannot  be  delivered  durini^  the  course  ^>f  the  war, 
at  least  their  liberty  must,  if  possible,  make  an  rn  tirlo  in  th^ 
treaty  of  peace.    This  is  a  care  which  the  state  owe?  to  th  ^ 
who  have  exposed  themselves  in  lier  defence.    It  mu^t, 
verthcless,  be  allowed,  that  a  nation  may,  after  the  example 
of  the  Romans,  and  for  the  purpose  of  stimnlating  her  soldiers 
to  the  most  vigorous  resistance,  enact  a  law  to  prohibit  pfi> 
[  858  ]  soners  of  war  nom  ever  being  ransomed.  When  tiiis  ia  agiee4 
to  hy  die  whole  society,  nobody  can  complam.   But  sodi  a 
law  is  very  severe,  and  conld  scarce  suit  any  bat  those  am> 
bitions  heroes  who  were  determined  on  sacrificing  eveiy  thing 
in  order  to  make  themselves  masters  of  the  world. 
J  155.  Whe-    Since  the  present  cliapter  treats  of  the  rights  which  war 
fhor  fin  ene- gives  US  over  the  person  of  the  enemy,  this  i-^  the  proper 
i^iSi^  I-  P^^^®     discuss  a  celebrated  question,  on  whicli  authors  have 
•Mutated  ^^^^  much  divided, — ^and  that  is,  whether  we  mav  lawfullj 
•r poijoaed.  employ  all  sorts  of  means  to  take  away  an  enemy's  life. 

whether  we  be  justifiable  in  procuring  his  death  by  assassina- 
tion or  poison?  Some  writers  have  asserted,  that,  where 
have  a  right  to  take  away  life,  the  manner  is  indifferent.  A 
strange  maxim !  but  happily  exploded  by  the  bare  ideas  of 
lumour,  confused  and  inaeifinite  as  they  are.  In  civil  societj, 
I  have  a  right  to  punish  a  slanderer, — ^to  cause  my  prop«iy 
to  be  restored  by  him  who  unjustiy  detains  it :  but  shall  the 
manner  he  indifferent  ?  Nations  may  do  themsdvee  justice 
sword  in  hand,  when  o^erwise  refused  to  them :  shall  it  be 
indifferent  to  human  society  that  they  employ  odious  meant, 
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capable  of  spreading  desolation  over  the  whole  face  of  the  B')uk  m. 
earth,  and  against  wmch  the  most  just  and  equitable  of  sove- 
reigns,  even  though  supported  by  the  majority  of  other 

princes,  cannot  guard  himself? 

But,  in  order  to  discuss  this  question  on  solid  grounds,  as- 
sassination is  by  all  means  to  be  distinguished  from  surprises, 
which  are,  doubtless,  very  allowable  in  war.    Should  a  re- 
solute soldier  steal  into  the  enemy's  camp  by  night, — should 
he  Donetrate  to  the  general's  tout,  and  stab  him, — in  such 
oonaact  there  is  nothing  contrary  to  the  natural  laws  of  war,-^ 
nothing  even  bnt  what  is  perfecthr  commendable  in  a  just 
and  neoessary  war.   Mntius  Se»ToIa  has  been  praised  by  all 
the  great  men  of  antiquity ;  and  Porsenna  Imnself,  whom  he 
intended  to  IdU,  could  not  but  commend  his  courage.*  Pepin, 
father  of  Charlemagne,  having  crossed  the  Rhine  with  one  of 
his  guards,  went  and  killed  his  enemy  in  his  chamber,  f  If 
any  one  has  absolutely  condemneri  such  bohl  strokes,  his  cen- 
sure only  proceeded  from  a  flcsire  to  flatter  those  among  the 
great,  who  would  wish  to  leave  all  the  dangerous  part  of  war 
to  the  soldiery  and  inferior  oflScers.    It  is  true,  indeed,  that 
the  agents  in  such  attempts  are  usually  punished  with  some 
painful  death.    But  that  is,  because  the  priiicc  or  general  who 
IS  thus  attacked  exercbes  his  own  rights  in  turn, — has  an  eye 
to  his  own  safety,  and  endeavours,  by  the  dread  of  a  cruel 
punishment,  to  deter  bis  enemies  from  attackinff  him  other- 
wise than  by  open  force.   He  may  proportion  nis  severity 
towards  an  enemy  according  as  bis  own  safety  requires*  In- 
deed, it  would  be  more  commendable  on  both  sides  to  renounce 
every  kind  of  hostility  which  lays  the  enemy  under  a  neces-  [  $59  ] 
sity  of  employing  cruel  punishments,  in  order  to  secure  him- 
sejf  against  it.    This  might  be  made  an  established  custom, 
—a  conventional  law  of  war.    The  generous  warriors  of  the 
present  nge  dislike  such  attempts,  and  would  never  willingly 
undertake  them,  except  on  those  extraordinary  occasions, 
when  they  become  necessary  to  the  very  safety  and  being  of 
their  country.    As  to  the  six  hundred  Lacediemonians,  who, 
under  the  conduct  of  Leonidas,  broke  into  the  enemy's  camp, 
and  mAde  their  way  directly  to  the  Persian  monarch's  tent,{ 
their  expedition  was  justifiable  by  the  common  rules  of  war, 
and  did  not  authorize  the  king  to  treat  them  more  rigorously 
than  any  other  enemies.   In  order  to  defeat  all  such  attempts, 
it  is  Bomcient  to  keep  a  strict  watch ;  and  it  would  be  unjust 
to  have  recourse  to  cruel  punishments  for  that  purpose :  ac- 
cordingly, such  punishments  are  reserved  for  those  only  who 
gain  admittance  hj  ptcfilth  alone,  or  in  very  small  number^ 
and  especially  if  under  cover  of  a  disguise. 

•  Bee  Uyj,  Ub.  U.  mip.  ziL-<Cbero,      f  Orotitt^  lib.  llLea^4»  {  XTiU.a»lr 
pro  P.  Soxtio.— Valer.  Max.  Uh,  UL  09.      |  Jitttin,  lib.  IL  sL 
liL— PlatMvb,  la  PopUooL 
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BOOK  m.      I  give,  then,  the  name  of  aftsafm'nafim  to  a  trcachoroos 
c%Af.  Tin,  mui-jpr^  whether  the  prrpetrators  of  the  dfcd  be  subject*  of 
the  party  whom  we  cause  to  be  assafisinatfd,  or  of  our  owe 
sovereign, — or  that  it  be  executed  by  the  hand  of  any  olhei 
emissary,  iatrodudng  himself  as  a  supplicant,  a  refugee,  a 
deserter,  or,  in  fine,  as  a  tlranger ;  and  null  Ml  sttempt,  I 
say,  18  mhmom  and  ezecrmble,  ooth  in  bim  wlio  ezeentea  and 
in  him  who  oommandB  it.   Why  do  ve  jndge  an  aol  to  be 
oriminil,  and  contrary  to  the  law  of  nature,  but  beoanao  vaA 
act  is  pernicious  to  human  society,  and  that  the  practice  of  it 
would  be  d€^«tmctive  to  mankind  r    Now,  what  could  be  more 
terrible  than  the  custom  of  hiring  a  traitnr  to  assassinate  our 
enemy  ?    Besides,  were  such  a  liberty  once  introduced,  the 
purest  virtue,  the  friendship  of  the  majority  of  the  rci^uiog 
sovereigns,  would  no  longer  be  sufficient  to  insure  a  prmce*a 
flikfety.   Had  Titu  Uvea  in  tho  time  of  the  eU  man  ih$ 
fnoim^Vi^-^thoiigh  the  happineee  of  mankind  eentred  in  him, 
-^duragh  pvnetaal  in  the  observance  of  peace  and  eqnitj,  he 
was  respected  and  adored  by  all  potentates, — ^yet^  the  very 
first  time  that  the  prince  of  the  A^jsnssins  might  have  thought 
proper  to  quarrel  with  him,  that  universal  affection  would  have 
proved  insufficient  to  save  him ;  and  mankind  would  have  lost 
their  "darling."    Let  it  not  here  be  replied,  that  it  is  only 
in  favour  of  the  cause  of  justice  that  such  extraordinary 
meaaoree  are  allowable:  for  all  parties,  in  their  wars,  main- 
tain that  thej  have  justice  on  iSkmr  ride.   Whoever,  by  setting 
the  eiample,  contribntea  to  the  introdnction  of  so  destractiye 
a  practicCi  dednres  himself  the  enemy  of  mankind,  and  d(^ 
serves  the  execration  of  all  ages.*   The  assaesination  uf 
[  860  ]  William,  prince  of  Orange,  was  regarded  with  universal  detest- 
ation, though  the  Spani  nd-  had  declared  that  prince  a  rebel. 
And  the  same  nation  deuied,  as  an  atrocious  calumny,  the 
charge  of  having  had  the  least  concern  in  that  of  Henry  the 
Great,  who  was  preparing  for  a  war  aguiust  them,  which  imght 
have  shaken  their  monarchy  to  ita  yery  foQndalMiiB. 
Li  treaeheroaaly  adminifitering  poison  there  is  eomething 


•  See  tlie  dialogue  between  Julius  on  the  traitor's  own  head,"  he  or  Icred 

Cossar  and  Cioero,  in  the  M^langeg  de  him  to  b«  despatched  with  the  same 

Litt^ratare  et  PoMet. — ^Farradgo,  sul-  poniard  with  which  be  had  intended  te 

tta  of  Egjf^  MHI  to  TimwfwkM  an  perpetrate  th«  abominable  deed.  Tlie 

MlbesJ'ndnr,  n'-foTripri.Tii'"'!  ^v  two  Til-  body  "f  tbc  trntt'^r  T>rrt<:  thrn  r^Jtnmittpii 

laUu,  who  wore  to  a^Maainate  that  to  the  iiao^  ae  m  eiaiupie  to  others. 

oonqMror  daring  the  Mtdiinee.  TUe  The  two  imiiiiiiit  wtte  onjy  eondeiwd 

infamous  plot  being  discovered,  *'  It  is  to  suffer  the  am|iititlon  of  their  nosee 

not,"  said  T!mur,  "the  maxim  of  kings  and  oars;  TiTMur   r'>nt*^nting  hinasilf 

to  put  ambassadors  to  death :  but  as  to  with  this  puuinhment,  said  furbeanug 

tUe  wtetoh,  who,  voder  (be  MtfMd  gHl»  tepvUhemte  4Bna,heeMeeh««idied 

of  religion,  is  a  monster  of  perfidy  and  to  send  them  back  with  a  letter  to  the 

eorruption,  ii  would  be  a  erime  to  suffer  sultan.— [Fetifl  de  la  Croix.)   Ei^  of 

Ub  and  Ui  MOOKpUoee  to  lite."  Pttr>  nittar*be€^  book  t.  eha^  uir.  3U. 

mtMit,  therefore^  to  that  passage  of  the  Bd.  Ddf.  1)1S.| 
Komn  whiok       fbtt  **  tnMobeiy  ihlle 
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sstill  in  )ro  Oflmiiq  than  in  assassination :  it  wonl^l  he  m<>re  book  in. 
difficult  to  guanl  a^rainst  the  consequences  of  siuii  an  attempt;  ^'^^ 
and  the  practice  would  be  more  dreadful ;  accordingly,  it  has 
haaQ  uiore  generally  detested.    Of  this  Grotius  has  ac- 
cumulated iiiany  instances.*    The  consuls  Caius  Fabricius 
and  Quintua  ^milius  rejected  with  horror  the  proposal  of 
Pyrrbus's  physician,  who  made  an  offer  of  poisoning  bis 
maiter ;  thoj  mn  eantioned  tliat  pnnoe  to  Ve  on  his  ffinrd 
agii&8t  tile  traitor, — lianghtily  adiung:  **It  u  not  to  mgrft- 
tiate  ounelves  with  you  that  we  give  Sutf  infbrmatioit,  but  to 
avoid  the  obloquy  to  which  your  death  would  expose  n8."t 
And  they  justly  obsenre,  in  the  same  letter,  that  it  is  for  the 
common  interest  of  all  nations  not  to  set  such  examples.]; 
It  was  a  maxim  of  the  Roman  Senate,  that  war  was  to  be 
carried  on  with  arm?,  and  not  "vvith  poison. §    Even  under 
Tiberius,  the  proposal  of  the  prince  of  the  Catti  was  rejected, 
who  offered  to  destroy  Armmius,  if  poison  were  sent  him  for 
that  purpose :  and  he  received  for  answer,  that  "  it  was  the 
practice  of  the  Romans  to  take  vengeance  on  their  enemies  by 
open  force,  and  not  by  treachery  and  secret  machinations 
Tiberiiit  thns  making  it  his  glory  to  imitate  the  virtoe  of  the 
ancient  Bomeii  oemaanders.   This  instaaoe  Is  the  more  re* 
markaUe»  as  Armimiu  had  treaoheroaslf  out  off  Vama,  to> 
cether  with  three  Roman  legions.   The  Benate,  and  eve& 
Tibcriaa  himself^  UKmght  it  mdlawfal  to  adopt  the  use  of 
poison,  even  against  a  perfidioofl  enemy,  and  as  a  kind  of  ro» 
taliation  or  reprisals. 

Assassination  and  poisoning  are  therefore  contrnry  to  the 
hiws  of  war,  and  equally  condemned  by  the  law  of  nature 
and  the  consent  of  all  civiliKed  nations.  The  sovereiirn  who  £  361  J 
hnf^  recourse  to  such  execrable  means  should  be  regarded  as 
the  •  neniy  of  the  humen  race ;  and  the  common  safety  of 
Hjiinkind  calls  on  all  iiationa  to  unite  against  him,  and  join 
their  forces  to  punish  him.  Ilis  conduct  particularly  au> 
thoricee  the  enemy,  whom  be  has  attacked  by  sneh  odiona 
meana,  to  Tefisae  hni  any  quarter^  Alexander  declared,  that 
*^he  was  determined  to  proceed  to  the  ntmoat  extremities 
against  Darias,  and  no  longer  to  consider  him  as  a  fair  enemy, 
but  as  a  poisoner  and  an  assassm."! 

The  interest  and  safe^  of  men  in  high  command  require, 
that,  80  far  from  conntenaoeing  the  introduction  of  such  prac- 


*  Book  iii.  ohap.  iv.  |  xv.  |  AnD««i  b**!!*,  non  vcneivia,  geri  de- 

f  0«&  y«p  Ttvra  rf  x^trt  /uiPV/itVf  b«ro. — Valer.  Maxim,  lib.  ri.  oh.  v. 

siteytcn. — Plat  in  Pyrr.  ||  Non  fraade,  neqae  oocnltis,  sod  pa- 

l  Sed  cotninnn!!»  ?Jt«»mpli  ct  fidci  ergo  lam,  ct  arraatum, — popiilum  Rfunnnnm 

vittuxa         uu  Ui  saivum  velimut ;  ui  hoile»  iiaos  ulctaoi. — Tacit.  Annal.  Ub.  ii. 

BflMl^  ^iiain  an^  ihm&f  p—waaa  ««iklxxzvflL 

— AoL  CML  Voti  AMfo.  Ulk  ilL  eapb  f  Qulak  Out,  lib.  ir.       aL  mSL 

fUL  xviii. 
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BOOK  iTL  tices,  tbey  should  nse  all  possible  care  to  prevent  it.  It 
CHAP,  vrii.  -n-iseij  gaid  by  Eumenes,  that  "he  did  not  tkiak  auy  gmtiL 
"wished  to  obtain  a  victory  in  such  manner  as  should  set  a 
pemidaufl  example  wliich  might  reoofl  on  hunself."*  AaA  it 
was  on  the  same  principle  ttiat  Alexander  formed  fail  jdg 
meat  of  Bessns,  wno  haa  assassinated  Daritis.t 
1 16S.  Wii*.    The  use  of  poisoned  weapons  may  be  excused  or  dsMii 
ther  poison-  with  a  little  more  plausibility.    At  least,  there  is  no  treacherr 
^''bToaod'^  the  case,  no  clandestine  machination.    But  the  praetkeii 
fa*w«r!  ^  nevertheless  prohibited  by  the  law  of  nature,  which  does  imJ 
allow  us  to  multiply  the  evils  of  wnr  beyond  all  bounds.  Y-: 
must  of  course  strike  your  enemy  in  order  to  ^et  the  bener 
of  his  efforts:  but  if  he  is  vnrv  disabled,  is  it  necessanr thii 
he  should  inevitably  die  of  ius  wounds  ?    Besides,  if  jou  poi- 
son your  weapons,  the  enemy  will  follow  your  cxampk;  la-l 
thus,  without  gaining  any  advantage  on  your  side  for 
decision  of  the  contest,  you  have  ouly  added  to  the  croeltT 
and  calamities  of  war.   it  is  necessity  alone  that  caaiftii 
justify  nations  in  making  war:  they  ought  iuiiwnlljl» 
abstam  from  eyery  thing  that  has  a  ten&nqy  to  rends  t 
more  destraetiye :  it  is  even  a  duty  incnmbcmt  on  thai  ti 
oppose  such  practices*    It  is  therefore  with  good  reason,  ini 
in  conformity  to  their  duty,  that  civilized  nations  have  (kttd 
among  the  laws  of  war  the  maxim  whudi  prohibits  the  pois«!i- 
inpj  of  weapons  ;J  and  they  are  all  warranted  by  their  ooo- 
mnn  safety  to  repress  and  punish  the  first  who  should  ofau 
break  through  that  law. 
JUT.  Whe-    A  still  more  general  unanimity  prevails  in  condemning  ti? 
*"?o"°^*  practice  of  poisoning  waters,  wells,  and  springs,  because  (aj 
^^1^^    some  authors)  we  may  thereby  destroy  innocent  persona.- 
we  may  destroy  other  people  as  well  as  our  enemies.  Thisii 
indeed  an  ad<utional  reason :  hut  it  is  not  the  only  nor  m 
[  862  ]  the  true  one ;  for  we  do  not  scmple  to  &e  on  an  eaom 
ship,  although  there  be  neutral  passengers  on  board.  9i 
though  poison  is  not  to  be  used,  it  is  Tory  sllowiUe  to  dntf 
the  water, — to  cnt  off  the  springs, — or  by  any  other  notftt 
render  them  useless,  that  the  enemy  may  be  reduced  to  sir 
render.  §   This  is  a  milder  way  than  that  of  arms.  (16^) 
?  T';.  D5s.    I  cannot  conclude  this  subject,  of  what  we  have  n  ri^Jit:: 
positionato  do  against  the  person  of  the  enemy,  without  speaking  i  fe* 


*  N«a  AiMiiiiioniiiii,  sm  qii«mi|ittiii  (1^)       ^  uodeni  wwriiut,  ^ 

dueum,  pic  velle  vincore,  ut  ipse  in  po  ever  mny  be  the  ner<»«sar_v  yru^  ^ 

exemplura   pessimum  statuat.— JlMtin.  ptan  ing  the  bei>teg«d  fortre*'  f»P ' 

bb.  xiv.  cap.  i.  uum.  x'lL  Burreuder,  we  bAve  iDstAiic«d  tk  )N 

t  Qnem  q«td«iB  [JSmmhh]  otimI  ad-  Hih  MqiiilyiaK  lh«  FrimIi  tmf  «^ 

flzam  videro  festino,  omnibus  rpglbus  raedicino,  fo  jirevs^iil  tb**  [r^cr's''' 

gcntibaaque  6dei,  qmm  violAvit,  me-  destractive  disorder,  ahb«)fi|rb.  if 

ritas  pouuM  solventum. — Q.  CurU  lib.  policy  wen  allowed  to  prerul,  mA  * 

vL  du  iii.  Bum.  siv.  ladvlgfOM  of  haiMUie  Ming  wi^W 

X  Grotiu.s  book  iii.  ch.  ir.  |  zH.  p«ir  lit|»ai«iMW  (mttty-C* 

I  Qrotiue,  i^i'i  ^  XTii, 
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w  [(1^  conci  riiiii;,'  the  diapusitioua  we  ought  to  preserve  to-  book  m. 
wards  iiiiu.    Tliey  may  already  bo  deduced  from  what  I  have 


liithcrto  said,  and  cspcciallv  in  the  first  chapter  of  the  second 


book.  Let  us  never  iur^a  t  Liiat  our  enemies  are  men.  Though  *" 


reduced  to  the  disagreeable  necessity  of  proeecntinj?  our 
right  by  foroe  of  anas,  let  as  not  diveet  oanolyea  of  that 
elnrity  wfaieli  connects  us  with  all  mankind.   Thus  shall  we 
ooarageoosly  defend  our  country's  rights  without  violating 
those  of  human  natore.'*'   Let  our  valour  prcserre  itself  firom 
ever^  stain  of  cmeltyf  and  the  lustre  of  victoij  will  not  be 
tarnished  by  inhuman  and  hnttal  actions.  Manns  and  Attila 
are  now  detested ;  whereas  we  cannot  forbear  admiring  and 
loving  Caisar;  his  generosity  and  clemency  almost  tempt  iis 
to  overlook  the  injustice  of  his  undertaking.  Moderation 
aud  generosity  redound  more  to  the  glory  of  a  victor  than 
his  courage ;  they  are  more  certain  marks  of  an  exalted  soul. 
Bes^ides  tlie  honour  which  infallibly  accompanies  those  virtues, 
humaiiity  towards  an  enemy  has  been  uiten  attended  with 
immediate  and  real  advantages.    Leopold,  duke  of  Austria, 
besieging  Solenre^  in  the  year  1818,  threw  a  hridge  over  the 
Aar,  and  posted  on  it  a  targe  body  of  troops.   Soon  after, 
the  river  having,  by  an  extraordinary  swell  of  its  waters,  car- 
ried away  the  bridge  together  with  those  who  were  stationed 
on  it, — ^the  besieged  hastened  to  the  relief  of  those  unfortunate 
men,  and  saved  the  greatest  part  of  them.   Leopold,  relent- 
ing at  this  act  of  generosity,  raised  the  siege  and  made  peace 
with  the  city.f    The  duke  of  Cumberland,  after  his  victory 
at  Dettiiigen,J  appears  to  me  still  greater  than  in  the  heat  of 
battle.     As  he  was  under  the  surgeon  s  hands,  a  French  [  368  ] 
officer,  much  more  dan^(  ruusly  wounded  than  himself,  being 
brought  that  way,  the  duke  immediately  ordered  his  surgeon 
to  quit  him,  and  assist  that  wounded  enemy.    If  men  iu  ex- 
alted stations  did  but  conceive  how  great  a  degree  of  affec- 
tion and  respect  attends  snoh  actions,  they  woald  study  to  • 

*  The  lawa  of  jnstloe  and  equity  are  of  ft  Mb*,  but  with  a  view  to  savv  the 

not  to  be  less  respected  even  in  time  -n-omcn  nnd  children,  whom  be  saw 

of  war.   Th«  following  I  quote  as  a  perishing  with  famine;  for  dearchoi^ 

MmarlnUe  InstHiM^-Aloiblades,  at  who  eontniaaSed  liie  garrison,  had  glren 

Um  head  of  an  Athenian  army,  was  to  the  soldiera  all  the  corn  that  was 

engaged  is  the  siego  of  ByiantiuiD,  found  in  the  city.    The  Lacedtemoni- 

ihen  occupied  by  a  Lacedssmonian  gar-  ans,  with  a  noble  regard  to  justice,  and 

riaonj  ind  flndin^  that  he  eoidd  lui  nuh  m  MMom  pnmSlB  on  dmilaroe- 

rodnoo  tbo  city  by  force,  he  gained  oasions,  acquitted  tbe  culprit,  observing 

•ome  of  the  inhabitants,  who  put  that  be  had  not  betrayed,  hot  saved 


Jiim  in  poesession  of  it.    One  of  the  the  city,  and  particulariy  attending  to 

peraoM  eoBoetned  in  tiili  tnuuMtioii  the  eixeuMtaiiee  of  hie  being  • 

warn  AnaiilaMi  a  wtiien  of  Byiantium,  Byiantino,  not   a  Lncedsemoniann— 

who,  being  ftfterwar^l"  >iroiight  to  trial  Xenopb.  Hist.  QrSBO*  lib.!.  onp>  IB,— • 

for  it  at  LacedsemoD,  pleaded  in  his  Edit     n.  1797. 

dvfenee,  that»  In  ennonderiBg  the  dty,  f  Watte^e'e  Hist  of  the  Helrollo 

ho  had  not  aeted.  thvongh  ill-will  to  the  Confederacy,  v<>I.  i.  p.  12S. 

or  under  the  inflnenee  t  la  the  year  174d. 
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BOOK  m.  imitate  them,  oven  when  not  prompted  to  the  practice  by 
c«4F.  vm.  uj^^yg  elevation  of  sentiment.  At  present,  the  European 
nations  genor&llj  carry  on  their  wars  witii  great  moderation 
and  genorodtf •  These  dispositions  have  given  rise  to  several 
onstoms  wUoh  are  highly  oommendable,  and  firequentlj  car- 
ried to  the  extreme  of  politeneM.^  Sometiinei  refreahinenta 
are  ient  to  the  governor  of  a  besieged  town ;  and  it  ii  usaal 
to  avoid  firing  on  the  king's  or  the  general's  quarters.  We 
are  sure  to  gain  by  this  moderation,  when  we  have  to  do  with 
a  generous  enemy:  hut  -we  are  not  hnund  to  ohserve  it  any 
further  than  can  he  tlone  without  injuring  the  cause  w*' 
fend;  and  it  is  clear  that  a  prudent  general  will,  iu  this 
respect,  regulate  his  conduct  by  the  cli'cimistances  of  the 
case,  by  an  attention  to  the  safety  of  the  army  and  of  the 
State,  by  the  magnitude  of  the  danger,  aud  by  the  character 
and  bdmrionr  of  the  enemy.  Shodd  a  weak  nation  or  town 
be  attacked  hy  a  forious  conqueror  who  threatens  to  destroy 
it,  are  the  defenders  to  forbiiur  firing  on  his  quarters  ?  Far 
from  it :  that  is  the  veiy  j^aoe  to  woich,  if  possible^  everj 
shot  «}(oiild  he  (liroptfd, 
}  159.  Ten-  Formerly,  he  who  killed  the  king  or  general  of  the  enemy 
iernessfor  was  commended  nnd  preatly  rewarded:  the  honours  annexed 
ik«p«noii  ii^Q  gpolia  opijna  are  well  known.  Nothing  was  more  natural: 
who  i-  in  former  times,  the  belligerent  nations  had,  almost  in  every 
iruu against u^tance,  their  safety  and  Tety  existence  at  stake;  and  the 
81.  death  of  the  leader  often  pnt  an  end  to  the  war.  In  our 
days,  a  soldier  would  not  oare  to  boast  of  baring  killed  the 
enemj's  king.  Thus  sovereigns  tacitly  agree  to  secure  their 
own  persons.  It  must  be  owned,  that,  in  a  war  which  is  car- 
ried on  with  no  great  animosity,  and  where  the  safety  and 
existence  of  the  state  are  not  involved  in  the  issue,  this 
regard  for  regal  majesty  is  perfectly  commendable,  and  .  vea 
consonaut  to  the  reciprocal  duties  of  nations.  In  such  a  war, 
to  take  away  the  life  of  the  enemy's  sovereign,  when  it  might 
be  spared,  is  perhaps  doung  that  nation  a  greater  degrep  of 
harm  than  is  necessary  for  bringing  the  contest  to  a  happy 
issne.  But  it  is  not  one  of  the  laws  of  war  that  we  should  on 


*TliBadNb«e  aate  ww  on  Joaeph 

Pofjr,  Ituip  of  r»r»Vi'm.  t\t\A  fiutxlmMl 
hU  kingdom.  Danng  the  ooane  of 
did  war,  tbat  gml  ma  fjrored  hhn- 
teif  to  bo  poMe««d  of  all  that  modera- 
tion and  politonp?^  which  la  thoaght 
pecnliar  to  our  modern  warriors.  Some 
bmImu  belaf  liroaSIit  li>  Um  whOrt  b» 
was  bei{eg;tng  Joseph  in  the  city  of 
B^kifkus,  he  rewWed  to  aend  a  part 
of  them  to  hHi  enemjr,  thinking  it 

wwdd  be  a  IviMh  of  «lv9iu  not  to 

m 


dian  IfcAM  new  IMti  with  OwApriaw 

wht-n  !"<>  ncRr  him  :  and  acoor'lingly  he 
ordered  them  to  be  put  into  a  gold 
iMMin,  and  carried  to  him.  The  king 
of  Caretem  received  tUi  tnttMitm  ef 
politonP5s  in  a  brutal  manner;  bo  or- 
dered the  melons  to  be  thrown  iate 
1b«  tmt,  wd  gsTo  tfie  Mb  to  1k« 
eity  gate-keeper.— La  Crois,  Hin.  of 
Timur-iHw,  booik  T.  elk  aLzvlL^Sdili 
▲.I}.  1797. 
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spare  the  peraon  of  the  boetile  long:  we  are  woom,  m. 
Boft  Doond  to  obserre  that  moderation  except  where  we  have  JEEISl™ 
»  fiur  opportimiiy  of  making  him  prisoner.* 


CHAP.  IX.  [  364  J 

OF  Ha  BIOBT  OV  WAR,  WITH  SIOABD  TO  THnrOB  HBLOSdnrO  wUf- g. 

TO  TBB  EllB]Cy.(164) 

A  STAT£  taking  up  arms  in  a  just  cause  has  a  doable  g  m.  Prin. 
right  against  her  enemy, — 1.  a  right  to  obtain  possession  of  cip^c"  of  th« 
her  property  withheld  by  the  enemy;  to  which  must  be  added ^j.^^^^ 
the  expenses  incurred  in  the  pursuit  of  th&t  object^  the  j^^jjgjjjg 
charges  ui  the  war,  and  the  reparation  of  damages:  for,  weretha«»«ay 
she  obliged  to  bear  those  expenses  and  losses,  she  would  not 
fully  recover  her  property,  or  obtnin  her  due.    2.  She  has  a 
right  to  weaken  hei  fciicmy,  in  order  to  render  him  iiicapu,ble 
of  supporting  his  unjust  violence  (§  138) — a  right  to  deprive 
him  of  the  means  of  resistanoe.  Henee,  as  from  their  souree, 
originate  all  the  rights  whioh  war  gives  us  over  things  belong- 
ing to  the  enemy.  I  speak  of  ordinary  oases,  ana  of  what 

•  Ob  tUa  rattfacl*  Itt  w  notiM  »  Wtf  vaik  tk«  nodmi  deeUooi^  1  OUI- 

tralt  of  Charles  XIL  of  Sweden,  in  tj's  Commercial  Law,  377—437 ;  and 

which  eound  reason  and  tlio  most  ez<  Chilty's  Law  of  Nationg,  per  tot.  And 

tlted  courage  are  equally  cunspicuoos.  as  to  the  legal  right  of  embargo  and 

Thai  priBM,  tMiuf  raftfed  in  die  fiege  asptnn^  m  it  «flii«to  eommtrtt,  Mid  ex- 

of  Thorn  In  Poland,  and  fVeqaently  ceptions,  za  respects  small  JUhing  vetteU, 

walking  round  the  city,  wni  easily  dis-  1  Chitty's  0.  L.  426.    But,  that  oxfmp- 

tinguiished    by  the  umuuueers,  who  tion  is  matter  of  furbearauoe,  rather  than 

rBfidsrly  Snd  upon  him      aooo  m  cf  rigli^  and  iMma  analogovs  to  Ima- 

thoj  saw  him  make  bis  appearance,  bandmen  and  cultivators  of  land  being 

Tbp  prineiftal  ofBcors  of  hi«  nrmr.  ?r^^at^  u.TOally  spared,  st»o  Vattel,  J  117,  ante, 

\j  alarmed  at  their  sovereign  s  danger,  362;  and  see  Yuiuig,  Jacvb,uxdJohoreaf 

wiabed  to  have  inforBifttion  Mnt  to  tli«  1  Bok  B«p.  19,  m  to  flditog-bcNito  and 

governor,  that,  if  the  practice  was  con-  fishermen,  per  Sir  Wm,  Scotu 
rinned,  no  quarter  should  bo  grnnted       Questions    respecting    captareg  and 

either  to  liim  or  to  the  garrison,    itut  prizes,  or  even  imprisonment  of  the 

the  Swadfadi  monanli  iroBld  nertr  per*  p«nQQ  lnflid«il  to  fh»  Miaaiv  m  priia^  • 

mit  such  a  step  to  be  taken,  telling  his  cannot  in  general  become  the  subject 

officers  that  the  govemorand  the  Saxon  of  litigution,  directly,  in  any  of  the  mu- 

cannoneers  were  perfectly  right  in  act-  uioipal  courts  of  this  country,  but  must 

img  M  «b«7dM,  thai  U  waa  Umadf  ba  invMllgatod  in  »  pr«M  eoarf,  whioh* 

who  made  the  attack  upon  them,  and  In  this  coutitry,  \^  li olden  under  :i 

that  th«»  war  would  be  at  an  end  if  tinot  authority  Irom  that  of  the  court 

they   could  kill  him ;   whereas  they  of  Admiralty,  vis.  under  a  special  com- 

would  raap  vaiy  litlla  advantoga  avan  nlMion  liram  tha  kiag^  who  would 

from  killing  the  principal  officers  of  his  otherwise  preside  in  person  over  prize 

army. — Histoire  da  Nord,p.26. — ^EdiU  questions:  and  from  such  commission 

A.  D.  1797.  there  is  usually  an  appeal  to  the  king 

(164)  8aa,  in  ganaral,  Chotliu,  eh.  inooiinea;MaeaaaiiiifiOto(lM)i|Mi^ 

e  j  Honia  on  Captures  ,*  Ifai  lan^  lb  Kat  M6.^-C. 
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BOOK  m.  jMurtiealarly  relates  to  the  enemy^s  property.   On  oertiiKiO' 
casiops,  the  right  of  punishing  him  prodaces  new  ripbtsoni 
the  things  which  belong  to  him,  as  it  also  does  oyer  his  pom. 
These  we  shall  presently  consider* 
2  m.  The    We  have  a  right  to  deprive  our  enemy  of  his  possesjions. 
right  of         every  thing  which  may  augment  his  strength  and  enable 
fiim  to  make  war.    This  every  one  endeavours  to  accomplL*li 
in  the  manner  most  suitable  to  him.    AVlienever  we  have  r, 
opportunity,  we  seize  on  the  enemy's  property,  and  coiiven 
it  to  our  own  use:  and  thus,  besides  diminishing  the  cneraj'f 
power,  we  augment  our  own,  oml  obtain  at  least  a  partial  m- 
demnification  or  equivalent,  either  for  wliat  constitutes  tk 
subject  of  the  war,  or  for  the  expenses  and  losses  incurred  in 
its  proseention : — ^in  a  word,  we  do  ottrselTes  jnstioe. 
I  iss.  win*    The  right  to  seonrity  ohm  anthorises  as  to  punish  injosdee 
is  taken     qt  Tiolence.   It  18  an  additional  plea  for  depriving  an  esaij 
from  tiM        g^g^^  possessions.    This  manner  of  chastisifigi 

inToTpe-  nation  is  more  humane  than  making  the  penalty  to  fall  oathe 
naity.       pcrsous  of  tho  citisons.    With  that  view,  things  of  value  maj 
[  865  ]  be  taken  from  her,  such  as  rights,  citi^  provinces.   But  lE 
wars  do  not  afford  just  grounds  for  inflicting  pnnisbraent.  i 
nation  that  has  with  upright  intentions  supported  a  bad  caiL'^, 
and  observed  moderation  in  the  prosecution  of  it.  i«  enlitW 
rather  to  compassion  than  resentment  from  a  generous  con- 
queror :  and  in  a  doubtful  cause  we  are  to  suppose  that  ti< 
enemy  sincerely  thinks  himself  in  the  right.    (Prelim.  §21; 
Book  III.  §  "40.)    The  only  circumstance,  therefore,  ilaek 
gives  an  enemy  the  right  to  pnnish  his  adyersaries,  isthnr 
eyident  injustice,  unsupported  eyen  by  any  plausible  preteit, 
or  some  heinous  outrage  in  their  prooeedinge :  and,  on  era; 
ooession,  he  ought  to  confine  the  punishment  to  what  hiisn 
security  and  the  safety  of  nations  require.  As  far  as  consM 
with  prudence,  it  is  glorious  to  obey  the  yoice  of  clemencj: 
that  amiable  virtue  seldom  fails  of  being  more  nsefol  to  tk 
party  who  exerts  it,  than  inflexible  rigour.    The  clemencr  nf 
Henry  the  Great  wn^  of  singular  advantage  in  co-operaUBg 
with  his  valour,  wlicn  that  good  prince  found  himself  com- 
pelled to  conquer  his  own  kingdom.    Those  who  would  hsTt 
continued  his  enemies  if  only  subdued  by  arms,  were  won  bj 
his  goodness,  and  became  affectionate  pubjccts. 
{163.  What    in  hne,  we  seize  on  the  enemy's  property,  his  towns,  M 
b  wifhinid  provinces,  in  order  to  bring  him  to  reasonable  conditioD^iB^ 
i^rrdfr°to  ^o°^P^^  ^  ^  accept  of  an  equitable  and  solid  peace.  lOf 
obu^  him  mvcA  >Dore  is  ta^en  from  hun  than  he  owes,  more  tbas 
losivojvrt  claimed  of  him:  but  this  is  done  with  a  desimi  of  restonv 
«*W!Mtion.  the  surplus  by  a  treaty  of  peaoe.   The  king  of  France*  m, 
in  the  last  war,  known  to  declare  that  he  aimed  at  nothing  for 


*  The  peaco  was  become  absolatelj  with  all  iU  . 

Beeewaiy  to  Urn;  uA  li«  b«4t  la  of  auwo  inportiBoo  te  Wm,  ^ 

tern  for  hli  few  wmgutHa,  LoiUbougi  tho  fomor  tnulolar.] 
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himself:  and  by  the  treaty  of  Ak-la-ChapeUe,  he  actuaUy  mok  m. 
leBtared  all  his  oonqiieBto.  emAr.n. 

Ab  the  towns  and  lands  taken  from  the  enemy  are  called  1 1<4 
conquetU^  all  movable  property  taken  from  him  comes  under  ^'^'C^^) 
the  denomination  of  bootjf.  This  booty  naturally  beloDgs  to 
the  sovereign  making  war,  no  less  than  the  conquests;  for  he 
alone  has  snch  cJaima  against  the  hostile  nation  as  mrrant 
him  to  seize  on  her  property  and  convert  it  to  hU  own  use.  (165) 
His  solJIerj^,  and  even  his  auxiliaries,  are  only  instruments 
which  he  employs  in  asserting  his  right.  He  maintains  and 
pays  them.  \\  hatever  they  do  is  in  his  name,  and  for  liim. 
Tliii-,  there  is  no  dilBculty,  even  with  regard  to  the  auxiliaries. 
If  they  arc  not  associates  in  the  war,  it  is  not  carried  ou  fur 
their  bench L ;  and  they  have  no  more  right  tu  the  booty  than 
to  the  conquests.  But  the  sovereign  may  grant  the  troops 
what  share  of  the  booty  he  pleases.  At  present  most  nations 
allow  them  whatever  they  can  make  on  certain  occasions  when  [  866  ] 
the  general  allows  of  plundering, — such  as  the  spoil  of  ene- 
mies fallen  in  the  field  of  battle,  the  pillage  of  a  csmp  which 

(165)  That  they  belong  to  the  king,  £100,  tho  claim  may  bo  sett'"'!  in  the 
wiieM  delegated  to  a  subject  aee  far-   priie  court,  sununariiy,  and  wiUiont  a 


fher,  pmt,  ^  202,  pago  But  lo  tlw  iiomial  rait;  bat  Mi  If  itb*  «Tai » 
king  fat  the  benttt  of  the  commmUg,   trifle  above  thall 


aad  not  a«  his  own  prirato  property.  5  Rob.  127. 

Id*  Ibid.    In  caso  a  territory  of  a  fo-  In  tbe  ctiaa  of  Elphiivttom  t.  Btdre*' 

rdgn  foveroign,  or  a  part  of  it,  be  cap-  tihmnd,  Enapp'a  Rep.  316,  wImm 

tared,  the  sovereign  of  the  eoiMimriDg  members  of  the  provUlmuil  foremment 

ftat*  IB  entitled  to  all  the  property  there  of  a  recently  conquered  eoontry  bad 

of  the  oonc^aered  eovereign;  Advocate  aeixed  the  property  of  a  natire,  who 

AiMiwI  T.  iltMre&niu^  Knapf/e  Rep.  had  been  nftieedtiie  benefit  of  tho  or- 

of  Cases  before  tiio  PriTy  Council,  329;  tieloo  of  Oi|>italation  of  •  fortrou,  of 

and   thfl   yarns  case  establishes  that  which  he  wa«  the  goremor,  bat  who 

there  is  no  distinction,  in  this  reapect,  had  been  permitted  to  reside  under 


botweon  tho  publto  ud  private  property  military  nirroilluoo  in  Uo  own 

of  an  abiolato  monarch;    atul  that,  in  the  city,  in  which  the  leixnre 

thero*"  ri>.  mon<'T  in  the  hands  of  the  made,  and  which  was   at  a  di«t«nce 

banker  of  a  prince,  whose  territories  from  the  scene  of  actual  hostilities,  It 

hftvo  been  oonqnorod  bj  tho  Britlih«  mo  bold  fhat  nidi  ooiniro        bo  ro- 

may  be  recovered  OB  an  iaformatioil  garded  in  the  light  of  %  hoHUit  MUmn, 

by  tho  Eoglish  attorney-general  from  and  that,  therefore,  a  m\mirlj>til  rouri 

the  banker.   Decided  in  Privy  Council,  bad  no  jurisdiction  on  the  subject. 

roToning  tiie  jodgment  of  tho  eovrt  be-  AnA  it  woo  ftarthor  eonddored,  in  fho 


low  at  Bombay.    See  Holt's  ca^j .  M.  game  case,  that  the  circumstance  that, 

Pri.   113;  Lindrt  v.  R<j(huy,  Douglas,  at  the  time  of  the  seizure,  the  city 

313 ;  Cuujt  V.  Kden^  Douglas,  6i^4 ;  El-  where  it  was  made  had  been,  for  some 

j»ji«*iM<ene  r.  BedreeeAinMr,  Knaptp's  Rep.  noiitbo  provioody,  111  Iho  undiatnrbed 

S15;  Chitty's  Gen.  Pradico,  2  n,  possession  of  the  provisional  gorem- 

16  n.  ('').  Id.  818.    But  to  this  ruie  mont,  fwA  that  courts  of  justice,  under 

there  is  an  exception,  as  regards  any  the  auihority  of  that  government,  were 

fntst  whidi  in«7 Im  enforeod  in aooort  fHUaf  in  It  for  tho  ■dnliiittnilioB  of 

of  equity ;  Pearton  T.  Btteher,  i  Vc.«.  justice,  did  not  alter  the  character  of 

627  ;  Chuhmi  r  x.  S-rm»on,  1  Bro.  pi.  149 ;  the  tranFa'  tinn  ;  and  that,  conpeqncntly, 

Aud  see  UUi  v.  JieardoUf  2  Russell's  whatever  might  be  the  legality  of  the 

B«f».  608,  qulUying  S  Bin.  a  Sta.  Bop.  oaptore,  or  hootilo  oolnro^  itUl  tho  porfy 

487 — 451;  Chitty's  Gen.  Practice,  SIS.  had  mistaken  his  remedy  in  prosecuting 

Wlien  tho  proportj  leisod  ia  under  it  in  tho  019101110  oowt  of  Bombay. — 0; 
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BOOK  ni.  has  been  forced,  and  sometimes  that  of  a  town  taken  by  a&* 
c»AF>  tK.  Q^^i^   Xn  several  services,  the  soldier  has  also  the  property 
of  what  he  can  take  from  the  enemy's  troops  when  he  is  «tt 
on  a  party,  or  in  a  detaolunent,  ezce^tmg  artillery,  mifitttT 
stores,  magannes,  and  oonTOVS  of  proiisioBS  and  forage,  wbiefc 
are  applied  to  the  wants  ana  use  of  the  anny.   This  costcn 
being  onG9  admitted  in  an  army,  it  wonld  be  injustioe  to  ex- 
dude  the  auxiliaries  from  the  right  allowed  to  the  national 
troops.    Among  the  Romans,  the  soldier  was  obliged  to  Iring 
in  to  the  public  stock  all  the  booty  he  h;id  taken.    Thi-  the 
general  causefl  to  be  ^old  ;  and,  after  distributing  a  part  of 
the  produce  among  the  soldiers,  according  to  rank,  be  ©oft- 
signed  the  residue  to  the  public  treasury. 
1 166.  Con-     instea^l  of  the  custom  ot  pillaging  the  open  country  and 
bibutions.   defenceless  places,  another  mode  has  been  substituted,  which 
is  at  once  more  humane,  and  more  advantageous  to  the  bd* 
ligerent  sovereign — mean  that  <^  emtr&vHem*  Whoever 
carries  on  a  just  war  has  a  right  to  make  the  enemy's  eoimti^ 
oontribute  to  the  snpport  of  his  army,  «id  towards  defrajing 
all  the  ehar|^  of  the  war.   Thus,  he  obtains  a  part  of  irint 
is  doe  to  him ;  and  the  enemy's  snbjectSi  by  consenting  to 
pay  the  sum  demanded,  haye  their  property  secured  from  pil- 
lage, and  the  oountry  is  preserved.    But  a  general  who  wishes 
to  enjoy  an  unsullied  reputation,  must  be  moderate  in  bis  de- 
mand of  contributions,  and  proportion  them  to  the  abilities  of 
those  on  whom  they  nro  imposed.    An  excess  in  this  puiLi 
does  not  e3ca|)e  ihe  i  eproach  of  cruelty  and  inhumanity :  al- 
though  there  is  not  so  great  an  appearance  of  ferocity  in  it  u.' 
in  ravage  and  destruction,  it  displays  a  greater  degree  of 
avarice  or  greediness.    Instances  of  humanity  and  moderatifls 
cannot  be  too  often  quoted.   A  very  commendable  oi» 
corred  during  those  long  wars  which  France  carried  on  in  lb 
reiffn  of  Lonis  XIY.   The  soyereigns,  seeing  it  was  their  mn- 
tniS  interest  as  well  as  duty  to  prevent  rayage,  made  Hi 
practice,  on  the  commencement  of  hostilities,  to  enter  into 
treaties  for  regulating  the  contributions  on  a  supportable  foot- 
ing :  they  determined  the  extent  of  hostile  territory  in  which 
each  might  demand  contributions,  the  amount  of  them,  and 
the  manner  in  which  the  parties  sent  to  levy  them  were  to  be 
have.    In  these  treaties  it  was  expressed,  that  no  body  of 
men  under  a  certain  number  should  advance  into  the  euemv  ? 
country  beyond  the  limits  agreed  on,  under  the  penalty  of  be 
ing  treated  as  freebooters.    By  such  steps  they  prevented* 
multitude  of  dihoi  durji  and  cnoruiities,  which  entail  ruin  oS 
the  jpeople,  and  generally  without  the  least  advantage  to  tbe 
belbeerent  soyereigns.   Whence  comes  it  that  so  noUe  an  ex- 
ample is  not  nniyersally  imitated  ? 
I  if&  Wute    If  it  is  lawful  to  take  away  the  property  of  an  w\jast  tnmj 
Md  d«struo-  in  order  to  weaken  or  pnnitti  him,  (§§  161, 162),  the  ssme  mo- 
tiyes^nstify  ns  in  destroying  what  we  cannot  oonyemeiUtf 
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carry  away.  Thus,  we  waste  a  country,  and  destroy  the  pro-  book  m. 
vi«!ions  and  forage,  that  the  enemy  may  not  find  a  subsistence 
there:  we  sink  his  ships  when  we  cannot  take  them  or  bring  ^  3G7  ] 
them  off.  All  thSs  tends  to  promote  the  main  object  of  the 
mr:  but  each  meenures  are  only  to  be  punned  with  modera* 
tioD)  and  according  to  the  exigency  of  the  case.  Those  who 
tear  up  the  vines  and  cut  down  the  fruit-trees  are  looked  upon 
as  savage  barbariaas,  nnlees  when  they  *lo  it  with  a  yiew  to 
punish  the  enemy  for  some  gross  violation  of  the  law  of  na- 
tions. They  desolate  a  oonntvy  fov  many  years  to  come,  and 
beyond  what  their  own  safety  requires.  Such  comduct  is  not 
dictatef!  by  prudence,  but  by  hatred  and  fury. 

On  certain  occri«ion?,  however,  mnttcrs  are  carried  still?  167.  R*. 
farther:  a  country  is  totally  ravaged,  towns  and  villages  are "^'^ 
sacked,  and  delivered  up  a  prey  to  fire  and  sword.    Dread- ^"""'"^ 
ful  extremities,  even  when  we  are  forced  into  them  !  Savage 
and  monstrous  excesses,  when  committed  without  necessity  I 
There  are  two  reasons,  however,  which  may  authorize  them,-— 
1.  the  necessity  of  diastising  an  unjust  Mid  barbanNUi  nation^ 
of  checking  her  brutality,  and  preserriuf  oumlTes  from  her 
depredations.   Who  can  doubt  that  the  kms  of  Spain  and  the 
powers  of  Italy  have  a  very  good  right  utterly  to  aestroy  those 
maritime  towns  of  Africa  those  nests  of  pirates,  that  are  con- 
tinually molesting  their  e<nnmerce  and  mining  their  subjects? 
But  what  nation  will  proceed  to  such  extremities  merely  for 
the  sake  of  punishing  the  hostile  soverei^'n?    It  is  but  in- 
directly that  he  will  fool  the  punishment:  and  how  frront  the 
cruelty,  to  ruin  an  innocent  people  in  order  to  reach  him! 
The  saTno  prince  wliostj  firmness  and  juat  resentment  was  com- 
mended iii  the  bombardment  of  Algiers,  was,  after  that  of 
Genoa,  accused  of  pride  and  inhumanity.    2.  We  ravage  a 
country  and  render  it  uninhabitable,  in  order  to  make  it  serve 
ua  as  »  barrier,  and  to  eow  our  frontier  against  an  enemy 
whose  incornone  we  are  unable  to  cheek  by  any  other  means. 
A  emel  expedient,  it  ia  true :  bnt  why  should  we  not  be  al- 
lowed to  adopt  it  at  the  expense  of  the  enemy,  since,  with  the 
same  vi^w,  we  readily  submit  to  lay  waste  our  own  provinces  ? 

The  czar  Peter  the  Great,  in  his  fli^^t  before  the  formidable 
Charles  the  Twelfth,  ravaged  an  extent  of  above  fourscore 
leagues  of  his  own  empire,  in  order  to  check  the  impetuosity 
of  a  torrent  which  he  wa^*  unable  to  withstand.  Thus,  the 
Swedes  were  worn  down  witli  want  and  fatigue ;  and  the  Rus- 
sian monarch  reaped  at  Pultowa  the  fruits  of  his  circumspec- 
tion and  sacrifices.  But  violent  remedies  are  to  be  sparingly 
applied :  there  must  be  reasons  of  suitable  importance  to  jus- 
tify the  use  of  them.  A  prince  who  should,  without  necessity, 
imitate  the  czar's  conduct,  would  be  guilty  of  a  crime  against 
his  people :  and  he  who  does  tlie  lOce  in  an  enemy's  country, 
when  impelled  to  it  by  no  neoessil^,  or  induced  by  feeble  rea* 
sons,  becomes  the  soonzge  of  mankmd.   In  the  last  centiuTV 
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BOOK  ar.  the  French  ravaged  and  burnt  the  Palatinate.*  All  Europe 
_«mAP.  IX.  resounded  ^vitli  invectives  agtunst  such  a  mode  of  waging  ww. 

It  was  in  vain  that  the  court  attempted  to  palliate  their  con- 
duct, by  alleging  that  this  was  done  only  with  a  view  to  cover 
their  own  frontier : — that  mm  an  end  to  which  the  ra?^iig 
of  the  Palatinate  oontribnted  bnt  little :  and  the  whole  pro- 
ceeding ezhihited  nothing  to  the  eyes  of  mankind  hut  tbe 
revenge  and  omelty  of  a  haughty  and  unfeeling  minister. 
{ 148.  What    For  whatever  canse  a  country  la  ravaged,  we  oiight  to  ^ 
things  arQ  to  spare  thoso  edifices  which  do  honour  to  human  society,  and 
be  ipftrod.  contribute  to  increase  the  enemy's  strength, — such  « 

temples,  tombs,  public  buildings,  and  all  works  of  remarkable 
beauty.  What  advantage  is  obtained  by  destroying  them: 
It  is  declariii::^  one's  self  an  enoiny  to  mankind,  thus  wantonly 
to  deprive  ihem  of  these  mouunicnts  of  art  and  models  of 
taste  ;  and  in  that  light  Belisarius  represented  the  matter  to 
Tottila,  king  of  the  Goths.f  We  still  detest  those  barloriaiu 
who  destroyed  so  many  wonders  of  art,  when  they  ovema 
the  Boman  empire.  However  just  the  resentment  with  whidi 
the  great  Gnstavns  wi^  animated  against  Maximilian,  dob 
of  Bavaria,  he  rejected  with  indignation  the  advice  of  thoN 
who  wished  him  to  demolish  the  stately  palace  of  Mnsieb, 
and  took  particular  care  to  preserve  that  admirahle  structure. 

Nevertheless,  if  we  find  it  necessary  to  destroy  edifice* 
that  nature  in  otrder  to  cany  on  the  operations  of  war,  or  to  | 
advance  the  works^n  a  siege,  we  have  an  undoubted  right  to 
take  such  a  step.    The  sovereign  of  the  country,  or  his  | 
general,  makes  no  scruple  to  destroy  them,  when  necessity  or 
the  maxims  of  war  require  it.    The  governor  of  a  besieged 
town  sets  fire  to  the  suburbs,  that  they  may  not  afibrd  a  lodg- 
ment to  the  besiegers.    Xobody  presumes  to  blame  a  general 
w  ho  lays  waste  gardens,  vineyards,  or  orchards,  for  the  piir-  I 
pose  of  encamping  on  the  ground,  and  throwing  up  an  en- 
trenchment.  If  any  heautiiul  production  of  art  he  thorelif 
destroyed,  it  is  an  accident,  an  unhappy  consequence  of  oa 
war ;  and  the  general  will  not  he  blamed,  except  in  tbon 
cases  when  he  might  have  pitched  his  camp  dsewaere  witM 
the  smallest  inconvenience  to  himself. 
2 169.  Bom.    li^  bombarding  towns,  it  is  difficult  to  spare  the  finest  edi- 
larding     fices.    At  present  we  generally  content  ourselves  with  batte^ 
towM.  the  ramparts  and  defences  of  a  place.    To  destroy  a  Um 

with  bombs  and  red-hot  balls,  is  an  extremity  to  which  we  ih 
not  proceed  without  cogont  reasons.  But  it  is  nevertholcs! 
warranted  by  the  laws  of  war,  when  we  are  unable  by  ^ny 
other  mode  to  reduce  an  important  post,  on  which  the  suc- 
cess of  the  war  may  depend,  or  which  enables  the  enem/  to 

*  In  IVti,  tad  •  Moond  ihu,  nnuli  is  quoted  by  Grating  Iftn  UL  A 
more  dreadfully,  in  1689.  }  iL  Ml*  sL 

t  Sm  Ui  latter  Sa  ItOMfiai.  ft 
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annoy  us  in  a  dangerous  manner.    It  is  also  Boraetimcs  prac-  book  m. 

tised  when  we  have  no  other  means  of  forcing  an  enemy  to 

make  war  witb  humanity,  or  puni.-.liiiig  hnn  for  some  instance 

of  outrageous  conduct.    But  it  is  only  in  cases  of  the  last 

extremily)  and  vith  reluotance,  that  good  prinoea  exert  a 

right  of  80  rigorous  a  natpre.   In  the  year  lo94,  the  English  [  869  ] 

braibarded  several  maritime  towns  of  France,  on  account  of 

the  great  injury  done  to  the  British  trade  by  their  privateers. 

But  the  virtnons  and  noble-minded  consort  of  William  the 

Third  did  not  receive  the  neirs  of  these  exploits  with  real 

satisfaction.    She  expressed  a  sensible  concern  that  war 

should  render  such  acts  of  hostility  necessary, — adding,  that 

she  hoped  such  operations  would  be  viewed  in  so  odious  a 

light,  n-^  to  induce  both  parties  to  desist  from  them  in  future.* 

Fortnjs.ses,  ramparts,  and  every  kind  of  fortification  are^iro.  De- 
solely  appropriated  to  the  purposes  of  war:  and  in  a  just jnoiiUon of 
war,  nothing  is  more  natural,  nothing  more  justifiable,  than 
to  demolish  those  which  we  do  not  intend  to  retain  in  our  own 
possession.  We  so  far  weaken  the  enemy,  and  do  not  tnvdve 
an  innocent  moltitade  in  the  losses  which  we  cause  him.  This 
was  the  grand  advantage  that  France  derived  from  her  rio* 
tories  in  a  war  in  which  she  did  not  aim  at  making  conquests. 

Safe-guards  are  granted  to  lands  and  houses  intended  to  |  ITL 
be  spared,  whether  from  pure  favour,  or  with  the  proviso  of 
a  contribution.  These  consist  of  soldiers,  who  protect  them 
against  parties,  by  producing  the  general's  orders.  The  per- 
sons of  these  soldiors  rnust  be  considered  by  the  enemy  as 
sacred:  lie  caunut  cominit  any  hostilities  agamst  them,  since 
they  have  taken  their  station  there  as  benefactors,  and  for 
the  safety  of  his  subjects.  They  are  to  bo  respected  in  the 
same  maiiiier  as  an  escort  appointed  to  a  garrison,  or  to  pri- 
soners of  war,  on  their  return  to  their  own  country. 

What  we  have'  advanced  is  sufficient  to  give  an  idea  of  the  f  its.  Ot- 
moderation  which  we  ought  to  observe,  even  in  the  most  just^^^^"^  ^ 
W»r,  in  exerting  our  right  to  pillage  and  ravage  the  enemy's  ^"""^^^^^ 
country.   Except  the  single  case  in  which  there  is  question tb^^^  ^ 
of  punishing  an  enemy,  the  whole  is  reducible  to  this  general  wiooh  maj 
rule. — All  damage  done  to  the  enemy  unnecessarily,  every  ^  ^^^^  ^ 
act  of  hostility  which  does  not  tend  to  procure  victory  and*°*"*"^' 
bring  the  war  to  a  conclusion,  is  a  licentiousness  condemned 
by  the  law  of  nature. 

But  this  licentiousness  is  unavoidably  sufi'ered  to  pass  with?i73.  Rale 
impunity,  and  to  a  certain  degree,  tolerated,  between  nation ^o- 
and  nation.    How  then  shall  we,  in  particular  cases,  deter- 

.  ,  .  .  Ill-  t*'  natioQa 

mine  with  precision  to  what  lengths  it  was  necessary  to  carry  on  tj^e  aam* 
hostilities,  in  order  to  brine  the  war  to  a  happy  conclusion  ?  sai^ect. 
And  even  if  the  point  could  be  exactly  ascertained,  nations 
acknowledge  no  common  judge :  each  forms  her  own  judg- 

*  BStMn  dtt  Ott'lboBM  JXL  liv.  tL  lorn.  U.  pt>  6S. 
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BH  ,K  nr.  ment  of  the  conduct  she  is  to  pursue  in  fuliilliiig  her  dimes. 
If  you  once  open  a  door  for  continual  accusations  of  outrage- 
ous szoess  in  hostilities,  yon  will  only  augment  the  ma&t 
of  complaintSy  snd  inflame  the  minds  of  the  eontending  partin 
with  inoreaong  animosity :  fresh  iignries  will  be  perpetnalij 
springing  up ;  and  the  sword  will  never  be  sheathed  till  m 
[  870  ]  of  the  parties  be  utterly  destroyed.   The  whole,  thercfiin^ 
should,  between  nation  and  nation,  be  oonfined  to  gemnl 
rules,  independent  of  circumstanoes,  and  sure  and  easy  in  the 
application.    Now  the  rules  cannot  answer  this  description, 
unless  they  teach  us  to  view  things  in  an  absolute  sense,— to 
considor  them  in  themselves  and  in  their  own  nature.   As,  [ 
therefore,  with  respect  to  hostilities  against  the  enemj's  per- 
son, the  voluntary  law  of  nations  only  prohibits  those  m« 
surcs  which  arc  in  themselves  unlawful  and  odious,  such  » 
poisoning,  assassination,  treachery,  the  massacre  of  an  en^j  , 
who  has  snmndered  and  from  whom  we  hare  notUng  to  ' 
fear,— BO  the  same  laWf  in  the  question  now  befofe  oi,  o» 
demns  every  act  of  hostility  whion,  of  its  own  nature,  sod 
dependently  of  eircnmfitances»  contributes  nothing  to  the  m^- 
cess  of  our  arms,  and  does  not  increase  onr  strength  or  I 
weaken  that  of  the  enemy :  and,  on  the  other  hand,  it  y«- 
mits  or  tolerates  every  act  which  in  itself  is  naturally  adapted 
to  promot(^  the  object  of  the  war,  without  considering  whether 
such  act  of  hostility  was  unnecessary,  useless,  or  superflnoss,  , 
in  that  part icul fir  mstance,  unless  there  be  the  clearest  evi- 
dence to  {)rove  that  an  exception  ought  to  have  been  made  in 
the  case  in  question :  for  where  there  is  positive  evidence,  the 
freedom  of  judgment  no  longer  exists.    Hence,  the  piiiagicg 
of  a  country,  or  ravaging  it  with  fire,  is  not,  in  a  genenl 
view  of  the  matter,  a  violation  of  the  laws  of  war :  but  if  is 
enemy  of  much  superior  strength  treats  in  this  msmMri 
town  or  province  winch  he  might  easily  keep  in  his  poswiflo 
as  a  means  of  obtaining  an  equitable  and  advantageous 
he  is  universally  accused  of  making  war  like  a  furieros  MiiS' 
rian.    Thus  the  wanton  destruction  of  public  monumeotj^ 
temples,  tombs,  statues,  paintings,  &c.,  is  absolutely  cod* 
demned,  even  by  the  voluntary  law  of  nations,  as  never  l-e- 
mfr  condnrive  to  the  lawful  object  of  war.    The  pillage  ani 
destruction  of  towns,  the  devastation  of  the  open  co^jntrr, 
ravaging,  setting  fire  to  houses,  are  measures  no  less  uai-^ 
and  detestable  on  every  occasion  when  they  are  evidently  p»i' 
in  practice  without  absolute  necessity,  or  at  least  very  cogenl 
reasons.    But  as  the  perpetrators  of  such  outrageous  deedi 
might  attempt  to  palliate  them  under  pretext  of  desenridtf 
punishing  the  enemy. — ^be  it  here  observed,  that  the  nstnti 
and  voluntary  law  of  nations  does  not  allow  ua  to  infliet 
punishments,  except  for  enormous  ofienese  against  the  Isw  flf 
nations :  and  even  then,  it  is  glorious  to  listen  to  the  voice 
of  humanity  and  demeney,  when  rigoar  is  not  absoliitelf  » 
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cessary.    Cicero  condemns  the  conduct  of  his  countrymen  in  booe  ui. 

destroying  Corinth  to  avenge  the  unworthy  treatment  offered  chap.ix. 
to  the  Roman  ambaasadors^  beeanse  Bome  was  able  to  assert 
the  dignity  of  her  ministers  withoat  prooeeding  to  sach  ez* 
trane  ngonr. 


CHAP.  X.  [  871  ] 

OP  lAITH  BETWEEN  ENEMIES, — OF  STRATAGEMS,  ARTIFICBS  IN   OHAV.  X. 

WABj  6PI£S^  ASD  SOMS  OIHS&  P&AOIICSS.  ' 

THE  faith  of  promises  and  treaties  is  the  hasid  of  the  peace  §  lT4.P«th 
of  nations,  as  we  have  sho^vn  in  an  express  chapter  (Book  II.  ^^^^JJ****' 
Gh.  XY.)   It  is  sacred  among  men,  and  absolutelj  essential  enen^ 
to  their  common  safety.   Are  we  then  dispensed  from  it  to- 
wards an  enemy  ?   To  imagine  that  between  two  nations  at 
war  every  duty  ceases,  every  tie  of  humanity  is  broken,  would 
be  an  error  equally  ^oss  and  destructive.  Men,  although  re- 
duced to  the  necessity  of  taking  up  arms  for  their  own  do* 
fence,  and  in  support  of  their  rights,  do  not  therefore  cease  to 
be  men.  They  are  still  subject  to  the  same  laws  of  nature : — 
otherwise  there  would  be  no  laws  of  war.  Even  he  who  wages 
an  unjust  war  against  us  is  still  a  man  :  we  still  owe  him  what- 
ever that  quality  requires  of  us.  But  a  conflict  arises  between 
our  duties  towards  ourselves,  and  those  which  connect  us  with 
other  men.  The  right  to  security  authorizes  us  to  put  in  prac- 
tice, against  this  unjust  enemy,  every  thing  necessary  for  re- 
pelling him,  or  bringing  him  to  reason.  But  all  those  duties, 
the  exercise  of  which  is  not  necessarily  suspended  by  this  con- 
flict, subsist  in  their  full  force :  they  are  still  obligatory  on 
both  with  respect  to  the  enemy  and  to  all  the  rest  of  mankind. 
Now,  the  obligation  of  keeping  faith  is  so  far  from  ceasing  in 
time  of  war  by  virtue  of  the  preference  which  the  duties  to- 
wards ourselves  are  entitled  to,  that  it  then  becomes  more  ne* 
cesaary  than  ever.   There  are  a  thousand  occasions,  even  in 
the  course  of  the  war,  when,  in  order  to  check  its  rage,  and 
alleviate  the  calamities  which  follow  in  its  train,  the  miitufil 
interest  and  safety  of  both  the  contending  parties  requires 
that  they  should  agree  on  certain  points.    What  would  be- 
come of  prisoners  of  war,  capitulating  garrisons,  and  towns 
that  surrender,  if  the  word  of  an  enemy  were  not  to  he  relied 
on  ?    War  would  dcgcnei  ate  into  an  unbridled  and  cruel  licen- 
tiousness :  its  evils  would  be  restrained  by  no  bounds ;  and 
how  eould  we  ever  bring  it  to  a  conclusion  and  re-establish 
peace  ?   If  faith  be  banished  from  among  enemies,  a  war  can 
never  be  terminated  with  any  degree  of  safety,  otherwise  than 
by  the  total  destruction  of  one  of  the  parties.   The  slightest 
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difference,  the  least  quarrel,  would  produce  a  '^rrrr  similar  ta 
that  of  Hannibal  against  the  Romans,  in  whit  h  the  parrif? 
fought,  not  for  this  or  that  province,  not  for  sovereigy]*-  or 
for  glorj,  but  for  the  very  existence  of  their  respecUTe  ai- 
tions.*  Thus  it  is  certain  that  the  faith  of  pr  jiiiises  andtro- 
tics  is  to  be  held  sacred  in  war  as  well  as  in  peace,  betWMi 
enemies  as  well  as  between  friends.  (166) 

The  (xmY^tioiiBy  the  treaties  made  into  a  nation,  sie  Ma 
or  annnlled  hj  a  war  arising  between  the  contraetin^  ptitia, 
either  beoanse  those  compacts  are  grounded  on  a  taot  snppt- 
sition  of  the  continuance  of  peace,  or  because  each  of  theptf- 
ties,  being  authorized  to  deprive  his  enemy  of  i^at  beloD|«ti 
him,  takes  from  him  those  ri^ts  which  be  had  conferred  ^ 
him  by  treaty.  Yet  here  we  must  except  those  treatiei  h 
which  certain  things  are  stipulated  in  case  of  a  rupture.— u 
for  instance,  the  length  of  time  to  be  nllowed  on  each  sidefj 
the  subjects  of  the  other  nation  to  quit  the  country, — tli*^:?!- 
trality  of  a  town  or  province,  insured  by  mutual  coiiseni,  it 
Since,  by  treaties  of  this  nature,  we  mean  to  provide  forwb: 
shall  be  observed  in  case  of  a  rupture,  we  renounce  the  li^ 
of  cancclliiig  Llitm  by  a  declaration  uf  war. 

For  the  same  reason,  all  promises  made  to  an  enemy  is  th 
oomrse  of  a  war  are  obligatory.  For  when  onoe  wo  tniliii 
him  whilst  the  sword  is  uuheathed,  we  taoitlj  bnt  neeeauilf 
renounce  all  power  of  breahmg  the  compact  by  way  of  eoa 
pensation  or  on'  aoooont  of  the  war,  as  we  cancel  antoocdeK 
treaties,  otherwise  it  woald  be  doing  nothing,  and  thenvodi 
be  an  absiirdit;^  in  treatins  with  the  enemy  at  all. 

But  conventions  made  during  a  war  are  like  all  other  ccc- 
pacts  and  treaties,  of  which  the  reciprocal  observance  is  a  tiff- 
condition  (IJook  II.  §  '202) :  we  are  no  longer  bound  to  obser^: 
them  towards  an  enemy  who  hris  himself  been  the  first  tovi- 
late  them.  And  even  where  tliLi  e  is  question  of  two  sepan** 
conventions  which  are  wholly  unconnected  with  each  other,- 
althougli  wo  arc  never  justiliable  in  using  perfidy  on  the  pki 
of  our  having  to  do  with  an  enemy  wlio  has  broken  his  tori 
on  a  former  occasion,  we  may  nevertheless  suspend  th«  dfi 
of  a  promise  in  order  to  compel  him  to  repair  his  ImAi 
fidth ;  and  what  we  have  promised  him  may  be  detsiiied  Iff 
iraj  of  security,  till  he  has  giyen  satisfaction  for  his jpoftlj' 
Thnsy  at  the  taking  of  Namur,  in  1695^  the  King  of  Eo^ 
caused  Marshal  Boufflers  to  be  put  under  amst,  and,  uotw 
slandmg  the  capitolation,  detained  him  prisoner,  for  the  per 
pose  of  obliging  France  to  make  reparation  for  the  infracttsf 
of  the  capitulations  of  Dixmude  and  Deinse.f 

•  De  saJut«  certatum  e»U  Britain  of  oontracts  of  rantom,  caa* 

(166)  To  thie  doeCrine,  the  pnlbM-  tot*  eimptimia,  jxMt,  408-4 

tion  of  subjecU  of  belligerent  states  f  HiaUim  de  Otiilb&ni  in*li^^ 

havinpf  rommrrrial  contracts  with  each  p.  148> 
other,  a»«i  the  prohibition  in  Gi^a* 
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Good-faith  oonabts  not  only  in  the  obflemnoe  of  our  ]>ro-  r  hk  m. 

mises,  but  also  in  not  deceiving  on  such  occasions  as  lay  us 
under  any  sort  of  obligation  to  speak  the  truth.    From  this  ^  177  q{ 
subject  arises  a  question  which  has  been  warmly  debated  in 
former  days,  and  which  appeared  not  a  little  intricate  at  a 
time  when  people  did  not  entertain  just  or  accurate  ideas  re- 
Bpecting  the  nature  of  a  He.    Several  writers,  and  especially 
divines,  have  made  truth  a  kind  of  deity,  to  which,  for  its  own 
sake,  and  independently  of  its  consequonoes,  we  owe  a  certun 
mfiokble  respect.   They  have  w^tmwMv  e^denuiod  e?ery  [  373  ] 
speeoh  tliat  ki  oootrtiy  to  tke  speaker's  tnoiif^bts :  thej  have 
proaonnced  it  to  be  our  datj,  on  every  oocasion  wben  we  can- 
not be  silent,  to  speak  tbe  tmth  according  to  tbe  best  of  our 
IcBOwledge,  and  to  sacrifice  to  their  divinity  our  dearest  in- 
terests rather  than  be  deficient  in  respect  to  her.   But  philo- 
terests,  of  more  accurate  ideas  and  more  profound  penetra- 
tion have  cleared  up  that  notion,  so  confused,  and  so  fjilse  in  its 
consequences.    Tiiey  have  nckuowledged  tli:ii  truth  in  general 
16  to  be  respected,  as  being  thu  soul  of  human  society,  the  basis 
of  all  confidence  in  the  mutual  intercourse  of  men, — and,  con- 
*  sequently,  that  a  man  ought  not  to  speak  an  untruth,  even 
in  matters  of  iudiil'erence,  lest  he  weaken  the  respect  due  to 
truth  in  general,  and  injure  himself  by  rendering  his  veracity 
question&le  even  when  he  speaks  setionsly.   But  in  that 
grounding  the  respeot  due  to  truth  on  its  effeota,  they  took  the 
right  road,  and  soon  found  it  easy  to  distinguish  between  the 
oeeasions  when  we  are  obliged  to  speak  the  truth,  or  declare 
our  thoughts,  and  those  when  there  exists  no  such  obligation. 
The  appellation  of  lies  is  given  only  to  the  words  of  a  mui 
who  speaks  contrary  to  his  though ta,  on  occasions  wben  he  is 
under  an  obligation  to  speak  the  truth.    Another  name  (in 
Latin,  fahUoquium^)  is  applied  to  any  false  discourse  to  per- 
sons who  have  no  right  to  insist  on  our  telling  them  the  truth 
in  the  particular  case  in  question. 

These  principles  being  laid  down,  it  is  not  difficult  to  ascer- 
tain the  lawful  use  of  truth  ur  falsehood  towui  ds  an  enemy  on 
particular  occasions.  Whenever  we  have  expressly  or  tacitly 
engaged  to  speak  truth,  we  are  indispensably  obliged  to  it  bj 
that  faith  of  which  we  hare  proved  tne  inviolability.  Sueh  is 
the  case  of  conventions  and  treaties : — ^it  is  indispensably  ne- 
cessary that  they  should  imply  a  tacit  engagement  to  speak 
the  truth ;  for  it  would  be  abswd  to  allege  that  we  do  not  en* 
ter  into  any  obligation  of  not  deceiving  the  enemy  under 
colour  of  treating  with  him : — ^it  would  be  doMmright  mockery, 
— it  would  be  doing  nothing.  Wc  are  also  bound  to  speak  the 
truth  to  an  enemy  on  all  occasions  when  wc  are  naturally 
obliged  to  it  by  the  laws  of  humanity, — that  is  to  say,  when- 
ever the  success  of  our  arms,  and  the  duties  we  owe  to  our- 


•  FaUdwpty^  false  speaking,  untruth,  laUehooU. 
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BOOK  m.  8elv«8y  do  not  duH  with  tlie  common  dotiiee  of  hiinumit  so 
CHA>.  X.  aa  to  suspend  their  force  in  the  mesent  case,  and  dispense 
with  our  perfonnanoe  of  them.  Thus,  when  we  dismiss  pri- 
soners, either  on  ransom  or  exchange,  it  would  be  infamous 
to  point  out  the  worst  road  for  their  march,  or  to  put  them  in 
a  dangerous  one :  and  shonld  the  hostile  ]>rince  or  general  in- 
quire after  a  woman  or  child  who  is  dear  to  him,  it  would  be 
scandalous  to  deceive  him. 

$  178.  8tni-    But  when,  bj  leading  the  enemy  into  an  error,  either  bj 
^  words  in  which  we  are  not  obliged  to  speak  trnth,  or  by  some 

Tu.*^     ^^^^  ^  adTantage  in  the  war,  which  it  would  be 

lawfbl  to  seek  by  open  force,  it  cannot  be  doubted  that  such 

[  874  ]  a  proceeding  is  perfectly  justifiable.  Na^,  since  hnmamty 
obliges  us  to  prefer  the  gentlest  methods  in  the  prosecution 
of  our  rights, — if,  by  a  stratagem,  by  n  feint  void  of  perfidy, 
wo  can  make  ourselves  masters  of  a  sir^tiii:  place,  surprise  the 
eueinj,  and  overcome  him,  it  is  much  better,  it  is  really  more 
commendable,  to  succeed  in  this  manner,  than  by  a  bloody 
siege  or  the  carnage  of  a  battle.*  But  the  desire  to  spare  the 
efihsion  of  blood  wSl  by  no  means  anthorise  ns  to  employ  per- , 
fidy,  the  introduction  of  which  would  be  attended  with  conB»- ' 
qnences  of  too  dreadful  a  nature,  and  would  deprive  sore- 
reitfusy  once  embarked  in  war,  of  all  means  of  treating  to- 
ge&er,  or  restormg  peace  (§  174). 

Deceptions  practised  on  an  enemy,  either  by  words  or 
actions,  but  without  perfidy, —snares  biitl  for  liim  consistent 
with  the  rights  of  war, — are  stratagems^  the  use  of  which  has 
always  been  acknowledged  as  lawful,  and  had  often  a  great 
share  in  the  glory  of  celebrated  commanders.  The  kiiig  of 
England  (WUliam  III.)  haying  diseoTcred  that  one  of  his  se* 
cretariee  regularly  sent  intelligence  of  every  thing  to  the  hos- 
tile general,  caused  the  traitor  to  be  secretly  put  under  ar- 
rest, and  made  him  write  to  the  duke  of  Luxembourg  that  the 
next  day  the  allies  would  make  a  general  foraee,  supported 
by  a  large  body  of  infantry  with  cannon :  and  tius  artifice  he 


*  There  was  a  time  when  those  who 
were  taken  in  attempting  to  Burpriae  a 
lomi«  were  put  to  death.  In  ir)97, 
prince  Maurice  attempted  to  tnkp 
loo  by  surprtM :  the  attempt  failed ;  aiid 
■cmie  of  1^  m«■^  b0iii9  nttde  prtaoofliii 
on  the  occanon,  •*  were  condemned  to 
death. — t!ie  mutual  consent  of  the  par- 
tied  having  introduced  that  new  rule, 
in  order  to  oliffute  dangers  of  this 
kin'i"  (Grntni"  HiVt  nf  the  Dinturh. 
in  the  Netherlands.)  Since  that  tame, 
tfia  rale  hae  been  dunged:  at  pfONiit, 
milhary  men  who  ettanpt  to  awinuo 
n  town  in  time  of  open  war,  apc  not, 
in  case  of  being  taken,  treated  in  a  dii^ 
fttimt  maaner  IKnb  other  prisonon: 
484 


and  this  custom  is  more  consonant  to 
reeion  and  humanity.  Nevertheless, 
if  they  were  in  disguise,  or  hod  ein> 

ployr  l  treachery,  they  would  he  treated 
as  «piei>i  and  this  is,  perhaps,  what 
GndiM  neene ;  for  I  do  not,  in  any 
other  instance,  find  that  such  severi^ 
was  u«ied  towards  troops  who  were 
simply  come  lo  surprise  a  town  in  the 
flilenoe  of  the  night  It  woald  be  qoito 
another  ufluir,  if  sufli  tm  attempt  were 
made  in  a  time  of  profound  peace ;  and 
the  SoToyards,  who  were  tdkon  in  the 
escalade  of  Geneva,  deserrcd  the  pu« 
nishmcnt  of  death  wliich  was  mffi^tmA 
on  them,   [bee  page  32  Lj 
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employed  for  the  purpose  of  surprising  the  French  army  at  book  m. 
Steinkirk.    But,  through  the  activity  of  the  i'rench  geiu  i  al,  chap,  x. 
and  the  courage  of  his  troops,  thouf?h  the  measures  were  so 
artfully  contrived,  the  success  was  ii  t  answerable.* 

In  the  use  of  stratagems,  we  should  respect  not  only  the 
faith  due  to  an  enemy,  but  also  the  rights  of  humanity,  and 
carefully  avoid  doing  things  the  introduction  of  which  would 
be  pernicious  to  mai&md.    Since  tlie  oommencement  of  hoa- 
tilito  between  France  and  England,  an  EnfflisH  frigate  is  eaid 
to  ba?e  appeared  off  Calais,  and  made  signus  of  distressy  with 
a  view  of  decoying  ont  some  veasel,  and  actually  seised  a  boat 
and  some  sailors  who  generously  came  to  her  assistanoe.  (167) 
If  the  fact  be  true,  that  unwortiby  stratagem  deserves  a  severe 
punishment.    It  tends  to  damp  a  benevolent  charity,  which  [  3*25  J 
should  be  held  so  sacred  in  the  eyes  of  mankind,  and  which  is 
so  laudable  even  between  enemies.    Besides,  making  signala 
of  distress  is  asking  assistance,  and,  by  that  very  action,  pro- 
mi>iiii:  perfect  security  to  those  who  give  the  friendly  succour. 
Theiciuit  the  action  attributed  to  that  frigate  implies  an 

odinuK  pL'rlidy. 

ISuiac  nations  (even  the  Romans)  for  a  long  time  professed 
to  despise  every  kind  of  artifice,  surprise,  or  stratagem  in  war ; 
and  others  went  so  far  as  to  send  notice  of  the  time  and  place 
they  had  chosen  for  giving  battlcf  In  this  conduct  there 
was  more  generosi^  than  prudence.   Such  behaviour  would, 
indeed,  be  very  laudable^  if,  as  in  the  frenzy  of  duels,  the  only 
business  was  to  dbplay  personal  courage*  But  in  war,  the  oh- 
jcct  is  to  defend  our  country,  and  by  force  to  prosecute  our 
rights  which  are  unjustly  withheld  from  us :  and  the  surest 
means  of  obtaining  our  end  are  also  the  most  commendable, 
provided  they  be  not  unlawful  and  odious  in  themsplvcs.J 
The  contempt  of  artifice,  s^tratagem,  and  Biirprise,  proceeds 
often,  as  in  the  case  of  Acliilles,  from  a  noble  confidence  in 
personal  valour  and  strength ;  and  it  must  be  owned  that 
when  we  can  defeat  an  enemy  by  open  force,  in  a  pitched  bat- 
tle, we  may  entertain  a  better-grounded  belief  that  we  have 
subdued  him  and  compelled  him  to  sue  for  peace,  than  if  we 
bad  gained  the  advantage  over  lum  by  surprise, — as  Lirrt 
makes  those  generous  senators  say,  who  did  not  approve  of  we 
insinoere  mode  of  proceeding  which  had  been  adopted  towards 


*  M^moires  de  Feo^oi^zMy  torn.  iiL 
p.  87. 

(167)  See  an  instance  of  amikff 
baseness,  Bamtanny  1  Rob.  Rejpi.  S46 ; 
ani£,  §  69,  page  321^C. 

t  This  tras  the  practioe  of  the  aa- 

dent  Gauls.  See  Livy. — It  is  nid  of 
Achilles,  that  he  was  for  ri^:htin|3:  open- 
ly, and  not  of  a  dispe&itiun  to  conceal 
hf"wFf  m  the  fuunm  wooden  honOf 

S 


which  proved  fatal  to  the  Trojans 
nie  non,  indomis  eqno  Minerw 
Sacra  nientito,  male  feriatos 
Troas,  et  latum  Priaou  chorets 

Fallcret  auiam ; 
Sad  palam  eaptis  gravia. 

Hor.  lib*  hr.  od.  t* 
Virg.  iEn.  iL  390. 
Tiu  Liv.  lib.  xlii.  cap.  47. 

S  485 
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BOOK  m.  Pcrseii''.  Tl^erefore,  when  plain  and  open  courage  can  secure 
cttAP.  X.  tlie  victory,  ihvvf^  are  occasions  when  it  is  preferable  to  arti- 
fice, because  it  procures  to  the  state  a  greater  and  more  per- 
manent advantage, 
$179.  Spies.  employment  of  spies  is  a  kind  of  clandestine  practice 

or  deceit  in  war*  These  find  meens  to  intmnate  tbemMlvee 
among  tlie  enemy,  in  order  to  diBOover  the  state  of  hii  affura^ 
to  pry  into  his  deiigns,  and  then  give  intelligence  to  their  em- 
ployer. Spies  are  generally  condemned  to  capital  pnniali- 
ment,  and  with  great  justice,  since  we  have  scarcely  any  other 
means  of  guarding  against  the  mischief  they  may  do  U3(§  155). 
For  this  reason,  a  mnrt  of  honour,  who  is  unwilling  to  expose 
himself  to  an  ignominious  death  from  the  hand  of  a  common 
executioner,  ever  declines  serving  as  a  spy  ;  and,  moreover,  he 
looks  upon  the  oliicc  as  unworthy  of  him,  because  it  cannot  be 
performed  without  some  degree  of  treachery.  The  sovereign, 
therefore^  has  no  right  to  reqnire  snch  a  servioe  of  his  sub- 
jects, nnlees,  perhaps,  in  some  sincnlar  case,  and  that  of  the 
[  876  ]  highest  importance.  It  remains  for  nim  to  holdout  the  tempita- 
tion  of  a  reward,  as  an  inducement  to  mercenary  souls  to  en- 
gage in  the  business.  If  those  whom  he  employs  make  a 
voluntary  temU  r  of  their  scrvicp-^^  or  if  they  be  neither  sub- 
ject to,  nor  in  any  wise  connected  with  the  enemy,  he  may 
unquestionably  take  advantage  of  their  exertion?,  without  any 
violation  of  justice  or  honour.  But  is  it  lawful,  is  it  honour- 
able, to  solicit  the  enemy's  subjects  to  act  as  spies  and  betray 
him  ?  To  this  <|iiestion  the  foUowing  section  will  famish  an 
answer. 

S  ISO.  dan-    It  is  asked,  in  senera],  whether  it  be  lawfol  to  sednoe  the 

dcAtine  se-  enemy's  men,  for  tne  purpose  of  engaging  them  to  transgress 
**^fg  their  duty  by  an  infamous  treachery  ?    Here  a  distinction 

p^'J^^' roust  be  made  between  wlmt  is  due  to  the  enemy,  notwith- 
standing the  state  of  wartai  c,  an<^  what  is  required  by  the  in- 
ternal laws  of  conscience  and  tlio  rules  of  propriety.  We  may 
lawfully  endeavour  to  weaken  the  enemy  by  all  possible 
means  (§  138),  provided  they  do  not  affect  the  common  ^fety 
of  human  society,  as  do  poison  and  assassination  ({ 156).  Now, 
in  sedndiy  a  snbject  to  turn  spy,  or  the  governor  of  a  town 
to  deliver  it  up  to  us,  we  do  not  strike  at  the  fonndation  of  the 
common  safety  and  welfare  of  mankind.  Subjects  acting  as 
spies  to  an  enemy,  do  not  cause  a  fatal  and  unavoidahle  evil: 
it  is  possible  to  guard  against  them  to  a  certain  degree;  an- 
as to  the  security  of  fortresses,  it  is  the  sovereign's  business 
to  be  careful  in  the  choice  of  the  governors  to  whom  he  in- 
trusts them.  Those  measures,  therefore,  are  not  contrary  to 
the  external  law  of  nations ;  nor  can  the  eneuiy  complain  of 
them  as  odions  proceedings.  Accordingly,  they  are  practised 
in  all  wars.  But  are  the^  honourable,  and  compatible  with 
the  laws  of  a  pure  conscience  ?  Certainly  no ;  and  of  this 
the  ^nerals  themselves  are  sensible^  as  they  are  never  heard 
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to  ^oai^t  of  having  practised  them.  Seducing  a  subject  to  be-  book  hi. 
tray  his  country,  engaging  a  traitor  to  set  fire  to  a  marrazine,  fittAf .  x. 
tampering  mth  the  fidelity  of  a  governor,  enticing  him,  per- 
Buading  him  to  deliver  up  the  town  intrusted  to  his  charge, 
is  prompting  such  persona  to  commit  detestable  crimes.  Is  it 
honuuiiible  to  corrujjt  our  most  inveterate  enemy,  and  tempt 
him  to  the  commission  of  a  ci  iuie  ?  If  such  practices  are  at 
aU  eseoflable,  it  can  be  onlj  im  a  very  just  war,  and  when  the 
immediate  oljeot  is  to  save  our  eountry,  when  threatened  with 
ran  by  a  lawless  eonqneror.  On  sueh  an  oooasion  fas  it 
should  seem)  Uie  guilt  of  the  snbjeet  or  general  who  snonld 
betray  his  sovereign  when  enga^  in  an  oTidently  onjnst 
canset  wonld  not  be  of  so  very  odious  a  nature*  He  who  him- 
self tramples  upon  justice  and  jirohity,  deserves  in  his  turn  to 
feel  the  effects  of  wickedness  and  perfidy.*  And  if  ever  it  is 
excusable  to  depart  from  the  strict  rules  of  lionour,  it  is  agninst  [  377  ] 
such  an  enemy  and  in  such  an  extremity.  The  Romans, 
whose  ideas  concerning  the  rights  of  war  were,  in  general,  so 
pure  and  elevated,  did  not  approve  of  such  clandestine  prac- 
tices. They  made  no  account  of  the  consul  Csepio's  victory 
ovor  Viriatus,  because  it  had  been  obtained  by  means  of  bri- 
bery. Valerius  Maximus  asserts  that  it  was  stained  with  a 
double  perfidy  t ;  and  another  historian  says  that  the  senate 
did  not  approve  of  it} 

It  is  a  different  thing  merely  to  aooept  of  the  offers  of  9kim,  Wh«- 
tndtor.  We  do  not  seduce  him :  and  we  may  take  advantage  ^}^^^ 
of  his  crime,  while  at  the  same  time  we  detest  it*^  ^t^^^^  t^itn  maj 
and  deserters  commit  a  crime  against  their  sovereign ;  yet  we  be  aoee|jt«d. 
reeeire  and  harbour  them  by  the  rights  of  war,  as  the  civil  law 
expresses  it.§  If  a  governor  sells  himself,  and  offers  for  a  sum 
of  money  to  deliver  up  his  town,  shall  we  scruple  to  take  ad- 
vantage of  his  crime,  and  to  obtain  without  danfrer  what  wo 
have  a  right  to  take  by  force  2    But,  when  we  ieei  ourselves 
able  to  succeed  without  the  assistance  of  traitors,  it  is  noble 


♦  Xcnophon  very  properly  expresses 
the  reaiious  which  render  treachery  de- 
tMtaUf,  tnd  wUdi  inthoriie  im  to  ra- 
press  it  by  other  means  than  open 
force.  "  Treachery,"  says  he,  "  is  more 
dreadful  than  open  war,  in  proportion 
as  ft  !■  move  dIAealt  to  goivd  tgiiiiit 
clandestine  plot.s  than  ag-alnst  an  open 
attack :  it  is  also  more  odious,  because 
men  engaged  in  overt  hostilities  may 
mgtiak  Ivett  together,  and  eome  to  a 
sincere  reconciliation  ;  whereas  nobody 
cnn  venture  to  treat  with  or  repoae 
any  confidence  in  a  man  whom  he  has 
onoo  finind  goiU^  of  tnadieiy  Hiit 

€3t«dc.  li'^.  ii.  rnp.  3. 

■f  Vin  iii  etiam  ca-des  duplicem  per- 
iidixe  accuKationem  recepit;  in  amidSf 


quod  eorum  manibus  interemptus  est , 
in  d^.  Servilio  Cspione  consuie,  quia  is 
■wlarai  \sagim  oaotar,  impiuutelo  pnn- 
missa,  fuit,  victoriamqne  non  meruit, 
sed  emit. — Lib.  ix.  cap.  6. — Although 
this  instance  seems  to  belong  to  an- 
other lioad  (thai  of  Meawination),  I 
nevertheless  quote  it  here,  because  it 
does  not  appear,  from  other  authors, 
that  Cffipio  had  induced  Viriatus's  sol- 
diers to  aanu»in  ate  him.  Amonffothorit 
see  Eutropius,  lib.  vi.  cap  ^■ 

^  (4u«  victoria,,  quia  empta  erat,  a 
senatu  non  probata.  Auctor  de  Viria 
niust.  cap.  71. 

§  Transfugam  jure  belli  recipimus. 
Digest.  I.  xli.  tit.  1,  de  adqoir.  Rer, 
Doin.  leg.  51. 
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BOOK  HI.  to  reject  their  offers  with  detestation.  The  Romans,  in  their 
CHAP.  X.  Jieroic  arres,  in  those  times  when  they  used  to  di5plaT  nr\ 
illustrious  examples  of  magnanimity  and  virtue,  constaiitk  re- 
jected with  indignation  every  advantage  presented  to  them 
by  the  treachery  of  any  of  the  enemy's  subjects.  They  noi 
only  acquainted  Pjrrhus  ^ith  the  atrocious  design  of  his  ^j- 
tamaij  but  also  refused  to  take  advantage  of  a  le«  beoMW 
crime,  and  sent  back  to  the  Faliaci,  bound  and  fettered,  a  tr» 
tor  who  had  offered  to  deliver  up  the  king's  children.* 

But  when  intestine  diyisions  prevail  among  the  enemj,  n 
may  without  scruple  hold  a  correspondence  with  one  of  xk 
partieB,  and  avail  oorselves  of  the  right  which  thej  think  th; 
have  to  injure  the  opposite  party.  Thns,  we  promote  our  on 
interests,  without  seducing  any  person,  or  being  in  anpr<e 
partakers  of  his  guilt.  If  we  take  advantage  of  hifl  error, 
this  is  doubtless  allowable  :ip:ainst  an  enemy. 
§  188.  De-  Deceitful  intelliirence  is  tiiat  of  a  man  who  feiirns  to  betraT 
gjr^^^    his  own  party,  with  a  view  of  drawing  the  enemy  into  a  smn. 

If  he  does  this  deliberately,  and  lias  himself  made  the  first 
[  378  ]  overtures,  it  is  treaciiery,  and  an  infamous  procedure:  but  an 
officer,  or  the  governor  of  a  town,  when  tampered  with  bj6e 
enemy,  may,  on  certain  occasions,  lawfully  feign  acqmesMiee 
to  the  proposal  with  a  view  to  deceive  the  seducer:  an  iaiik 
is  offered  to  him  in  tempting  his  fidelity;  and  to  dnw^ 
tempter  into  the  snare,  is  no  more  than  a  just  vengeance.  Bf 
this  conduct  he  neither  violates  the  faith  of  promises  norsi* 
pairs  the  happiness  of  mankind :  for  criminal  engagement; 
are  absolutely  void,  and  ought  never  to  be  fulfilled ;  and  it 
would  be  a  fortunate  circumstance  if  the  promises  of  traitors 
could  never  be  relied  on,  but  were  '  n  all  sides  surrounded 
with  uncertainties  and  dangers.  TIk  refore  a  superior,  on  in- 
formation that  the  enemy  is  tempting  the  fidelity  of  an  officer 
or  soldier,  makes  no  scruple  of  ordering  that  subaltcrii  w 
feign  iiniiself  gained  over,  and  to  arrange  his  pretend^ 
treachery  so  as  to  draw  the  enemy  into  an  ambuscade.  lij* 
subaltom  Is  obliged  to  obey.  But  when  a  dtreot  attempt  s 
made  to  seduce  the  commander>in*chief,  a  man  of  koMir 
generally  prefers,  and  ought  to  prefer,  the  aitematiTe  of  a* 
plidtly  and  indignantly  rejecting  so  disgraceiul  aproponLt 

*  K."ii?f!n  fide  indicatum  Pyrrlio  rcj;i  stance,  received  orders  from  bin  » 

mediciui)  vitae  ejus  inwdiantem ;  eadcm  feign  acquieaoencc  j  and,  aoooniifl^ 

Falisdt  ▼inctttm  tnufitam  ptoditorem  having  made  all  tlieir  «niaf> 

Ubeiorum regis.  Tit.  Liv.  lib.  xliL cap. 47.  with  the  Juke  of  Paima  fcr  the  i» 

t  When  the  ilukc  of  Pnriiia  was  rn-  prisal  of  the  fort,  they  ga^e  DOli«rf 

gaged  in  the  siege  of  Bcrgen-opzoom,  cveiy  particular  to  the  governor.  Be, 

two  Spuuah  priaaoens  who  wore  eon-  in  eonsequeuce,  kept  himMlf  prepwd 

fined  In  afinrt  aeai  th«  town*  attemptod  to  give  a  proper  reception  to  Ifat  % 

to  gain  over  a  tavern-keeper,  and  an  niords,  who  fell  into  the  snare,  »»3  W 

English  soldier,  to  betray  that  fort  to  near  three  thousand  men  on 

dio  duke.  TluBM  mm,  having  to*  aum^-^CHoliQa,  HiaLof  IfaaDiilH^j* 

qiiai  M  ted  thogovcfoor  with  thodicanH  the  Neth«rlaiidiy  book  i. 
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CHAP.  XI. 

OV  THS  SOYBRBieN  WHO  WAOBB  AH  UV JUST  WAB. 

HE  who  18  engaged  in  war  derives  all  his  right  from  the  §  i?^- 
justice  of  his  cause.    The  uniust  adversary  who  attacks  or  "PJ*"' 
threatens  him, — who  withholds  what  belongs  to  him, — in  a  ^ght  what- 
word,  who  does  him  an  injury, — lays  him  under  the  necessity  ever, 
of  defending  himself,  or  of  doing  himself  justice,  by  force  of 
arms;  he  authorizes  lum  in  all  the  acts  of  hostility  necessary 
for  obtaining  complete  Batisfaction.  Whoever  therefore  takes 
up  arms  without  a  lawful  cause,  can  absolutely  have  no  right 
WDAterer:  every  act  of  ' luMtility  that  he  eommita  is  aa  «ot 
of  ii^justice. 

He  18  chargeable  with  all  the  evils,  all  the  horrors  of  the$i84.0rMt 
war :  all  the  eShsion  of  bloody  the  desolation  of  families,  the 
rapine,  the  acts  of  violenoe,  the  ravages,  the  conflagrations,  J^^^^IJ^, 
are  his  works  and  his  crimes.  He  is  guilty  of  a  crime  against  takes  it. 
the  enemy,  whom  he  attacks,  oppresses,  and  massacres  with* 
out  cause :  he  is  guilty  of  a  crime  against  his  people,  whom 
he  forces  into  acts  of  injustice,  and  exposes  to  danger,  without 
reason  or  necessity, — against  those  of  his  subjects  who  are  £  379  J 
ruined  or  distressed  by  the  war, — who  lose  their  lives,  their 
property,  or  their  health,  in  consequence  of  it :  finally,  he  is 
guilty  of  a  crime  against  mankind  in  general,  whose  peace  he 
disturbs,  and  to  whom  he  setb  a  pernicious  example.  Shocking 
catalogue  of  nuseries  and  crimes!  dreadful  account  to  be  given 
to  the  King  of  idngs,  to  the  common  Father  of  men !  May 
this  slight  sketch  strike  the  eyes  of  the  rulers  of  nations,— of 
princes  and  their  ministers !  Why  may  not  we  expect  some 
benefit  from  it  ?  Are  we  to  suppose  that  the  great  are  wholly 
lost  to  all  sentiments  of  honour,  of  humanity,  of  duty,  and  of 
religion  ?  And,  should  our  wei^  Toice,  throughout  uie  whole 
succession  of  ages,  prevent  even  one  single  war,  how  gloriously 
would  our  studies  and  onr  labour  be  rewrirded ! 

He  who  does  an  injury  is  bound  to  repair  the  damage,  or  to  ?  His 
make  adequate  satistaetion  if  the  evil  be  irreparable,  and  even  ^^^»^'"*"»' 
to  submit  to  punishment,  if  the  punishment  be  necessary,  either 
as  iiTi  example,  or  for  the  safety  of  the  party  offended,  and  for 
that  ui"  human  society.  In  this  predicament  sLuaJs  a  piiuce 
who  is  the  author  of  an  unjust  war.  He  is  under  an  obliga- 
tion to  restore  whaterer  he  has  taken, — to  send  hack  the 
nrisoners  at  his  own  expense, — ^to  make  compensation  to  the 
enemy  for  the  calamities  and  losses  he  has  brought  on  him,— 
to  reinstate  ruined  families, — to  repair,  if  it  were  possible,  the 
)o88  of  a  father,  a  son,  a  husband. 
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BOOK  lu.      But  how  can  he  repair  so  many  evils  ?    Many  are  in  their 
cnAi*.  xu  own  nature  irreparable.  And  as  to  those  ^hich  maj  be  coa- 
§  186.  T)if-  pensated  by  an  equivalent,  where  shall  the  inijust  warrior 
ficulty  of  re- fijid  means  to  furnish  an  iudeninification  fVr  ail  Ins  acts  of  r!<> 
Su°*h?*  l®'^^®^  The  prince's  private  property  will  not  be  sufficient  t 
baa  done,    answer  the  demands.    Shall  he  give  away  that  of  his  sal- 
•   jects  ? — It  does  not  belong  to  him.    Shall  he  sacrifice  the  oa- 
tional  lands,  a  part  of  the  state  7 — But  the  state  is  not  lus 
patrimony  (Book  I.  §  91) :  he  cannot  dispose  of  it  »t  wSC 
Andf  although  the  nation  be,  to  a  certain  degree,  responnUt 
for  the  acts  of  her  ruler,— ^et  (exclusive  of  the  ii^jusCiee  of 
punishing  her  directly  for  nnlts  of  which  she  is  not  guiltyX 
if  she  is  responsible  for  her  sovereign's  acts,  that  responsil/ili:; 
only  regards  other  nations,  who  look  to  her  for  redress  (Book  1 
§  40,  Book  II.  §§  81,  82) :  but  the  sovereign  cannot  thro* 
upon  her  the  puiushment  due  to  his  unjust  deeds,  nor  despoil 
her  in  order  to  make  reparation  for  them.  And,  were  it  ercn 
in  his  power,  would  this  wash  away  liis  guilt  and  leave  him  & 
clear  conscience  ?  Though  accjuitted  in  the  eyes  of  the  enemv, 
would  he  be  so  in  the  eyes  of  his  people  ?  It  is  a  strange  kind 
of  justice  which  prompts  a  ihhii  to  make  reparation  for  Id-- 
own  misdeeds  at  the  expense  of  a  third  person :  this  is  no  more 
'  than  changing  the  object  of  hk  injnstiee.   Wdgk  all  l&sse 
things,  ye  rulers  of  nations  I  and,  when  dearlj  convinced  tfcn 
C       ]  an  ugnst  war  draws  yon  into  a  multitude  of  iniquities  wUd 
all  your  power  cannot  repair,  perhaps  you  will  be  leas  hastj 
to  engage  in  it. 

§187.  Whc-  The  restitution  of  conquests,  of  prisoners,  and  of  all  pro- 
iher  tiie  na-  perty  that  Still  exists  in  a  recoverable  state,  admits  of  nt 
idKiiuiy  we  ^^^^^  when  the  injustice  of  the  war  is  acknowledged*  Tbe 
bound  to  nation  in  her  aggregate  capacity,  and  each  individual  parti- 
«aj  thing,  ciilarly  concerned,  being  convinced  of  the  injustice  of  tbriir 
possession,  are  bound  to  relinquish  it,  and  to  restore  everv 
thing  which  they  have  wrongfully  acquired.  But,  as  to  the 
reparation  of  any  damage,  are  the  military,  the  general?,  of 
ficers  and  soldiers,  obliged  in  conscience  to  repair  the  injur;c- 
which  they  have  done,  not  of  their  own  will,  but  as  instrt- 
ments  in  the  hands  of  their  sovereign  f  I  am  suipriseJ  tfal 
the  judicious  Grotius  should,  without  distinotiott,  hold  tbe  s^ 
firmative.*  It  is  a  decision  which  cannot  be  supported,  o- 
cept  in  the  case  of  a  war  so  palpably  and  indisputaUy  nnjwt, 
as  not  to  admit  a  presumption  of  any  secret  reason  of  state 
that  is  capable  of  justifying  it,— ^  case  in  politics  which  ii 
nearly  impossible.  On  all  occasions  susceptible  of  doubt,  the 
whole  nation,  the  individuals,  and  especially  the  military,  an 
to  submit  their  judgment  to  tho'^r  who  hold  the  roins  of  go- 
vernitieut, — to  t)ie  sovereign:  this  they  are  bound  to  do  b? 
the  e^^seiitial  principles  of  political  society,  and  of  goverii- 


*  De  Juio  BelU  et  Pacu,  Ub.  iiL  cap.  x. 
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ment.  "WTiat  would  bo  the  conseqaence,  if,  at  every  step  of  m  m. 
the  sovereign,  the  subjects  were  at  liberty  to  weigh  the  justice  f*]L\*" 
of  hia  reasons,* and  refuse  to  march  to  a  war  which  might  to 
them  appear  unjust?  It  often  happens  that  prudence  will 
not  permit  a  sovereign  to  disclose  all  his  reasons.  It  is  the 
duty  of  subjects  to  suppose  them  just  and  wise,  until  clear 
and  absolute  evidottoo  tells  them  the  oontrarj.  When,  there- 
foroy  under  the  impressioii  of  saoh  an  idea,  they  have  lent 
their  assistance  in  a  war  which  is  aflterwards  found  to  be  nnjust, 
the  BO?ereign  alone  is  guilty :  he  alone  is  bound  to  repair  the 
iiguiies.  The  subjeets,  and  in  partioalar  the  military,  are 
innocent :  they  have  acted  only  from  a  necessary  obedience. 
They  are  bound,  however,  to  deliver  up  what  they  have  ac- 
quired in  such  a  war,  because  they  have  no  lawful  title  to 
possess  it.  This  I  believe  to  be  the  almost  unanimous  opinion 
of  all  honest  men,  and  of  those  officers  who  are  most  distin- 
fjuished  for  honour  and  probity.  Their  case,  in  the  present 
mstauce,  is  the  same  as  that  of  all  those  who  are  the  executors 
of  the  sovereign's  orders.  Government  would  be  impracticable 
if  every  one  of  its  instruments  was  to  weigh  its  commands, 
and  thoroughly  canvass  their  justice  before  he  obeyed  them. 
But,  if  they  are  bound  by  a  regard  for  the  welfare  of  the  state 
to  suppose  the  aoveroign's  orders  just,  they  are  not  responsible 
for  them. 


CHAP.  XII.  [  881  ] 

OP  THE  VOLUNTARY  LAW  OF  NATIONS,  AS  IT  REGARDS  THE  COAP.  XH. 
EFFECTS  OF  lU  lULAR  WAfiJfAilE,  INDEPfiSDfiiilLY  OF  IHB. 
JUSTIOS  OF  XiUe  CAUSE. 

ALL  the  doctrines  we  have  laid  down  in  the  preceding  i  188.  Na- 
chapter  are  evidently  dednoed  firom  soond  principles, — from  ^^^^ 
the  eternal  rules  of  justice :  they  are  so  many  separate  articles  ^'^^^^j^^^ 
of  that  sacred  law,  which  nature,  or  the  Divine  Author  of  lawofna/. 


nature,  has  prescribed  to  nations.  He  alone  whom  justice  ton 
and  necessity  have  armed,  has  a  right  to  make  war ;  he  alone  «^hcri 
is  empowered  to  attack  his  enemy,  to  deprive  him  of  life,  and 
wrest  from  him  his  goods  and  possessions.  Such  is  the  deci- 
sion of  the  necessary  law  of  nations,  or  of  the  law  of  nature, 
which  nations  are  strictly  bound  to  observe  (Prelim.  §7):  it 
is  the  inviolable  rule  that  each  ought  conscientiously  to  follow. 
But,  in  the  contests  of  nations  and  sovereigns  who  live  together 
in  a  state  of  nature,  how  can  this  rule  be  enforced  ?  They 
acknowledge  no  superior.  Who  then  shall  be  judge  between 
them,  to  assign  to  each  hi.s  rights  and  obligations, — to  say  to 
the  one,  ''You  have  a  right  to  take  up  arms,  to  attack  your 
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BOOK  nr.  enemy,  and  subdue  him  by  force;" — and  to  the  other,  "Everr 
cuA¥.  xii.  ftpt  of  h  istility  that  you  commit  will  be  an  act  of  injustice; 

your  victories  will  be  so  many  murders,  your  conquests  rap^n^-^ 
and  1  uLberies  ?"  Every  free  and  huvereign  state  has  a  ri^L; 
to  determine,  according  to  the  dictates  of  her  own  couacieuoe, 
what  her  duties  require  of  her,  and  what  she  can  or  cannot 
do  with  justice  (Prelhn.  §  16).  If  other  nations  take  apon 
themselves  to  judge  of  her  conduct,  thej  invade  her  libertr, 
and  infringe  her  most  valuable  rights  (PreUm.  S  Id) :  and, 
moreover,  each  party,  asserting  that  they  have  jnstioe  on  their 
own  side,  will  arrogate  to  themselves  all  the  rights  of  war, 
and  maintain  that  their  enemy  has  none,  that  hu  hostilities 
are  so  many  acts  of  robbery,  so  many  infractions  of  the  law 
of  nations,  in  the  punishment  of  which  all  states  should  unit»\ 
The  decision  of  the  controversy,  nnl  of  the  justice  of  the 
cause,  is  so  far  from  being  forwards  1  l)y  it,  that  the  quarrel 
Will  become  more  bloody,  more  calamitous  in  its  effects,  and 
also  more  difficult  to  terminate.  Nor  is  this  all :  the  neutral 
nations  themselves  will  be  drawn  into  the  dispute,  and  iuvoived 
in  the  quarrel.  If  an  unjust  war  cannot,  in  its  effect,  confer 
ai^  right,  no  certain  possession  can  be  obtuned  of  any  thing 
taken  in  war,  until  some  acknowledged  judge  (and  there  is 
none  sack  between  nations)  shall  have  definitively  pronoonoed- 


[  882  }  concerning  the  justice  of  the  cause :  and  things  so 

will  ever  remain  liable  to  be  daimed,  as  property  carried  off 
by  robbers. 

$189.  Why  Let  us  then  leave  the  strictness  of  the  necessary  law  of 
they  ought  nature  to  the  conscience  of  sovereigns ;  undoubtedly  they  are 
the^vohm-  ^^^^^  allowed  to  deviate  from  it.  But,  as  to  the  external 
tarylawof  ©ffscts  of  the  law  among  men,  we  must  necessarily  have  re- 
course to  rules  that  shall  be  more  certain  and  easy  in  the 
application,  and  this  for  the  very  safety  and  advantage  of  tie 
great  society  of  mankind.  These  are  the  rules  of  the  voluii- 
tary  law  of  nations  (Prelim.  §  -Ij.  The  law  of  nature,  whose 
object  it  is  to  promote  the  welfare  of  human  society,  aad  ta 
protect  the  liberties  of  all  ns^ons, — which  requires  that  the 
affiurs  of  sovereigns  should  be  brought  to  an  issne,  aad  their 
quarrels  determined  and  carried  to  a  speedy  condosion, — that 
law,  I  say,  recommends  the  observance  of  the  voluntary  law 
of  nations,  for  the  common  advantage  of  states,  in  the  same 
manner  as  it  approves  of  the  alterations  which  the  civil  lav 
makes  in  the  rules  of  the  law  of  nature,  with  a  view  to  render 
them  more  suitable  to  the  state  of  political  society,  and  more 
easy  and  certain  in  their  application.  Let  us,  therefore, 
apply  to  the  particular  subject  of  war  the  general  observation 
made  in  our  Preliminaries  (§  28) — a  nation,  a  sovereign,  when 
deliberating  on  the  measures  he  is  tu  pursue  in  order  to  fulfil 
his  duty,  ought  never  to  lose  sight  of  the  necessaru  law,  whose 
obligauoli  on  the  conscience  is  inviolable  :  but  lu  examining 
what  he  may  require  of  other  states,  he  ought  to  pay  a  defer- 
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enoe  to  the  TolimtarT  Uir  of  nations,  and  restrict  eren  his  book  m. 
jmt  claimB  by  the  nues  of  that  law^  whose  maadms  have  for  J°£^i™l 
their  object  tl%  happiness  and  advantage  of  the  nniyersal 
Bodetj  of  nations.  Thongh  the  neeeMar$f  law  be  the  role 
which  he  invariablj  observes  in  his  own  conduct,  he  should 
allow  others  to  avul  themselves  of  the  voltmtartf  law  of 
nations. 

The  first  rule  of  that  law,  respecting  the  subject  under  §190.  Re- 
consideration, 18,  that  regular  war,  as  to  its  effectSy  is  to  be^*'^^* 
accounted  just  on  both  sides.    This  is  absolutely  necessary,  J^JlJig 
as  we  have  just  shown,  if  people  wish  to  introduce  any  order,  account- 
any  refjularity,  into  so  violent  an  operation  as  that  of  arms,  ed  jiut  on 
or  to  set  any  bounds  to  the  calamities  of  which  it  is  produc- '^^'^ 
tive,  and  leave  a  door  constantly  open  for  the  return  of  peace. 
It  is  even  impossible  to  point  out  anj  other  mle  of  eondnct 
to  be  observed  between  nations,  since  they  aeknowledge  no 
superior  judge. 

Thus,  the  rights  founded  on  the  state  of  war^  the  lawfulness 
of  its  effects,  Sie  validity  of  the  acquisitions  made  by  arms^ 
do  not,  externally  and  between  mankind,  depend  on  the  justice 
of  the  cause,  but  on  the  legality  of  the  means  in  themselves, — 
that  13,  on  every  thing  requisite  to  constitute  a  regular  var. 
If  the  enemy  observes  all  the  rules  of  regular  warfare  (see 
Chap.  III.  of  this  Book),  we  are  not  entitled  to  compLiin  of 
him  as  a  violator  of  the  law  of  nations.  He  has  the  same 
pretensions  to  justice  as  we  ourselves  have;  and  all  our  re- 
source lies  in  victory  or  an  accommodation. 

Second  rule. — The  justice  of  the  cause  being  reputed  equal  §  I9i. 
between  two  enemies,  whatever  is  permitted  to  the  em  in  virtue  Whaterer  \» 
of  the  UaU  of  war,  i$  alto  permitted  to  the  other.   Aocwd-  ^^''^.^ 
ingly,  no  nation,  under  pretence  of  having  justice  on  her  side,    to  the 
ever  complains  of  the  hostilities  of  her  enemy,  while  he  con*  other, 
fines  them  ^vithin  the  limits  prescribed  by  the  common  laws  [  388  ] 
of  war.    \Ve  have,  in  the  preceding  chapters,  treated  of  what 
is  allowable  in  a  just  war.    It  is  precisely  that,  and  no  more, 
which  the  voluntary  law  equally  authorizes  in  both  parties. 
That  law  puts  things  between  both  on  a  parity,  but  allows  to 
nt  itlit  r  what  is  in  itself  unlawful:  it  can  never  countenanco 
unbridled  licentiousness.    If,  therefore,  nations  transgress 
those  bounds, — if  they  carry  hostilities  beyon-l  what  the  inter- 
nal and  necessary  law  permits  in  r^eneral  for  the  support  of  a 
just  cause, — far  be  it  iVum  us  to  attribute  these  excesses  to  the 
voluntary  law  of  nations:  they  are  solely  imputable  to  a 
depravation  of  manners,  which  produces  an  unpust  and  barba- 
rous custom.   Such  are  those  horrid  enonmtieB  sometimes 
oommitted  by  the  soldiery  in  a  town  taken  by  storm. 

8.  We  must  never  forget  that  this  voluntary  law  of  nations,  S Tlw 
which  is  admitted  only  through  necessity,  and  with  a  view  to  ▼oluntary 
avoid  greater  evils  (§§  188,  189),  doee  not^to  him  who  takeg^^l^ 
up  arme  in  an  utijuet  eauae^give  any  real  r^ht  thai  w  capable 
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DooK  in.  nf  jwt^ing  li  h  ecndiket  and  acquitting  his  conscience,  but 
merefy  entitles  him  to  tJie  benefit  of  the  external  effect  of  the 


fflpunity  to  Icm,  €md  to  impunity  among  mankind.    This  sufficiently 
him  who    appears  from  what  we  have  said  in  establishing  the  voluntary 
an  nntions.    The  soverci^rn,  therefore,  whose  arms  are  not 

^  '  garictioned  by  justice,  is  not  the  less  unjust,  or  less  guilty  of 
violating  the  sacred  law  (ff  nature,  although  that  law  itself 
(with  a  view  to  avoid  uggiavaLing  the  evils  of  human  society 
by  an  attempt  to  prevent  them^  requires  that  he  be  allowed 
to  enjoy  the  same  external  nghts  as  justly  belong  to  hii 
enemy.  Li  tlie  some  manner,  the  dWl  law  authorises  a  debtor 
to  refuse  payment  of  his  debts  In  a  ease  of  prescription :  but 
be  then  Tiolates  his  duty :  he  takes  advantage  of  a  law  whicl 
was  enacted  with  a  view  to  prevent  the  endless  increase  of 
lawsuit? ;  but  liis  conduct  is  not  justifiable  upon  any  gromuk 

of  genuine  right. 

Frotti  the  unanimity  that  in  fact  prevails  between  states  in 
observing  the  rules  which  we  refer  to  the  voluntary  law  of 
nations,  Grotius  assumes  for  their  foundation  an  aetual  con- 
sent on  the  part  of  mankind,  and  refers  them  to  the  arbitrarj 
law  of  nations*  But,  ezdosiTe  of  the  difficulty  which  wonU 
often  ooeor  in  proving  such  agreement,  it  would  be  of  no 
validitT  except  against  those  who  had  formerly  entered  into 
it.    Il  such  an  engagement  existed,  it  would  belong  to  the 
eonventional  law  of  nations,  which  must  be  proved  by  histoiy, 
not  by  argument,  and  is  founded  on  facts,  not  on  principles. 
In  this  work  wo  lay  down  the  natural  principles  of  the  law  of 
nations.    We  detluce  them  from  nature  itself;  and  what  we 
call  the  voluntary  law  of  nations  consists  in  rules  of  conduct 
and  of  external  right,  to  which  nations  are,  by  the  law  of 
nature,  bound  to  consent ;  so  that  we  are  authorized  to  pre- 
sume their  consent,  without  seeking  for  a  recwd  of  it  in  tbe 
[  884  ]  annak  of  the  world ;  because,  even  if  they  had  not  given  it, 
the  law  of  nature  supplies  their  omission,  and  gives  it  for 
them*   In  this  particular,  nations  have  not  the  option  of 
giving  or  withholding  their  consent  at  pleasure :  the  refas&l 
to  give  it  would  be  an  infringement  of  the  oommon  rights  of 
nations  (Prelim.  §  21). 

This  voluntary  law  of  nati  thus  established,  is  of  ver)* 
extensive  use,  and  is  far  from  being  a  chimera,  an  arbitrarj 
or  groundless  fiction.  It  flows  from  the  same  source,  wni 
ia  founded  on  the  same  principles,  with  the  natural  and  HMtf- 
sorv  law*  For  what  other  reason  does  nature  prescribe  ffuk 
and  such  rules  of  conduct  to  men,  except  because  those  mlA 
are  necessary  to  tlie  safety  and  welfare  of  mankind !  But 
the  maxims  of  the  necessary  law  of  nations  are  founded  imme- 
diately on  the  nature  of  things,  and  particularly  on  that  of 
man,  and  of  political  society.  The  voluntary  law  of  nations 
Biippo«cs  an  nfMitionnl  principle, — the  nature  of  the  greal 
society  of  nations,  and  of  their  mutual  intercourse.  1^ 
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necessary  law  enjoins  to  nations  wlmt  is  absolutely  indispen-  book  m 
8able,  and  what  naturally  tends  to  their  perfection  and  common  chap,  nr. 
happiness.     The  voluntary  Imv  tolerates  what  caxmot  be 
avoided  without  introducing  greater  evils. 


CHAP.  Jan. 

OF  ACaCISITIONS  BY  WAB,  AND  PA&IICULABLT  OV  OOB-     CHAP.  giL 

QUSSXS. 

IF  it  be  lawful  to  carry  off  things  belonging  to  an  enemy,  §  193.  How 
with  a  view  of  weakening  him  (§  160),  and  sometimes  of  pu-  ^"■'t** 
lUBlmig  him  (i  162),  H  is  no  less  lawful  in  a  jait  war  to  appro-  "^''^^ 
priate  them  to  oar  own  nse,  by  way  of  eompenBation,  whieh*^^ 

the  civilians  term  explefio  Juris  (§  161).  They  are  retained 
as  an  equivalent  for  ^-nat  is  due  by  the  enemy,  for  the  expenses 
and  damages  whicli  he  has  occasioned,  and  even  (when  there 
is  cause  to  punish  him)  as  a  commutation  for  the  punishment 
ho  has  deserved.  For,  wlicn  I  cannot  obtain  the  individual 
thing  which  belongs  or  is  due  to  me,  I  have  a  right  to  an 
equivalent,  which,  by  the  rules  of  expletive  juHfice,  and  in 
moral  estimation,  is  considered  as  the  thing  itself.  Thus, 
according  to  the  law  of  nature,  which  constitutes  the  neces- 
aary  law  of  nations,  war,  founded  on  jiutLee,  is  a  lawful  mode 
of  aoquiflition. 

But  that  sacred  law  does  not  authorize  oTen  the  acquisitions  §  194.  Mea- 
made  in  a  just  war,  any  farther  than  as  they  are  improved  by      of  th* 

justice, — that  is  to  say,  no  farther  than  is  requisite  to  obtain  ^ 
comple);e  satisfaction  in  the  degree  necessary  for  accomplish-**^ 
ing  the  lawful  ends  we  have  just  mentioned.    An  equitable 
coiM|ueror,  deaf  to  the  sugprstions  of  ambition  and  avarice, 
Will  make  a  just  estimate  of  what  is  due  to  him, — that  is  to 
say,  of  the  thing  which  has  been  the  subject  of  Llie  war  (if  the 
thing  itself  is  no  longer  recoverable),  and  of  the  damages  and  £  385  ]' 
expenses  of  the  war, — and  win  retain  no  more  of  the  enemy's 

1>roper^  than  what  is  precisely  sufficient  to  furnish  the  equiva- 
ent*  But  if  he  1  to  do  with  a  perfidious,  restless,  and 
dangerous  enemy^  he  will,  hy  way  of  punishment,  deprive  him 
of  some  of  his  towns  or  provinces,  and  keep  them  to  serve  as 
a  barrier  to  his  own  dominions.  Nothing  is  more  allowable 
than  to  weaken  an  enemy  wlio  ba?  rendered  himself  suspected 
and  formidable.  The  lawful  end  of  punishment  is  future  secu- 
rity. The  conditions  necessary  fur  rendering  an  acfpiisition, 
made  by  arms,  just  and  irreproachable  before  God  and  our 
own  conscience,  are  these, — justice  in  the  cause,  and  equity 
in  the  measure  of  the  satisfaction. 
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BOOK  XXX.      But  nations  cannot,  in  their  dealings  with  each  other,  insist 
fs*^'       on  this  rigid  justice.    By  the  rules  of  the  voluntary  law  of 
§196,  Kules  nations,  every  regular  war  is  on  both  sides  accouuted  just,  as 
«f  the  VD-  to  its  effeets  ({  1§0) ;  and  no  one  lias  a  right  to  judge  a  iittin 
luntary  Uw  respecting  the  unreasonableness  of  her  ckinis,  or  what  dw 
of  natMiUi  |;i|i^g  necessary  for  her  own  safety  (Prelim.  §  21).  Brm 
acquisition,  therefore,  which  has  been  male  in  regular  war- 
fare, is  valid  according  to  the  voluntary  law  of  nations,  ind^ 
pendently  of  the  justice  of  the  cause  and  the  reasons  whicli 
may  have  induced  the  conqueror  to  assume  the  property  of 
what  he  has  taken.  Accordingly,  nations  have  ever  cstecmd 
conquest  a  lawful  title ;  and  that  title  has  seldom  been  dia* 
puted,  unless  where  it  was  derived  from  a   ar  not  only  unjust 
in  itself,  but  even  destitute  of  any  plausible  pretext. 
i  196.  Ao>     The  property  of  movable  effects  is  vested  in  the  enenij 
quuHUon  of  from  the  moment  they  come  into  his  power ;  and  if  he  aeili 
tbem  to  neutral  nations,  the  former  proprietor  is  not  enttded 
(168)       to  daim  them.  But  such  things  most  be  actually  and  tnlj 


(168)  See  forther,  as  to  the  effect  of 
rnpture,  a«  to  mnvahfes  and  immooahlaj 
aiid  Uie  Uuclrine  of  postliminium,  and 
the  jM^Mqple  on  whieh  it  »  in  g«n«ra] 
foundoJ,  post,  392,  §§  204.  205;  nr>d 
the  other  authorities  and  modem  deci* 
sions.  Marten's  L.  N.  390— S93;  1 
Chitty's  Commerrial  Law,  414—486; 
and  Id.  Index,  tit.  Posllimuuum. 

Aa  to  movabkt  captured  in  a  land 
iiMr,waMwriten  on  the  lew  of  netione 
alate  it  to  be  merely  requisite  that  the 
property  shall  have  been  Iwtnty-four 
hours  in  the  enemy's  power,  after  which 
they  contend,  tiiet  the  right  of  postli- 
minium is  coiniiletely  diverted,  ko  that 
immediately  afler  the  expiration  of  that 
time,  they  may  be  alienated  to  neutrals 
as  indefeasible  property.  Othen  con- 
tend, that  the  property  must  have  Im  pti 
brought  xn/ra  prtnidia^  that  is,  within 
the  campa,  towns,  porta,  or  fleeta  irftiie 
enemy :  and  others  have  drawn  lines 
of  an  arhirrnry  n  dure.  Marten's  L.  N. 
290-1 ;  y  \\  ooddeson's  Vin.  L.  444, 
584. 

With  respect  to  maritime  cttptmet^  a 
more  absolute  and  certain  Kpecies  of 
posiiesston  has  been  required.  In  tlic 
caoe  of  Flad  O^m,  1  Rob.  Rep.  184; 
Atcheson's  Rep.  8,  n.  9;  and  8  Term 
Sep.  in  notes,  Sir  Wm,  Scott  said, 
'*By  the  general  practice  of  the  law  of 
nations,  a  tenitnce  of  (ondamaHam  ia  at 
present  deemed  generally  neressary ; 
and  a  neutral  purchaser  in  Europe, 
Coring  war,  doea  look  to  the  l^gal  aen<- 
tenoe  of  condemnatioa  m  one  of  the 
496 


titie-deeds  of  the  ship,  if  he  buys  a  p^z^ 
vessel.  I  hc!ir>v»»  thrre  is  no  inftan.*? 
in  which  a  man,  bavmg  purchueii  s 
priie-veaael  of  ahelligerent,  has  dksaik 
hiinKelfpeoure  in  making  that  purchase, 
merely  because  that  ship  bad  been  in 
the  enemy's  possession  twcolT>ibor 
honiB,  or  canied  infra  proaiduL  k\ 
any  rate,  the  ruli^  of  rondcmnatitn  if 
the  geneml  rule  applied  by  EngiinL' 
8o  that,  by  the  gm^fol  law  of  MliiMa 
if  a  vessel  be  retaken  btfm  eendcwm' 
tion^  by  any  «hip  of  the  nation  of  wbiri 
the  original  owner  is  a  subjet^  a)tiio%'3 
even  four  years  after  the  mptm,  ht 
has  a  right  to  have  the  saiiu-  rest.rf" 
to  him,  subject  to  his  paying  OQtaa 
salvage  to  the  re-captor.  See  Omui 
Witkert,  2  Burr.  683  ;  Constant  ll<iry. 
3  Rob.  Rep.  97 ;  The  Hul(kh,  Ii235; 
Jhsitvtdo  V.  Cambridgt,  10  Mod.  <l 
And  floeh  aentence  of  oondnauta 
mnat  aiao  have  been  pronounced  bj  < 
court  of  competent  jurisdiction,  ant?  m 
the  country  either  of  the  enemy  hxm- 
ael^  or  of  aome  ally,  and  not  in  aBai» 
tral  country.  Flad  Oyen,  1  Rob.  Kef. 
134 ;  Havelock  v.  jRodmd,  Atchnoa  * 
Rep.  8,  n.  9. 

But  if,  after  the  time  of  tha  eo«aj^ 
trannferring  his  prize  to  a  nnitrs!,  i 
peace  be  concluded  between  that  enosj 
and  the  state  from  whose  subjMt  At 
pviie  waa  taken,  then  the  tnostr  v 
the  neutral  becomes  valid  anJ  i*.'f'<*. 
even  though  there  was  no  iegii 
damnation,  for,  as  obaenrad  1;  TiM^ 
the  light  of  poaflimininm  a»  lai* 
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in  the  exkemj's  power,  and  o«med  to  a  plsoe  of  safety.    Sop-  book  m. 
i   pose  a  foreigner,  coming  into  oar  country^  buys  a  portioii  of  chap,  xm. 
!   the  bootj  wnkih  a  parl^  of  enenaiee  have  just  taken  from  m : 
;   our  meOy  who  are  in  pursuit  of  this  party,  may  very  jostly 

'    B«ize  on  the  booty  which  that  foreigner  was  over  precipitate 
in  baying.    On  this  head,  Grotius  quotes  from  De  Thoa  the 
instance  of  the  town  of  Lierre  in  Brabant,  which  having  been 
captured  and  recaptured  on  the  same  day,  the  booty  taken 
from  tlie  inhabitants  was  restored  to  them,  because  it  had  not 
1  Lf  u  twenty-four  hours  in  thi  i  tiemy's  hands.*    This  space 
uf  twenty-four  hours,  togotlu  r  ^vith  tlie  practice  observed  at 
Bea,f  18  an  mstitution  o(  the  law  of  nations  established  by 
agreement  or  custom,  and  is  even  a  civil  law  in  some  states. 
The  natural  reason  of  the  conduct  adopted  towards  the  in- 
habitants of  Lierre  is,  that  the  enem^  being  taken  as  it  were 
in  the  faot,  and  before  they  had  earned  off  the  booty,  it  was 
not  looked  upon  as  having  absoliiftelf  become  their  property, 
or  been  lost  to  the  inhabitanla.   TniiB,  at  eea,  a  ship  taken  [  886  ] 
by  the  enemy  may  be  retaken  and  deliYored  by  other  ships 
of  her  own  party,  as  long  as  she  has  not  been  carried  into 
Bome  port,  or  into  the  midst  of  a  fleet-:  her  fate  is  not  dectded, 
nor  is  the  owner *s  property  irrecoverably  lost,  until  the  ship 
be  in  a  place  of  safety  with  regard  to  the  enemy  who  has 
taken  lier,  and  entirely  in  his  power.    But  the  ordmances  of 
every  state  may  make  different  ret^nilations  on  this  head 
between  the  citi^ens^  with  a  view  either  to  prevent  disputes, 


carwte  after  the  eoncluskm  of  peace. 
And  see  8ir  W.  Scott* s  dedsion  on  that 
point,  in  Schooner  SapkUf  6  Rob.  Rep. 

In  ceeei  aming  between  British  sutv 
jeete  with  one  enolher,  and  also  in 

c&»ca  arising  firtwrm  such  subjects 

and  those  of  her  allies,  peculiar  modifi- 
cations of  the  general  law  of  nations 

wcva  introduced  or  acknowledged  by 

Great  Britain.  Thus,  it  was  established 

by  eeveral  acts  of  parliament  (13  Goo. 

8,  c.  4;  17  Geo.  2,  c  34  ;  19  Goo.  2, 

c.  31 ;  48  Geo.  3,  c  160 ;  and  see 

UamiltOH  V.   Mrvlf?,  1  thirr.   IIHS  ; 

1  Bla.  Rep.  '^7),  that  the  maritime  right 
of  poallimininm  diatl  mbiMt  e^en  to 
tho  end  of  th^  war ;  and,  tberafbre,  the 
ships  or  gootis  of  the  subjects  of  this 
countiy,  taken  a<  Ma  by  an  enemy, 
and  alterwndi  Tetakan,  evn  at  aqy 
indefinite  period  of  tinie,  and  whether 
fn^fcire  or  aftir  spntPtifp  of  roniTfrmia- 
tion,  are  in  general  to  be  restored  to 
tin  oni^inal  proprietors,  but  aiil|jec(  to 
■r^'fflf'^  specified  exoeptioiMf  Md,  in 
goneral,  alio  subject  to  the  p^rsMnt  of 
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salvage  to  the  receptor.  1  Chit^'a 
Com.  L.  484—6;  and  see  FranUm, 

4  Rob.  Rep.  117;  1  Edward's  Rep.  68; 
San  Francuco,  1  Edward's  Rep.  279 ; 
the  7Vo  Friendt,  1  Rob.  Rep.  271 ; 
Comu  Blackbume,  Dongl.  648.  {ifi^ 
ler  V.  Tht  Raoluiwu,  2  Dull.  Rep.  1.} 

In  the  absence  of  express  stipulations 
with  allies,  Sir  Wm.  Scott  observed, «« I 
understand  that  the  actual  rule  of  the 
English  iTinritime  Inw  is  this: — viz., that 
the  maritime  law  of  England  having 
adopted  a  most  liberal  rule  of  restitu- 
tion with  respect  to  the  recaptured 
prn|.erty  of  lis  own  subjects,  p^ives  the 
beiietit  of  that  rule  to  its  allies,  till  it 
appears  that  they  act  towards  British 
property  on  a  less  liberal  principle.  In 
such  a  case  it  adojits  fheir  rule,  and 
treats  them  according  to  their  own 
meaanre  of  |iistiea.''*«2bii/a  CruXf 
1  Rob.  Rep.  49  ~C. 

*  Grotiu    lie  Jure  Belli  et  Paoii^ 
lib.  iii.  cap.  vi.  §  iii.  n.  vii 
t  8m  Orotiiia,  ibid,  and  in  the  taxt. 
|G»rtiiia.ilHd. 
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•oos  in.  or  to  encourngc  nrmccl  vessels  to  retake  merohaat  ahips  that 
«SAP.  xui^  [jave  fnllon  into  the  enemy's  hands. 

The  justice  or  injuBtice  of  the  cause  docB  not  here  l»ec  rue 
an  ohjoct  of  consideration.  There  would  be  no  Malilitj"  in 
the  ailairs  ui  muukind,  no  safety  iu  trading  with  nations 
engaged  in  war,  if  we  were  allowed  to  draw  a  dieti&ctioii 
between  a  inet  and  an  uigust  war,  bo  as  to  attribute  lawfiil 
effects  to  the  one  whieb  we  denied  to  the  other.  It  wonid 
be  opening  a  door  to  endless  diaeosaions  and  quarrels.  This 
reason  is  of  saeh  weight,  that,  on  account  of  it,  the  effects  of 
a  public  war,  at  least  with  regard  to  movables,  have  been 
allowed  to  expeditions  which  deserved  no  other  name  than  that 
of  predatory  enterprises,  thourrh  carrie  l  mi  by  regular  armies. 
When,  after  the  wars  of  the  EngHsli  in  I'ranee,  the  grander 
eompagnies  ranged  about  Europe,  sticking  and  pillagiixg  whcr- 
e?er  they  came,  none  of  the  sufferers  was  ever  Known  to  claim 
the  booty  which  those  plonderers  had  carried  off  and  sold. 
At  present,  it  would  be  in  vam  to  chum  a  ship  taken  by  the 
Bamiy  corsairs,  and  sold  to  a  third  party,  or  retaken  from 
>  the  captors ;  though  it  is  very  improperly  that  the  piracies  of 

those  barbarians  can  be  considered  as  acts  of  regular  war. 
Wo  here  speak  of  the  external  right:  the  internal  right  and 
tlie  obligations  of  conscience  undoubtedly  require,  that  we 
should  restore  to  a  third  party  tlio  property  we  recover  from 
an  enemy  who  had  despoiled  hmi  ut"  it  in  an  unjust  war, — 
provided  he  can  recognise  that  property,  and  will  defray  the 
expenses  we  have  incurred  in  recorering  it   Orotius  quotes 
many  instances  of  sovereigns  and  commanders  who  have 
generously  restored  such  booty,  even  without  requiring  an^ 
thing  for  their  trouble  or  expense.*    Bat  such  conduct  is 
pursued  only  in  cases  where  the  booty  has  been  recently  taken. 
It  would  bo  an  impracticable  task,  scrupulously  to  seek  out 
the  proprietors  of  what  has  been  cnptured  a  long  time  back ; 
and  moreover  they  have,  no  doubt,  relinquished  all  their  right 
to  things  which  they  had  no  longer  any  hope  of  jrecovering. 
Such  is  the  usual  mode  of  thinking  with  respect  to  captures 
in  war,  iriiieh  are  soon  given  up  as  irreoovwably  lost. 
$  197.  Ae-     Immovable  possessions,  lands,  towns,  provinces,  &c.,  become 
<iu;  iri  ni    the  property  of  the  enemy  who  makes  himself  master  of  them: 
^^^^  but  it  is  only  by  the  treaty  of  peace,  or  the  entire  submission 
qugA.  (169)      extinction  of  the  state  to  which  those  towns  and  provinces 
belonged,  that  the  acquisition  is  completed,  and  th$  property 
becomes  stable  and  perfect. 
$l»8.  How    Thus,  a  third  party  cannot  safely  jnirrlLnse  a  coDquere  l 
town  ur  province,  till  the  sovereign  from  whom  it  was  taken 
jj-  has  renounced  it  bv  a  treaty  of  peace,  or  has  been  irretrievably 

subdued,  and  has  lost  his  sovereignty :  for,  while  the  war  con- 


•  Gratnit,  lib.  iu.  capu  xvi  f«l,dM|ii.xrr.>aiidtfaftcaMOfMht 
(169)  SMlbrtlMrMtoportliniiiiinni,  Xnii^  5  BoU  Bwi  S88— 
4m 
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tinues, — while  the  sovereign  has  still  hopes  of  recovering  his  bouk  m. 
possessions  by  arms, — is  a  neutral  prince  to  come  and  deprive 
him  of  the  opportnnit j  bj  porehasing  that  town  or  province 
from  tlie  conqueror  f  The  original  proprietor  cannot  forfeit 
his  rights  by  the  act  of  a  third  penon;  and  if  tlic  purchaser 
be  determined  to  maintain  his  purchase,  he  will  find  himself 
inTolved  in  the  war*  Thus,  the  king  of  Prussia  became  a 
party  with  the  enemies  of  Sweden,  by  receiving  Stettin  from 
the  hands  of  tlic  king  of  Poland  and  the  czar,  under  the  title 
of  sequestration.*  But,  when  a  sovereign  has,  by  a  definitive 
treaty  of  peace,  ceded  a  country  to  the  conqueror,  he  has 
relinquished  all  the  right  ho  had  to  it ;  and  it  were  absurd 
that  he  should  be  allowed  to  demand  the  restitution  of  that 
couitry  by  a  subsequent  conqueror,  who  wreets  it  from  tlie 
former,  or  by  any  other  prince,  who  has  purchased  it,  or  re- 
ceived it  in  exchange,  or  acquired  it  by  any  title  whatever. 

The  conqueror,  who  takes  a  town  or  province  from  his  §  199.  Oob- 
enemy,  cannot  justly  acquire  over  it  any  other  rights  than  *iitipn»  on 
such  as  belonged  to  the  sovereign  against  whom  he  has  taken 
up  arms.  War  authorizes  him  to  possess  himself  of  what ^i^^j^Mi. 
belongs  to  his  cneiriy:  if  he  deprives  iiini  of  the  sovereignty 
of  that  town  or  pi  <)vince,  he  ac(iuires  it  buch  as  it  is,  with  all 
its  limitations  anci  mudiii cations.  Accordingly,  care  is  usually 
taken  to  stipulate,  both  in  particular  capitulations  and  in 
treaties  of  peace,  that  the  towns  and  countries  ceded  shall 
retain  aU  their  Ubertiesj  pri&Hegenj  and  mmtmdtas.  And 
why  should  they  be  deprived  of  them  by  the  conqueror,  on 
account  of  his  quarrel  with  their  sovereign  ?  Nevertheless^ 
if  the  inhabitants  have  been  personally  guilty  of  any  crime 
against  him,  he  inny,  by  way  of  punishment,  deprive  them  of 
their  rights  and  p  rivileges.  This  he  may  also  do  if  the 
inhabitants  have  taken  up  arms  against  him,  and  have  thus 
directly  become  his  enemies.  In  that  case,  he  owes  them  no 
more  than  what  is  due  from  a  humane  and  equitable  conqueror 
to  his  vanquished  foes.  Should  he  purely  and  simply  incor- 
porate them  with  his  former  states,  they  inll  have  no  cause  of 
oomplaint^ 

Hitherto  I  evidently  speak  of  a  city  or  a  country  which  is  not 
simply  an  integrant  part  of  a  nation,  or  which  does  not  fully 
belong  to  a  sovereign,  but  over  wbach  that  nation  or  that 

sovereign  has  certain  rights.  If  the  conquered  town  or  pro- 
vince fully  and  perfectly  constituted  a  part  of  the  domain  of 
a  nation  or  sovereign,  it  passes  on  the  same  footing  into  the 
power  of  the  conqueror.  Thenceforward  united  with  the  new 
Btate  to  which  it  belongs, — if  it  he  a  loser  by  the  change, 
that  is  a  misfortune  which  it  must  wholly  impute  to  the  chance 
of  war.  Thus,  if  a  town  which  made  part  of  a  republic  or  a  [  883  ] 
limited  monarchy,  and  enjoyed  a  right  of  sending  deputies  to 

•  By  the  ttM^  of  acbmdt,  OcftolMr  6,  ITia. 
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ROOK  HI.  the  supreme  council  or  the  general  assembly  of  the  states,  be 
nBAv.  auii.  justly  conquered  by  an  absolute  munarch,  she  must  never  more 
think  of  such  privileges :  they  are  what  the  constitution  of  the 
^6w  State  to  wtdeli  she  Is  annexed  does  not  pwrnit 
5too.  Lands    In  the  conquests  of  anetent  times,  even  indindiiak  loet  theb 
of  private  Jandd.   Nor  is  it  matter  of  surprise  that  in  the  first  ages  of 
P"**"^    Rome  sneh  a  custom  should  have  preyailed.  The  wars  of  tint 
era  were  earned  on  between  popular  republics  and  commn- 
nities.    The  state  possessed  very  little,  and  the  quarrel  wa« 
in  reality  the  common  cause  of  all  the  citizens.    But  at  pre- 
sent war  is  less  dreadful  in  its  consequences  to  the  subject  : 
matters  are  conducted  with  more  humaaity :  one  sovereign 
makes  war  against  another  sovereign,  and  not  against  the 
unarmed  citizens.    The  conqueror  seizes  on  the  possessioas 
of  the  state^  the  public  property,  while  private  individnabsn 
permitted  to  retain  theirs.   They  snfier  bnt  indirectly  by  the 
Irar ;  and  the  oonqoeet  only  snbjeots  them  to  a  new  master. 
$soi.  Con-    But  if  the  entire  state  be  conquered,  if^the  nation  be  sob- 
quest  of  the  dued,  in  what  manner  can  the  victor  treat  it,  without  trsiifr^ 
7vm  ******  gi'®88ing  the  bounds  of  justice  ?    What  are  his  rights  over  the 
conquerefl  eountry  ?    Some  hnve  dared  to  advance  this  mon- 
strous priru  iple,  that  the  con<jueror  is  absolute  master  nf  his 
conquest, — that  he  may  dispose  of  it  as  his  property, — that 
he  may  treat  it  as  he  pleases,  according  to  the  common  expres- 
sion of  treating  a  state  as  a  conquered  country;  and  heDC« 
they  derive  one  of  the  sources  of  despotic  govemm^t.  Bet, 
disregarding  sneh  writers^  who  reduce  men  to  1ftn»  state  of 
traluuerable  goods  or  beasts  of  burthen^ — who  deliver  Aem 
np  as  the  property  or  patrimony  of  another  man, — let  tis 
argue  on  principles  countenanced  by  reason  and  oonformabb 
to  numanity. 

The  whole  right  of  the  conqueror  is  derived  from  justifiaWe 
self-defence  (§§  3,  26,  28),  which  comprehends  the  &upp«:trt 
and  prosecution  of  his  rights.  When,  therefore,  he  has  totallj 
subdued  a  hostile  nation,  he  undoubtedly  may,  in  the  first 
place,  do  himself  justice  respecting  the  object  which  had  given 
rise  to  the  war,  and  indemnify  himself  ror  the  expenses  tad 
damiigeB  he  has  sastained  by  it:  he  may,  acoordmg  to  tlie 
<^en<7  of  the  case»  subject  the  nation  to  punishment,  by 
way  of  example :  he  may  even,  if  prudence  so  re<|o]re,  rankt 

(170)  .When  a  country  has  been  Trials,  p.  3^;  and  Cowpur,  805;  ml 

conqueied  bj  the  British,  or  any  other  Fabrigoi  v.  Moilyn^  Cowp.  Rej^ 

wmat  and  hvfiag  hecoma  a  domiiuoii  But  atatntea pvemnaly  pasasd  doadl 

of  the  king  in  right  of  his  crown,  the  in  general  oxteiid  to  a  cotupn^re^l  coun- 
cr>n<i[Uf'r<vl  inhfifntanti?,  once  received  try  ;  r^o  2  Mcrivalo's  Rep.  166;  4  Mo- 
by liic  conqueror,  become  bis  subjects,  dern  Rep.  223;  I  Chittr's  Coo*.  L 
and  an  uiuTenaUy  to  be  ragaidad  in  S8S»  040;  1  Bla.  Com.  102_%  As 
that  light,  and  not  as  enemies  or  alirns.  to  the  apj>Iication  of  the  laws  of  Efif- 
Eiphin$i<mt  v.  Jkdreechund,  Knapp's  land  to  her  foreign  possessioiu,  >ee 
Rep.  338;  Ca»q>b€tl     Hall,  33  Stata  Oardkur    FtU,  1  Jtfi.  A  WdLH; 

■lldId.aOra><«V-<^« 
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)5er  ineapahle  of  doing  mischief  with  the  same  ease  in  future,  book  m. 
But,  for  the  attainment  of  these  diflferent  ohjects,  ho  is  to  ^"ap  hh- 
prefer  the  gentlest  methods, — still  bearing  in  mind  that  the 
doing  of  harm  to  an  enemy  is  no  further  authorized  by  the 
law  of  nature,  than  m  the  precise  degree  which  is  neceasary 
for  justifiable  self-defence,  and  reasonable  securitj  for  tke 
time  to  oome*   Some  princes  have  oontonted  themBelves  witli 
jmpoBing  a  tribute  on  the  conquered  nation,— others,  with 
depriring  her  of  some  of  her  rights,  taking  from  her  a  pn^ 
Tince,  or  erecting  fortresses  to  keep  her  in  awe :  others,  agam, 
confining  their  quarrel  to  the  sovereign  alone,  have  left  the  f  889  ] 
nation  in  the  full  enjoyment  of  all  their  rights, — only  setting 
over  her  a  new  sovereign  of  their  own  appointment. 

But  if  tlie  conqueror  thinks  proper  to  retain  the  sovereignty 
of  the  conquered  state,  and  has  a  right  to  retain  it,  the  same 
principles  must  also  determine  the  manner  in  which  he  is  to 
treat  that  state.  If  it  is  against  the  sovereign  alone  that  he 
has  just  cause  of  complaint,  reason  plainly  emces  that  he 
acquires  no  other  rights  by  his  conquest  than  such  as  belonged 
to  the  sovereign  whom  he  has  dispossessed:  and,  on  the  sub- 
mission of  the  people,  he  is  bound  to  govern  them  aecording 
U  the  laws  of  the  Hate,  If  the  people  do  not  Tolnntarily 
submit,  the  state  of  war  still  subsists. 

A  conquercr  who  has  taken  up  arms,  not  only  against  the 
sovereign,  bu*  against  the  nation  herself,  and  whose  intention 
it  was  to  subdue  a  fierce  and  savage  people,  and  once  for  all 
to  reduce  au  obstinate  enemy, — such  a  conqueror  may  with 
justice  lay  burthens  on  the  conquered  nation,  both  as  a  com- 
pensation for  the  CizpenBes  of  the  war,  and  as  a  punishment* 
be  may,  according  to  the  degrne  of  indooUty  apparent  in  their 
disposition,  govern  them  witE  a  tighter  rein,  so  as  to  curb  and 
anbdue  their  impetuous  spirit :  he  may  even,  if  necessary, 
keep  them  for  some  time  in  a  kind  of  skvery.   But  tins 
forced  condition  ought  to  cease  from  the  moment  the  danj^er 
is  over, — the  moment  the  conquered  people  are  become  citi- 
zens :  for  then  the  right  of  conquest  is  at  an  end,  so  far  as 
elates  to  the  pursuit  of  those  rigorous  measures,  since  the 
conqueror  no  longer  finds  it  necessary  to  use  extraordinary 
precautions  for  his  own  defence  and  safety.    Then  at  length 
«very  thing  is  to  be  rendered  conformable  to  the  rules  of  a 
wise  goTcmment  and  the  duties  of  a  ^ood  prince. 

When  a  sovereign,  arrogating  to  himself  the  absolute  duh 
poaal  of  a  people  whom  he  has  conquered,  attempts  to  reduce 
them  to  slavery,  he  perpetuates  the  state  of  warfare  between 
that  nation  and  himself.  The  Scythians  said  to  Alexander 
the  Great,  "  There  is  never  any  friendship  between  the  master 
and  slave :  in  the  midst  of  peace  the  rights  of  war  still  subsist."* 


*  luiei  liuminuiu  et  aervuiu  uuilu  amicilia  cai ;  cUom  m  jpacc,  bc-iii  taium 
foia  Mmotitf^— Q.  Cnst  li^  vij.  eu.  vuv 
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BOOK  m.  Shonld  it  be  said,  that  in  such  a  case  there  may  be  peace,  ani 
CHAP,  xm.  a  kind  of  compact  by  which  the  conqueror  consents  to  spare 
the  lives  of  the  vanquished,  on  condition  that  tbejr  acknow- 
ledge themselves  his  slaves, — he  who  makes  such  an  assertiors 
is  ignorant  that  war  gives  no  right  to  take  away  the  life  of 
an  enemy  who  has  laid  down  his  arms  and  submitted  (§  140|. 
But  let  UB  not  dispute  the  point :  let  the  man  irho  holds  m 
pinciples  of  jurisprndence,  keep  them  for  his  own  use  aad 
benefit :  he  well  deserves  to  be  subject  to  such  a  law.  Bit 
men  of  spirit,  to  whom  life  is  nothing,  less  than  nothing,  mdm 
sweetened  with  liberty,  will  always  conceive  themselTes  at  wv 

[  890  ]  with  that  oppressor,  though  actual  hostilities  are  suspended 
on  their  part  through  want  of  ability.  We  may,  therefor'?, 
safely  venture  to  add,  that  if  the  conquered  country  is  to  U 
really  subject  to  the  conqueror  as  to  its  lawful  sovereign,  he 
must  rule  it  according  to  the  ends  for  which  civil  government 
has  been  established.  It  is  generally  the  prince  alone  who 
oooasions  the  war,  and  consequently  the  conquest.  Sniel/lt 
is  enough  that  an  innocent  people  snffer  the  calamitiee  of  war: 
mnst  even  peace  itself  become  iktal  to  them  ?  A  generott 
conqueror  will  study  to  relieve  his  new  subjects,  and  mitigate 
their  condition :  he  will  think  it  his  indispensable  duty.  ^CQn> 
quest  (says  an  excellent  man)  ever  leaves  behind  it  an  im- 
mense debt,  the  discharge  of  which  is  absolutely  necessaiy  to 
acquit  the  conqueror  in  the  eye  of  humanity."* 

It  fortunately  happt'n3,  that,  in  this  particular  as  in  cTery 
thing  else,  sound  policy  and  liuiuaaity  are  in  perfect  accori 
What  fidelity,  what  assistance,  can  you  expect  from  an  op* 
pressed  people  t  Do  yon  wish  that  your  conquest  may  prow 
a  real  addition  to  your  strength,  and  be  well  affected  to  yoef^ 
treat  it  as  a  fii^her,  as  a  true  sovereign.  I  am  charmed  with 
the  generous  answer  recorded  of  an  ambassador  from  Priver- 
num.  Being  introduced  to  the  Roman  senate,  he  was  ! 
by  the  consul — "  If  we  show  you  clemency,  what  dependence 
can  we  have  on  the  peace  you  arc  come  to  sue  for?"  "Ii 
(replied  the  ambassador)  you  grant  it  on  rea,sonal»le  condi- 
tions, it  will  be  safe  and  permanent :  otherwise,  it  will  not  list 
long."  Some  took  offence  at  tlie  boldness  of  this  speech;  hui 
the  more  sensible  part  of  the  senate  approved  of  the  PriTe^ 
nian's  answer,  deeming  it  the  proper  language  of  a  man  tad 
a  freeman.  "Can  it  do  imagined  (said  those  wise  sentMn) 
that  any  nation,  or  even  any  mdividual,  will  longer  contiDtti 
in  an  irksome  and  disagreeable  condition,  than  while  eovp 
polled  to  submit  to  it  ?  If  those  to  whom  you  give  pete* 
receive  it  voluntarily,  it  may  be  relied  on :  what  fidelity  can  pn 
expect  from  those  whom  you  wish  to  reduce  to  slavery  V'\ 


*  MontMquiMlf  in  bui  Bgmt  of  remittimu';  roh't^,  qiialrm  n;i<  parm 
Itaws.  voUvcum  habituroa  spcreiuus !  & 

t  Quid,  d  poenaxn  (inquil  oonaol)  nam  didwritWj  inquit,  et  idan  H  ^ 
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*'  rhe  most  sf^cnve  dominion,"  ^i\\<\  Oamillus,  "is  thatwhieh  book  nr. 
l»  acceptable  to  those  over  whom  it  is  exercised."*  chap,  xui. 

Such  arc  tlio  rights  which  the  law  of  nature  gives  to  the 
conqueror,  and  the  duties  which  it  imposes  on  him.  The 
manner  of  exerting  the  one,  and  fulfilling  the  other,  varies 
according  to  circumstances.  In  general,  he  ought  to  consult 
the  true  interests  of  his  own  state*  and  hj  sound  policy  to  [  891  ] 
reoonoOe  them,  as  far  as  possible,  with  those  of  the  conquered 
country.  He  mftj,  in  imitation  of  the  kings  of  France,  unite 
and  incorporate  it  with  his  own  dominions.  Such  was  the 
practice  of  the  Bomans :  bat  they  did  this  in  different  modes 
according  to  cases  and  conjunctures.  At  a  time  when  Rome 
stood  iu  need  of  an  increase  of  population,  she  destroyed  the 
town  of  Alba,  which  she  feared  to  have  as  a  rival :  but  she 
received  all  its  inhabitants  within  her  walls,  and  thereby 
gained  so  many  new  citizens.  In  after  times  the  conquered 
cities  were  left  standing,  and  the  freedom  of  Rome  was  given 
to  the  Tanqnished  inhabitants.  Victory  could  not  haye  |irored 
so  adTant4;ooiis  to  those  people  as  their  defeat 

The  conqueror  may  likewise  simply  put  himself  in  the  place 
of  the  BOYercigti  as  hom  he  has  dtsposeessed.  Thus  the  Tartars 
hare  acted  in  China :  the  empire  was  suffered  to  subsist  in  its 
former  condition,  except  that  it  fell  under  the  dominion  of  a 
new  race  of  sovereigns. 

Lastly,  the  conqueror  may  rule  his  conquest  as  a  separate 
state,  and  permit  it  to  retain  its  own  form  of  govirnmeyit. 
But  this  method  is  dangerous:  it  produces  no  real  uuioa  of 
strength ;  it  weakens  the  conquered  country,  without  making 
any  considerable  addition  to  the  power  of  the  lictorious  state. 

It  is  asked,  to  whom  the  conqnest  belongs, — ^to  the  prince  %wl  To 
who  has  made  it,  or  to  the  state?  This  question  ought  never  "^^^^  ^« 
to  hare  been  heard  of.   Can  the  prince,  in  his  character  of  [^"'^^7*^';^ 
sovereign,  act  for  any  other  end  than  the  good  of  the  state  ?  '^^^ 
Whose  are  the  forces  which  he  employs  in  his  wars  ?  Even 
if  he  made  the  conquest  at  his  own  expense,  out  of  his  own 
revenue  or  his  private  and  patrimonial  estates,  does  he 
not  make  use  of  the  personal  exertions  of  his  subjects  in 
achieving  it?    Does  he  not  shed  their  blood  in  the  contest? 
I^ut,  supposing  even  thai  he  were  to  employ  foreign  or  mer- 
cenary troops,  does  he  not  expose  his  nation  to  the  enemy's 


petuam;  ri  malan],  hand  diaturnam. 
Turn  vero  minarx,  nec  id  atnbigut  Pri- 
9ervtUem,  quidam,  H  iSii  vodbm  ad 

Pare  melior  senatfts  ad  meliorn  r*'- 
eponsa  trahere,  et  dioere  viri  et  liben 
▼oeem  audilani:  tn  eradi  pom  uUam 

populum,  aut  hotninein  doniquc,  in  e& 

coTidilione  cujus  extm  prrnitnt,  iJiutius 
(j[<iam  neceiae  itit,  mamuruiu  i  ibi  pacem 


esse  fidnm,  \ih\  volnntnni  pnrnti  sint; 
Deque  eo  loco,  ubi  nervitutem  esse  velint, 
Sdeni  ipsraoduB  om^— Til.  ISh* 
viii.  cap.  xxi. 

*  Certe  id  finniMunam  longe  impe- 
rium  est,  quo  obedientes  gaadenU — Tit. 
Lir.  libb  iriii.  cvp»  vSL 

(171)  jHit,  SSS^  &  164»  and  noto 
(166). 
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ROOK  in.  resentment  ?   Does  lie  not  involve  her  in  the  war  ?  And 
CHAP,  xin.  slinll  he  alone  reap  all  the  advantages  of  it  ?  J9  it  not  for  the 
cause  of  the  state,  and  of  the  nation,  that  he  takes  up  nrtus? 
The  nation,  therefore,  has  a  just  claim  to  all  the  righte  to 
which  such  war  gives  birth. 

If  the  sovereign  embarks  in  a  war,  of  which  his  own  pep> 
sonal  interests  are  the  sole  ground, — as,  for  instance,  to  assert 
his  right  of  suooettion  to  a  foreign  soTereigntj, — ^the  qvMtWi 
then  MBumes  »  new  iaoe.   In  this  affair  the  state  is  whellj 
nnoonoemed :  bat  then  the  nation  should  be  at  liber^  eitlur 
to  reruse  engaging  in  it»  or  to  assist  her  prinoe,  at  her  owb 
cation.    If  ne  is  empowered  to  employ  the  national  foree  is 
support  of  his  personal  rights,  he  should,  in  such  case,  male 
no  distinction  between  these  rights  nnd  those  of  tho  stat*. 
The  French  Liw,  which  annexes  to  the  crrnm  acjiiisitioM 
made  by  the  king,  should  be  the  law  of  all  nation-. 1 171) 
§203.  VVhe-    It  has  been  observed  (§  196)  that  we  may  be  obliged,  if  mi 
th«r  w  are  externally,  yet  lu  conscienco,  and  by  the  laws  of  equity,  to 
hstT  f  ^  restore  to  a  third  party  the  booty  we  have  reeoTered  out  of 
people^     the  hands  of  an  enemy  who  had  taken  it  from  him  in  an  unjmt 
whom  the  war.   The  obligation  is  more  oertain  and  more  extensive,  iritk 
enemy  had  regard  to  a  peoplo  whom  our  enemy  had  nnjnstly  opprcsiei 
unjusdy     p^j,  ^  people  thus  spoiled  of  their  liberty,  never  renoimoe  tbt 
lonquer     y^^p^     recovering  it.    If  they  have  not  voluntarily  incorpo- 
[  892  ]  rated  themselves  with  the  state  by  which  they  h;ive  been  sub- 
dued,— if  they  have  not  freelv  ;iiiled  her  in  the  ^var  a^aiuat 
us, — we  certainly  ought  so  to  use  our  victory,  as  not  merely 
to  give  them  a  new  master,  but  to  break  their  chains.  To 
deliver  an  oppressed  people  is  a  noble  fruit  oi'  victory :  it  is  i 
▼alnable  advantage  gained,  thus  to  acquire  a  faithful  friend. 
The  csBton  of  Simweits,  having  wrested  the  ooontry  of  Glim 
from  the  hoDse  of  Austria,  restored  the  inhalntants  to  their 
former  liberties ;  and  Glaris,  admitted  into  the  Helvetie 
federacy,  formed  the  tizth  eanton.*(172) 


(171)  JiOt,  SSS,  1.  164|  and  note 

(165). 

*  Uwtotre  de  la  ConfiSd^ration  Hel- 
f«aqii«,  iittM.de  Wattevilte,  Ut.  iii. 

under  the  year  1351. 

(172)  As  nations  are  indcpcudt-nt  of 
eadi  other,  and  adCBOwledge  no  supe- 
rior (onlc,  in  wvoral  plaoea),  diero  ii, 

unfortunately,    no   novereijrn  [K>wer 
among  nations  to  upbokl  ur  culorce 
intem^tenol  kw{  no  ferilmno]  I0 

which  the  oppressed  can  appeal,  as  of 
right,  against  thr  opjir<*«i««or ;  nn<}.  con- 
sequently, il  cither  nauon  rciuse  to 

dfect  to  die  oitaUMhed  prindpleo 
of  international  law,  the  only  redress 
is  by  resorting  to  arms,  and  enforcing 
the  performance  of  the  national  obUga- 

«0i 


tion;  and  this  is  the  prim  iplo  ofjuft 
war.  So,  there  is  no  regular  inia* 
national  or  even  municipal  court  Ii 
wdjiadkai»  uptm  questions  of  laufid 
capturt  or  prize.  And  in  Grt-at  Britain, 
00  municipal  cotirt,  whether  of  conunffo 
knr  or  equity,  can  eofBuan  of 
tnj  qnottiani  ■nring  out  eUtBittlt  «tz- 
we;  Twr  rriTi  5»ny  question  rcsjMVtai^ 
tbo  intracuou  of  treaties  be  dirutij;  aft- 
toted  bdbto  tomU  {ai»,  any  im* 
than  questioBo  reapecting  booty  tC' 
quired  in  a  nmtiiM-ntal  inland  w*r. 
In  general,  ui  aii  btaic^  tUi«  vt  a  jurit- 
dicttoa  onwimoi  only  by  the  »oumg», 
in  whom  the  right  or  power  of  iterUriBj 
war  and  peace,  and  modifying  thai 
terms,  is  veeted,  excepting  in  aoDM  GUP 
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OV  IBS  BiaHI  OF  P06XLIMINIUM.  (173) 

THE  right  of  postliminium  is  that  in  virtue  of  >vlHch  per- §204.  De- 
sons  and  things  taken  by  the  enemy  are  restored  to  their  finition  of 

the  right  01 

of  pwtieolatr  fiwta,  where  the  king  hu  mk  JUignmttp  yet  mmim  ee$$emte  ^ 

ihouplit  fit  U)  act  with  the  concurrence  bello,  regard  being  had  both  to  the 

of  bis  nation  at  large,  instead  of  pro-  time,  the  place,  and  the  person ;  and, 

ceeding  only  upon  his  prerogative.    In  conaejuetUly,  that  the  municipal  court 

Orast  Britain,  the  king  usually,  by  a  had  no  jwritdidim  to  adjudge  upon 

special  commission,  delegatf^  fii>5  power  the  subject:  but  that,  if  any  thing 

10  decide  upon  questions  of  capture  and  was   done  amiss, — ^recourse  could 

prix€  u»  tile  chief  judge  of  the  Admi-  only  be  had  to  die  govemment  tor 

ralty  Conrt,  bat  quite  eepente  from  his  ledrws      We  shall    therefore  re- 

ordinarv  jurisdiction,  with  an  appeal  to  commend    it    to    his   majesty  to 

the  Privy  Council ;  and  before  that  tri-  reverse  the  judgment  of  the  Su* 

bunal  eloiie  can  euy  qiieelion  of  capture  preme  Coort  of  Bombay."— iiL  page 

or  prize  be  discussed;  (^Elphinttone  v.  360-1. — Again,   it    has    been  helil 

Bedrrechund,  Knapp's  Rep.  Privy  Coun-  that  the  circumstances  that  a  recently 

cil,  316  to  36 1  i  Le  Caux  v.  Eden,  conquered  city,  where  a  seizure  of  the 

Dougl.  694 ;  Hill  v.  Beardout  %  Ru**  property  of  a  natiTe  is  made  by  the 

sell's  Rep.  608  ;)  and  not  in  an  action  at  members  of  a  provisioTin!  provernment 


law  or  court  of  equi^,  excepting  in  the 
eeee  of  a  tnut.   Id,  ibid, ;  and  Faith 

V.  Pearson,  Holt's  Cas.  Ni.  jPrt  113. 

Thi  ri  f  ri',  where  the  members  of  the 
provisional  government  of  a  reccnt- 


during  time  of  war,  had  been  some 
months  prerioatly  in  the  nndSetwbed 

possession  of  that  government,  end 
that  courts  for  the  administration  of 
justice  were  then  sitting  in  it,  under 


ty  ron^uercff  emmtfy  eeiied  Ae  property   the  aiitiMAity  of  that  gofemment^  do 


of  a  native  of  it,  who  had  been  refused 
the  Ix'uefit  of  the  nrticlfs  of  capitula- 
tion of  a  fortress  of  which  he  had  been 
the  governor,  hot  had  been  permitted 

to  reside,  unJer  militan-  ,snrvrill:inre, 
in  his  own  house  in  the  city  in  which 
the  setEure  was  made,  and  which  was 
at  a  ooDsiderable  distance  from  the 
scene  of  actuaJ  hostilities ;  it  was  held 


not  alter  the  character  of  the  transac- 
tion, so  a»  to  make  it  a  subject  of 
cognizance  by  a  municipal  courL 
/</.  816.— And  there  Is  no  distincliDn, 
in  this  respect,  between  the  pulUe 
and  private  property  of  an  absolute 
monarch ;  and,  therefore,  money  in 
the  hands  of  the  banker  of  an  absolute 
monarch,  whose  territory  has  been 


by  the  House  of  LoidSf  in  England,  conquered  by  the  British,  may  be 

that  the  seiznie  having  been  made  recovered  from  the  banker,  on  an 

Jtagrant*   «t  nondum    cetsanie   bdh,  information,  on  behalf  of  the  crown. 

must  be  regarded  in  thp  liirbt  '^>f  a  Advocatf-Genrrnl  of  Hmnhay  v.  Avier- 

hotiUe  seizure,  and  that  a  municipal  chundy  Knupu's  licp.          note ; 

court  bad  no  jnrisdiction  on  the  sub*  phvuttnt  ^»Adruehmdf  Kaapp^s  Rep> 

ject  ;    (Elphinttone   v.    Bedreechundj  367. 

Knapp's  Rep.  316  to  361;  and  see  As  the  capture,  in  general,  belongs 

Hill  V.  Jletardoh,  3  Sim.  &,  Stu.  431 ;  to  the  sovereign  of  the  state  ^although, 

bat  which  on  one  point,  respecting  a  by  municipal  regulations,  Uie  actual 

trust,  was    afte^wart^s   overruled    in  captors  may  acquire  some  subordinate 

Chancery  ;  Id,  2  Russ.  608  i)  and  rights),  it  also  follows  that  no  British 

per    Lo.'d  Trnfcrtlm— *•  We   tidnk  sntqect  can  msintstn  on  ocfion  against 

tfie  proper  character  of  the  transaction  the  captor.    Caux  v.  Eden,  2  Dough 

wae  that  of  a  hostile  seisare,  made,  if  673.  In  a  state  resulting  from  a  stale 


(173)  See,  in  general,  1  Chitty'e  Commercial  Law,  430  to  486;  H 
Indn,  tit.  PMlmMMi^. 
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BOOK  m.  former  8tat6y  on  coming  again  into  the  power  of  the  nation 
o«A>.»T.  to  irhioh  they  belonged.  (174) 

$S06.Foii]i-  sovereign  is  bound  to  protect  the  persons  and 

daikmof  property  of  his  subjects,  and  to  defend  them  against  the 
dutiig^  enemy.  When,  therefore,  a  subject,  or  any  part  of  his 
property,  has  fallen  into  the  enemy's  posso«8ion,  should  atij 
fortunate  event  bring  them  again  into  the  sovereign's  power, 
it  is  undoubtedly  liis  duty  to  restore  them  to  their  former 
condition, — to  rc-ebtabiisU  the  persons  in  all  their  rights 
and  obligations,  to  gi?e  back  the  effects  to  the  owners,^ 


of  WW,  if  property  be  seized  under  an      For  tfiaw  wtioiu,  it  is  nsoal,  ute 

erroneoug  supposition  that  it  belongfs  questions  of  importance  between  two 

to  the  enemy,  it  may  be  liberated  by  sovereigns,  or  their  subjects,  anse,  bj 

the  proper  authdntjca ;  but  no  action  partiadar  tnalfff  to  eonatitiKto  a 

can  be  maintained  againat  the  party  bunal  for  that  special  purpose;  sod 

who  has  taken  it,  in  a  court  of  law.  municipnl  s!ntut*?ii  have  boeri  pas=^ 

Cuux  V.  J^tlen,  2  Dough  573 ;  Elf  inn-  iu  Eiigiand  in   aid  of  such  treaij. 

ttofM  ▼.  Btdreeehmd,  Knapp*s  Rep^  Thus,  by  additioBa]  aitidoi  cf  ths 

367.    If  an  English  naval  commander  definitive   treaty   of  peace   b«  tw«n 

seize  any  movable  as  enemies'  pro-  Great  Britain  and  Jt' ranee,  of  the  3Udi 

S»rty,  that  turns  out  clearly  to  be  May  1814,  oertain  oimventioiis  wen 

riti»h  property,  lie  finfeitji  hia  ptise  made  for  indemnifying  British  ao^ 

to  t!i.>  Prize  Court  (Romctimes  con-  jects  for  the  confiscation  of  their  pn^ 

ibunUed  with  the  Court  of  Admiralty^,  per^  by   the  French  reToiatiooiij 

iDd  tiiat  ooart  ewarda  the  retam  of  it  gorenunent,  and  eaitaia  cemmiwwi 

to  the  party  from  whom  it  was  tekflik  m  were  appointed  between  the  tiro 

The  Court  of  Admiralty  ia  the  proper  couiifrir«.  to  examine  and  decide  npy^ 

tribunal  for  the  trial  of  questions  of  such  lintiidi  claims ;  and  the  itstatf 

priie  or  BO  prise,  end  it  ezeidaei  diie  09  Geo.  S,  e.  61,  wae  peaaed  iria 

jurisdiction  an  a  court  of  prize,  under  the  same  object  ;   and  such  claimi 

a  commission  from  his  majesty ;  and  were  adjudicated  upon  betwc<  n  tk 

if  it  makcij  ua  uusatififactory  dt'ter-  two  countries.    It  wa«  held,  honever, 

minatlon,  an  iqppeal  liea  to  hia  mt^  that  these  conventions  and  treaties, 

jesty  in  council ;  for,  the  kinp  ^c8er^•es  and  the  act  for  carry  ing  the  same  infj 

the  ultimate  right  to  decide  on  such  eHect,  did  not  exclude  the  jonsdictiaa 

queetione  bj  hit  own  authority,  and  of  a  oonit  of  equity  to  emnine 

doea  not  commit  their  determination,  enfiwoe  equities  attaching  upon  At 

to  any  mnnicipal  court  of  justice.  compensation  in  the  handf*  of  tb« 

Bool  If  taken  under  the  colour  of  person  in  whoae  fiivour  the  awvd 

mOttaiy  authority,  ftlle  under  die  of  the  eomniiarionfln   had  baai 

same  rule.   If  {nropertybe  taken  by  an  made;  (HiU      R§arfkm,  %  Hus^flfi 

officer  under  the  supposition  tliat  it  is  Rep.  609,  overrulinir  5.  C.  in  2  San. 

the  property  uf  a  hostile  state,  or  of  6c.  Stu.  4ii7  ;)    and  it   was  boldci 

individoab,  whidi  ou^t  to  be  ooa-  diat,  where  a  person,  in  whose  fimm 

fiscated,  no  municipal  court  can  judge  an  adjudication  uii  lrr  «uch  coti^fn- 

of  the  propriety  or  impropriety  of  the  tions  has  been  made  by  the  cob* 

aeiznre :  it  can  be  judged  of  only  by  missioners  or  by  the  Priry  Coiad, 

an  authority  delegated  by  his  majeety,  ia  afiectcd  by  a  trust  or  hj  fnad,  • 

and  by  ]uh  luajcMty,  ultimately,  as-  court  of  equity  has  jurifidiction  » 

aisled  by  the  lords  in  council.    There  enforce  the  troat  ot  rehcve  agoimt  the 

are  no  direct  dedakma  on  audi  qneo-  ftend  (id*  tUdL) ;  end  die  aams  priD> 

tions,   because,  as   was  stated  by  dple  wonld,  no  donbt,  be  exteoM 

Lord  Afrinsfield,  in  Lindo  v.  Rodnejff  to  cases  of  capture  or  prize. — C. 
they  are  coses  of  rare  occurrence.       (174)  See  antt^  a.  196,  pajs  385, 

JS^MnatoM      Btdmehmul^  Knapp'e  note    (168),   m  (0  muMt 

Kcp.  310.   357-8  ;    Caux  v.   Eden,  «Aya^-C. 
Dougl.  di»2  i  iMUb  T.  £odHgg,  Id.  81S. 
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in  a  word,  to  replace  evenr  thing  on  the  same  footing  on  sm  m. 
which  it  stood  previous  to  the  enemy's  capture.  tsu9,jxf. 

The  justice  or  injustice  of  the  war  makes  no  difference  in 
this  case, — not  only  because,  according  to  the  voluntary  law 
of  nations,  the  ^yar,  as  to  its  effects,  is  reputed  just  on  both 
sides,  but  likewise  because  war,  whether  just  or  not,  is  a 
national  concern ;  and,  if  the  subjects  who  fight  or  suffer  in 
the  national  cause,  should,  after  thej  have,  either  in  their 

rons  or  their  property,  fallen  into  the  enemy's  power, 
by  some  fortunate  incident,  restored  to  the  hands  of 
their  own  people,  there  is  no  reason  why  they  should  not 
be  restored  to  their  former  condition.  It  is  the  same  as  if 
they  had  never  heen  taken.  If  the  war  be  just  on  the  part 
of  their  nation,  they  were  unjustly  captured  by  the  enemy; 
and  thus  nothing  is  more  natural  than  to  restore  them  as 
soon  as  it  becomes  possible.  If  the  war  be  unjust,  they  are 
under  no  greater  obligation  to  bu&qt  in  atonement  for  its 
injustice  than  the  rest  of  the  nation.  Fortune  brings  down 
the  evil  on  their  heads  wheu  they  arc  tikcii ;  bhe  deiiveicj 
them  from  it  when  they  escape.  Here,  u^ain,  it  is  the  same 
as  if  they  never  had  been  captured.  JNeitiier  their  own 
sovereign,  nor  the  enemy,  has  any  particular  right  over  [  898  ] 
them.  The  enemy  has  lost  hy  one  accident  what  he  had 
gained  by  another. 

Persons  return,  and  things  are  recovered,  by  the  right  of  How 
postliminium,  when,  after  having  been  taken  by  the  enemy,  ^' 
they  come  again  into  the  power  of  their  own  nation  (§  204). 
This  right,  therefore,  takes  effect  as  soon  as  such  persons 
or  things  captured  by  the  enemy  fall  into  the  hands  of  sol- 
diers belonging  to  their  own  nation,  or  are  brought  back  to 
the  army,  the  camp,  the  territories  of  their  sovereign,  or  the 
places  onder  his  command. 

Those  who  nnite  with  as  to  carry  on  a  war  are  joint  par- 5907.  WIm- 
ties  with  us :  we  are  engaged  in  a  common  cause ;  our  ther  it  ukm 
right  is  one  and  the  same;  and  they  are  considered  u ^^^''^ ^^""^ 
making  but  one  body  with  us.    Therefore,  when  persons  or  n76][^^"^ 
things  captured  by  the  enemy  are  retaken  by  our  allies  or 
auxiliaries,  or  in  any  other  !ii;in!ier  fall  into  their  hands, 
this,  80  far  as  relates  to  the  etiect  of  tho  right,  is  precisely 
the  same  thing  as  if  they  were  com(?  again  into  our  own 
power ;  bince,  in  the  cause  in  which  we  are  jointly  embark- 
ed, our  power  and  that  of  our  allies  is  but  one  and  the 
same.    The  right  of  postliminium  therefore  takes  effect 
among  those  who  carry  on  the  war  in  conjuncUon  with  us; 
and  the  persons  and  things  recovered  by  them  from  the 
enemy  are  to  be  restored  to  their  former  condition.  (X75) 

(175)  As  to  the  general  rule  in  the  But,  in  general,  the  precise  rule  iM 
Absence  of  treaty,  see  Santa  Cniz,  fixed  by.  treaty  between  allies.  !<<• 
1  Rob.  Rep.  49  i  ante,  385,  n.  (168).  ibid^-C. 
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BOOK  m.      But,  (loo?  tliis  right  take  place  in  the  territories  of  our 
CHAP.  XIV.  allies  ?    Here  a  distinction  arises.    If  those  .•illies  make  a 
common  cause  with  us, — if  they  are  associates  iu  the  war. — 
we  are  necessarily  entitled  to  the  right  of  postlimiiiiUiQ 
in  their  territories  as  well  as  in  our  own :  for,  their  sta^te  is 
united  mill  oun^  «nd,  togetlier  with  it,  oontlniies  bvt  0110 
par^  in  the  war  we  carry  on.   Bnt  if,  as  in  our  times  la 
ireqiiently  the  practice,  an  ally  only  gives  ns  a  stated  suc- 
cour stipulated  hj  treaty,  ana  does  not  himself  come  to  a 
rapture  with  our  enemy,  between  whose  state  and  his  owi^ 
in  their  immediate  relations,  pence  continues  to  he  observea. 
— in  this  case,  only  the  auxiliaries  >vhom  he  sends  to  our 
assistance  are  partakers  and  associates  in  the  war ;  and  hi» 
dominions  remain  in  a  state  of  neutrality, 
§208.  Of  no    Kow,  the  right  of  postUmiuium  does  not  take  effect  io 
••'^^^  neutral  countries:  for,  when  a  nation  chooses  to  remain 
tioiur     i^^ut^^  ^  ^  '^^t      >b  bound  to  consider  it  as  equally  just 
on  both  sides,  so  far  as  relates  to  its  effects, — and,  conse- 


quently, to  look  upon  every  capture  made  by  either  party 
as  a  lawful  acquisition.  To  allow  one  of  the  parties,  in 
prejudice  to  the  other,  to  enjoy  in  her  dominions  the  right 

[  894t  ]  of  claiming  things  taken  by  the  latter,  or  the  right  of  post- 
liminium, would  be  declaring  in  favour  of  the  former,  and 
departing  from  the  line  of  neutrality. 
§209. What  Katurally,  every  kind  of  property  might  be  recovered  by 
recoverSIe  ^ght  of  pustliiuiiiium  ;  and  there  is  no  intrinsic  reason 
b^TtUis'  movables  should  be  excepted  in  this  case,  provided 

right  (176)  thoT  Can  bo  Certainly  recognised  and  identified.  Aeoord- 
ingly,  the  ancients,  on  recovering  audi  tlungs  from  the 
enemy,  frequently  restored  them  to  their  former  owners.* 
But  the  difficulty  of  recognising  things  of  this  nature,  and 
the  endless  disputes  which  would  arise  from  the  prosecu- 
tion of  the  owners'  claims  to  them,  have  been  deemed  mo- 
tives of  sufficient  weight  for  the  general  establishment  of  a 
contrary  practice.  To  these  considerations  we  may  add, 
that,  from  the  little  hope  entertained  of  recovering  effects 
taken  by  the  enemy  and  once  carried  to  a  place  of  safdu.  a 
reasonable  presumption  arises  that  the  former  owners  iiave 
relinqmshed  their  property.  It  is  therefore  with  reason 
that  m(miiU»  cr  loot//  are  excepted  from  the  rifht  of 
postliminium,  unless  retaken  from  the  enemy  immeSately 
after  his  capture  of  them;  in  which  c^e,  the  proprietor 
neither  finds  a  difficulty  in  recognising  his  effects,  nor  is 
presumed  to  have  relinquished  them.  And,  as  the  custom 
has  onco  been  admitted,  and  is  now  well  established,  there 
would  be  an  injustice  in  violating  it  (Prelim,  i  26).  Among 


(178)  Ah  to  movables  and  bhips,  *  See  several  instances  in  Crrottust 
amte,29^iu^,  book  iiL     xvi.  S 
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the  Romans,  indeed,  slaves  were  not  treated  like  other  book  in 
moTfthle  proDertj :  thej,  by  the  right  t€  poBtlmuiUttin,  ohap.  xiv. 
were  restorea  to  tiieir  masters,  eren  ▼hen  the  rest  of  tho 
booty  wu  detftmed.  The  reason  of  this  is  evident :  for,  as 
it  was  at  all  times  easy  to  recognbe  a  slave,  and  ascertain 
to  ifhom  he  belonged,  the  owner,  still  entertaining  hopes 
of  recovering  him,  was  not  supposed  to  have  relinquished 
Vis  right. 

Prisoners  of  warj  who  have  given  their  parole, — territories  §  210.  Of 
and  towns  which  have  submitted  to  the  enemy,  and  have 
eworn  or  promised  allegiance  to  him, — cannot  of  themselves  J^^^ 
rtitura  to  their  former  condition  by  the  right  of  postlimi-  turn  by  the 
nimn :  for,  faith  is  to  be  kept  even  with  enemies  (§174).      nghtof  poat> 

Bnt  if  the  sovereign  retakes  those  towns,  oonntries,  or 
prisoners,  who  had  surrendered  to  the  enemy,  he  recovers  ^  ^' 
all  his  former  rights  over  them,  and  is  bound  to  re^^establiBh  5'^^ '  '^'"^y 
them  in  their  pristine  condition  (§  206).  In  this  case,  they  ^^^J"^"* 
eigoy  the  right  of  postliminium  without  an^  breach  of  their 
word,  any  violation  of  their  plighted  faith.  The  enemy 
loses  by  the  chance  of  war  a  right  which  the  chance  of  war 
had  before  given  him.  But,  concernincr  prisoners  of  war,  a 
distinction  is  to  be  made.  If  they  were  entirely  free  on 
their  parole,  the  single  circumstance  of  their  coming  again 
into  the  power  of  their  own  nation  does  not  release  them, 
-—since,  even  if  they  had  returned  home^  they  would  still 
have  oontinned  prisoners.  The  consent  of  the  enemy  who 
had  captored  them,  or  his  total  sabiugation,  can  alone  dis- 
charge them*  Bat,  if  they  have  only  promised  not  to  effect 
their  escape, — a  promise  which  prisoners  fre<|ucntly  make  [-395  ] 
in  orrler  to  avoid  the  inconveniences  of  a  jail, — the  only 
oblig  ition  incumbent  on  them  is,  that  they  shall  not,  of 
themselves,  quit  the  enemy's  country,  or  the  place  assigned 
for  their  residence.  And  if  the  troops  of  their  party 
should  gain  possession  of  the  place  where  they  reside,  the 
consequence  is,  that,  by  the  right  of  war,  they  recover  their 
liberty,  are  restored  to  their  own  nation,  and  reinstated  in 
theur  former  condition.  (178) 

(177)  In  general,  aa  regards  coua>  alisolutely  new.    TTpon  this  principle 

tries  m  peraoiu  taken  by  a  belligerent  was  decided  aa  iittportant  queHtion 

state,  who  were  not  the  mtgectB  of  in  the  case  of  Boedt*  Lnly  6  Wb>. 

that  state  during  any  preceding  part  Rep.  233 ;  and  on  the  same  principle 

of  the  same  war,  a  (hlicrent  rule  pre*  it  was  eetsblished,  that»  if  a  neutral 

vtils  tiian  that  laid  down  hy  Vattel,  have  but  just  set  his  foot  on  the 

sect.  211 ;  for,  the  law  of  postliminium  colony  of  an  enemy  for  a  few  hours 

implies  that   the   party  claiming  it  heforo  its  capture;  but  if  ii  hr  proved 

rttttma    to    bis   preotom    character.  thcU  he  loent  then  for  Uie  purixm  of 

Aod  ha  wfao^  ditriiig  llie  whole  war,  mUling,  then  his  property  wiU  he 

has  been  the  subject  of  the  enemy  subject  to  condemnation,  as  if  he 

alone,  must  be  considered,  wlien  he  were  a  native  enemv.    And  aee  tbe 

fiUIs  into  the  hands  of  the  rival  utate,  Ihanoy  5  Rob.  Rep.  60. — G. 
not  as  ntrnntng  to  a  previous  ch*.      (178)  See  note  (177),  tutt*. 
iMter,  bat  ae  ao^uiiuig  e  ehamcter 
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BooKin.      Wten  a  town,  reduced  by  the  enemy's  arms,  is  retaken  by 
owAF.  Mv.  those  of  her  own  Bovcrcigu,  she  is,  as  we  have  above  seen, 
§2i3.Wbe-i'e8tored  to  her  former  condition,  and  reinstated  in  tho  pes- 
dMT  fhk    session  of  all  her  rights.   It  is  asked  wHether  slie  thus  »- 
to     ^^^^  "^^^^  P^^  ^  ^er  property  as  had  been  alienated  hj 
u,^       the  enemy  while  he  kept  her  in  subjection.   In  the  first  phMe, 
pwty  itMii-  we  are  to  make  a  distinction  between  movable  property  not 
ated  by     recoverable  by  the  right  of  postliminium  (§  202)^  and  im- 
tlweiMmj.  movables.     The  former  belongs  to  the  enemy  wbo  gets  it 
into  his  hands,  and  he  may  irrecoverably  alienate  it.    As  to 
immovables,  let  it  be  remt inhered  that  the  acquisition  of  a 
town  taken  in  war  is  not  fully  comummated  till  confirmed  by 
a  treaty  of  peace  ^  or  by  the  entire  submission  or  deatmction 
of  the  state  to  which  it  belonged  (§  197).    Till  then,  the  sove- 
reign of  that  town  has  hopes  of  retaking  it,  or  of  reeoToring  it 
by  a  peace.   And  from  we  moment  it  returns  into  his  power, 
he  restores  it  to  all  its  rights  (§  205),  and  consequendj  it 
recoTors  all  its  possessions,  as  far  as  in  their  nature  they  are 
recoverable.   It  therefore  resumes  its  immovable  possessions 
from  the  hands  of  those  persons  who  have  been  so  prematurely 
forward  to  purchase  them.    In  buying  them  of  mic  who  had 
not  an  absolute  ri^ht  to  dispose  of  them,  the  purchasers  made 
a  hazardous  bargain ;  and  if  they  prove  losers  by  the  transac- 
tion, it  is  a  consequence  to  which  they  deliberately  exposed 
themselves.    But  if  ihat  town  had  been  ceded  to  the  enemy  by 
a  treaty  of  peaoe,  or  was  completely  fallen  into  his  power  by 
the  submission  of  the  whole  state,  she  has  no  longer  any 
claim  to  the  ri|;ht  of  postUminium ;  and  the  alienation  of  any 
of  her  possessions  by  the  conqueror  is  valid  and  irreyersiUei 
nor  can  she  lay  claim  to  them,  if,  in  the  sequel,  some  fortunate 
revolution  should  liberate  her  from  the  yoke  of  the  conqueror. 
Wlien  Alexander  made  a  present  to  the  Thessalians  of  the 
sum  due  from  them  to  the  Thebans  (see  §  77),  he  wa«  so  abso- 
lutely master  of  the  republic  of  Theoes,  that  he  destroyed  the 
city  and  sold  the  inhabitants. 

The  same  decisions  hold  good  with  regard  to  the  immoT- 
able  proDcrty  of  individuals,  prisoners  or  not,  whkh  has  been 
aHenatea  by  the  enemy  while  he  was  master  of  the  oountiy. 
€^otius  proposes  the  question  with  respeet  to  immovable  pio- 
]  erty  possessed  in  pk  neutral  country  oy  a  prisoner  of  war.* 
[  396  J  But,  according  to  the  principles  we  have  laid  down,  thii 
question  is  groundless :  for,  the  sovereign  who  malces  a  pri- 
soner in  war,  has  no  other  right  over  him  than  that  of  detain- 
ing; his  person  nntil  the  conclusion  of  the  war,  or  until  he  be 
ransomed  (§§  148,  &;c.) ;  but  he  acquires  no  right  to  the  pri- 
soner's property,  unless  he  can  seize  on  it.  It  is  impossible  to 
produce  any  ualuial  reason  why  the  captor  should  have  a  right 
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to  dispose  of  hia  prisonor^s  property,  unless  the  prisoner  has  book  hi. 
it  about  liim. 

Whon  a  nation,  a  people,  a  state,  has  been  entirely  8ub»||||3^<|i7)|^ 

dued,  it  is  asked  whether  a  revolution  can  entitle  them  to  the  thcr  a  na- 
right  of  postliminium.     In  order  justly  to  answer  this  ques- tion  that  hai 
tion,  there  must  again  be  a  distinction  of  cases.  If 
conquered  state  has  not  yet  acquiesced  in  her  new  subjection,  ,iu,Ji.ancn- 
has  not  voluntarily  submitted,  and  has  only  ceased  to  resist  joy  the  right 
from  inability, — if  her  victor  haa  not  laid  aside  the  sword  of  of  pogtlimi- 
eonquest  and  taken  up  the  sceptre  of  peace  and  equity,— 
such  a  people  are  not  really  subaued :  the  j  are  only  defeated 
and  oppressed ;  and,  on  being  delivered  by  the  arms  of  an 
ally,  they  doubtless  return  to  their  former  situation  (§  207). 
Their  ally  cannot  become  their  conqueror ;  he  is  their  deli- 
verer ;  and  all  the  obligation  of  the  party  delivered  is  to  re- 
ward him.    If  the  subsequent  conqueror,  not  being  ally 
to  the  state  of  which  we  speak,  intends  to  keep  it  under  his 
own  jurisdiction  as  the  reward  of  his  victory,  he  puts  him- 
self in  the  place  of  the  former  conrjueror,  and  becomes  the 
enemy  of  the  state  which  the  other  had  oppressed:  that 
state  may  lawfully  resist  him,  and  avail  herself  of  a  favour- 
able  opportunity  to  recover  her  liberty.    If  she  had  been 
unjustly  oppressed,  he  who  rescues  her  from  the  joke  of  the 
oppressor  ought  generously  to  reinstate  her  in  the  possession 
of  all  her  rights  (§  208). 

The  question  changes  with  tegu^  to  a  state  which  has 
voluntarily  submitted  to  the  conqueror.  If  the  people,  no 
longer  treated  as  enemies,  hwt  nctual  snt>jret3,  have  sub- 
mitted to  a  lawful  goTernmeut,  they  are  thenceforward  de- 
pendent on  a  new  sovereign;  or,  being  incorporated  with 
the  victorious  nation,  they  become  a  part  of  it,  and  share  its 
fate.  Their  former  state  is  absolutely  destroyed;  all  its 
relations,  all  its  alliances  are  extinguished  (Book  II.  §  203). 
Whoever,  then,  the  new  conqueror  may  be,  that  afterwaras 
subdues  the  state  to  which  these  people  are  united,  they 
share  the  destiny  of  that  state,  as  a  part  shares  the  fate  of 
the  whole.  Thia  has  been  the  practice  of  nations  in  all  ages, 
— T  say,  even  of  just  and  equitable  nations, — especially  with 
reg;ird  to  an  ancient  conquest.  The  most  moderate  conqueror 
confines  his  generosity  in  this  particular  to  the  restoration 
of  the  liberties  of  a  people  who  have  been'  but  recently  sub- 
dued, and  whom  he  does  not  consider  as  perfectly  incorporated, 
or  well  cemented  by  inclination,  with  the  state  which  he  has 
conquered. 

If  the  people  in  question  shake  off  the  yoke  and  recover 
their  liberty  by  their  own  exertions,  they  regain  all  their 
rights  ;  they  return  to  their  former  situation ;  and  foreign 
nations  have  no  right  to  determine  whether  they  have  shaken 

off  the  yoke  of  lawful  authority,  or  burst  the  chains  of  slavery. 
Thtt9,  the  kingdom  of  Portugal, — which  had  been  aeized  on 
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BOOK  BL  Pliilip  II.  kins  of  Spain,  under  pretonoe  of  an  herediiMj 
nghty  but  in  reality  bj  force  and  the  terror  of  Iub  amii^— 
re-establiflhed  the  independency  of  her  erown,  and  recovered 
her  former  rights,  when  ehe  drove  out  the  Spaniarda^  aad 

placed  the  duke  of  Braganza  on  the  throne. 

§214.  Right    Provinces,  towns,  and  lands,  which  the  enemy  rp^ort'-*  bv 

of  pofUimi-  ^]^Q  treaty  of  peace,  are  certainhj  entitled  to  the  rigJtt  of  po$t- 

mum  tor      7««.         /•ii  ••i^  i 

what  h  rr-  timmium :  for,  the  sovereign,  in  whatever  manner  he  reco- 

stored  at  the  vers  them,  is  bound  to  restore  them  to  their  former  coniliiioD, 

p«ftce,       as  soon  as  he  regains  possession  of  them  (§  205).  The 

enemy,  in  giving  back  a  town  at  the  peaoe,  renounces  the 

right  he  had  acquired  hv  arms.   It »  jnat  the  same  as  if  he 

hiul  never  taken  it ;  and  the  transaction  fbmiBhea  no  reasoa 

which  can  justify  the  eovereign  in  refusing  to  reinstate  suob 

town  in  the  poflaeeflion  of  all  her  rights,  and  restore  her  to 

her  former  condition. 

§  ai5.  and      But  whatever  is  ceded  to  the  enemy  by  a  treaty  of  peace, 

MMtothe^^  truly  and  completely  alienated.     It  has  no  longer  aiiv 

^ggigy^      claim  to  the  right  uf  postliminium,  unless  the  treaty  of  peace 

be  broken  and  cancelled. 

5  S16.  Tha     And  as  things  not  mentioned  in  the  treaty  of  peace  re- 

main  in  the  condition  in  which  they  happen  to  be  at  the 

d^  lioi  ex-  ^^^'^  yfhen  the  treaty  »  concluded,  and  are,  on  botii  sidn^ 

irt  aftw  a  tacitly  ceded  to  the  present  possessor,  it  may  be  said,  in  go- 

neral,  that  the  right  of  postliminium  no  longer  ezkts  amr 

the  conclusion  of  the  peace.   That  right  entnrely  relates  to 

tiie  states  of  war. 

§  217.  Why  Nevertheless,  and  for  this  very  reason,  there  is  an  excep- 
dwajs  in  ^[^^  jjg  mnrJo  here  in  favour  of  T)ri!^oners  of  war.  Their 
"sovereign  is  bound  to  release  them  at  the  peace  {§  154).  But, 
if  he  cannot  accomplish  this, — if  the  fate  of  war  compels  him 
to  accept  of  hard  and  unjust  conditions, — the  enemy,  who 
ought  to  6et  the  prisoners  at  liberty  when  the  war  id  teriai* 
,  nated,  and  he  has  no  longer  any  thing  to  fear  firom  then 
(!l  150,  158),  continues  the  state  of  war  with  respect  to 
them,  if  he  still  detains  them  in  captivity,  and  eepeeially 'd 
he  reduces  them  to  slavery  ({  152).  They  have  UMreforo  a 
right  to  effect  thdr  escape  from  lum,  if  tfa«y  have  an  oppo^ 
tunity,  and  to  return  to  their  own  country,  equally  as  in  war 
time;  since,  with  regard  to  them,  the  war  Btill  continues. 
And  in  that  case,  the  Hovereign,  from  his  oblig:ition  to  pro- 
tect them,  is  bound  to  restore  them  to  their  iormer  condi- 
tion (§  205). 

^«18.They     i'  uither,  thoso  prisoners  who  are,  without  any  lawful  rea- 
•MfiMcren^D^  detained  after  the  conclusion  of  peace,  become  imiae> 
^Tneu-^  diatcly  free,  when,  once  escaped  from  captivity,  they  hafs 
tnUcowitiy.       reached  a  neutral  eonntry :  for,  enemtes  are  not  to  bi 
pursued  and  seiied  on  neutral  ground  ({  182) ;  and  whoem 
detains  an  innocent  prisoner  after  the  peace,  continues  to 
be  his  enemy.   This  rule  should  and  actually  does  obtaia 
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among  nat  i  ik^  wlio  do  not  admit  and  authorize  the  practice  book  m. 
of  ensliiviiig  piidoueid  of  war.  chap,  xiv. 

It  18  goffioientlj  endenft  from  the  premises,  that  prisoners  1 2i9.  Bow 
are  to  be  eonsidered  as  oituena  irho  may  one  dav  return  to  ^® 
their  ooantrj :  and,  when  they  do  retwniy    is  the  dut^  of  J^'^L  If  ^i. 
the  soyereign  to  re-establish  them  in  their  former  condition,  mam  tub- 
Hence  it  clearly  follows,  that  the  rights  of  every  one  of  tirt. 
^ose  prisoners,  together  with  his  obligations  (or  Uie  rights 
of  others  over  him),  still  subsist  undiminished, — only  the  [  B98  ] 
exertion  of  tliem  is,  for  the  most  part,  dospcnded  during  the 
time  of  his  captivity. 

The  prisoner  of  war  therefore  retains  a  right  to  dispoBC  of  i  220.  Tm. 
his  property,  particularly  m  case  of  death:  and,  as  there  ^^JJJJJ^* 
iK^hing  in  the  state  of  captivity  which  can  in  thie  latter  re-^^^ 
spect  deprive  him  of  ihe  exeroise  of  hie  right,  the  teBtaanent 
of  a  prisoner  of  war  oi^ght  to  he  valid  in  his  ofn  eovntryy 
mkleae  rendered  void  by  some  inherent  defect. 

With  nations  which  have  established  the  indissolubility  of  §  221.  Mw> 
the  marriage  ties,  or  have  ordained  that  they  should  continue 
for  life  unless  dissolved  by  the  judgment  of  a  court,  those 
ties  still  subsist,  notwithstanding  the  captivity  of  cue  of  the 
parties,  who,  on  his  return  home,  is,  by  postiimininm,  again 
entitled  to  ail  his  matniii'jiH;il  rights. 

We  do  not  here  enter  iiitu  a  deiail  of  what  the  civil  laws  of  i  221.  B« 
particular  nations  have  ordained  with  reqteot  to  the  rij^t  of  "^^"^ 
postliminium :  we  content  onraelves  with  observing  that  snch  ^^J^!^ 
focal  regnlations  are  obligatory  o&  the  suhjecta  (3  tlie  state  afam^^iit. 
alone,  and  do  not  affect  foreigners.    Neither  do  we  here  ex-  biuhed  hj 
eaoine  what  has  been  settled  on  that  head  by  treaties :  those  ^'^^^^^ 
particular  compacts  establish  merely  a  conventional  right,  *''^'®"^* 
which  relates  only  to  the  contracting  parties.    Customs  con- 
firmed by  long  ami  constant  use  are  obligatory  on  those  na- 
tions who  have  given  a  tacit  consent  to  them;  and  they  are 
to  be  respected,  when  not  contrary  to  the  law  of  nature :  but 
those  which  involve  an  iiifringemeut  of  that  sacred  law  are 
fajudty  and  invalid ;  uid,  instead  of  conformiug  to  such  customs, 
e¥er^  nation  is  bound  to  use  her  endeavomra  to  ciiMst  tiieir 
abohtion.   Among  the  Bomans  the  right  of  jpostlimaninm 
was  in  force,  even  in  times  of  profoimd  peace,  with  respect  to 
nations  with  which  Rome  bad  neitibw  connections  of  mend- 
ship,  rights  of  hospitality,  nor  alliance.*    This  was  because 
those  nation?  were,  as  we  have  already  observed,  considered 
in  some  measure  as  enemies.    The  prevalence  of  milder  man- 
ners has  almost  everywhere  aboiiahed  that  remnant  of  bar- 
barism. 
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CIUP.  XV. 

OF  THB  BIOHT  OF  FBIVAIB  PKBSOVS  IN  WAB. 

I  m  Sub.    THE  right  of  making  war,  as  we  have  shown  in  the  te 

joct?  cannot  cliaptcF  of  tliis  book,  solelj  belongs  to  the  BOWeign  power, 

SnltlM  irtib  ^^  ^^^^'^^       ^^^y  ^^^^^^^^  wlietlicr  it  be  proper  to  imdortake  the 
iIj,  ^  *  war,  and  to  declare  it,  but  likewise  directs  all  its  oporationa, 
tereign's     as  circumstances  of  the  utmost  importance  to  thesafetjof 
order.       the  State.    Subjects,  therefore,  cannot  of  tliemselves  take 
any  steps  in  this  affair;  nor  arc  they  allowed  to  comiuii  any 
act  of  hostility  without  orders  from  their  sovereign.   Be  it 
understood,  howerer^  that,  under  the  head  of  hostilities,'* 
we  do  not  here  mean  to  include  self-defenee.   A  subject  DSf 
repel  the  violence  of  a  fellow-citizen  when  the  magistiate*! 
assistance  is  not  at  hand ;  and  with  much  greater  reason  nij 
he  defend  himself  against  the  unexpected  attacks  of  foreigners. 
§  224.  That     The  Sovereign's  order,  which  commands  acts  of  hostilitr, 
order  may   and  gives  a  right  to  commit  them,  is  either  general  or  parti- 
b«gMMnl  rpjjg  declaration  of  war,  which  enjoins  the  siih)ect?ai 

ln,^  large  to  attack  the  enemy's  subjects,  implies  a  trencral  orapr. 

The  generals,  officers,  soldiers,  privateers-men,  and  partisans, 
being  all  commissioned  by  the  sovereign,  make  war  by  virtae 
of  a  particular  order. 
1 226.         But,  though  an  order  from  the  sovereign  be  necessa^  to 
8«an«  of    authorize  the  subjects  to  make  war,  that  necessity  wbollj  k- 
the  n'jr^o-  gaits  from  the  laws  essential  to  every  political  society,  ssi 
2»Lr*'**       ^^^^       obligation  relative  to  the  enemy.    For,  wben 
one  nation  takes  up  arms  against  another,  she  from  th;it  m'> 
ment  declares  herself  an  enrmy  to  all  the  individuals  of  tk 
latter,  and  authorizes  them  to  treat  her  as  such.    What  right 
could  she  have  in  that  case  to  complain  of  any  acts  of  hos- 
tility committed  against  her  by  private  persons  without  orders 
from  th^  superiors?   The  rule,  therefore,  of  which  we  hat 
speak,  relates  rather  to  public  law  in  general,  than  to  th«  Itw 
m  nations  properly  so  called,  or  to  &e  principles  of  ths  re- 
ciprocal obl^Kations  of  nations. 
}  sss.  Why       ^®  confine  our  Tiews  to  the  law  of  nations,  considered  in 
thp  law  of  itself, — when  once  two  nations  are.  engaged  in  war,  all  the 
nations      Bubjects  of  thn  one  mny  commit  hostilities  against  those  of 
f^^^i'^the  other,  and  do  tlieru  all  the  mischief  authorized  by  the 
state  of  war.    But,  should  two  nations  thus  encounter  each 
other  with  the  collective  weight  of  their  whole  force,  the  wu" 
would  become  much  more  bloody  and  destructive,  and  coold 
hardly  be  terminated  otherwise  than  by  the  utter  cxtinctka 
of  one  of  the  parties.   The  examples  of  ancient  wars  ahss* 
dantly  prove  the  truth  of  this  assertion  to  any  man  who  niD 
for  a  moment  recall  to  mind  the  first  wars  waged  by  Bdse 
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against  tlie  popular  republics  by  which  she  was  surrouuded.  book  iu. 
It  is  thei\;turtj  with  good  reason  that  the  contrary  practice 
has  grown  into  a  cufitom  with  the  nations  of  Europe, — at  least 
with  lJuMe  lliat  keep  up  regular  Btsnding  armies  or  bodies  of 
militia*  The  troops  uone  oarry  on  the  war,  while  the  rest 
of  the  nation  remain  in  peace.  And  the  necessity  of  a  special 
order  to  act  is  so  thoronghlj  established,  that,  even  after  a 
declaration  of  war  between  two  nations,  if  the  peasants  of 
themselves  commit  any  hostilities,  the  enemy  shows  them  no 
mercv,  but  hnnirs  them  up  as  he  would  so  many  roltbers  or 
baiiditii.  The  crews  of  private  ships  of  war  stand  in  the  same 
predicament :  a  commission  from  their  sovereign  or  admiral 
can  alone,  in  case  they  are  captured,  insure  them  such  treat- 
ment as  is  given  to  prisoners  taken  in  regular  wuriuro. 

In  deelarations  of  war,  howeyer,  the  ancient  form  is  still  ( sir.  Pn^ 
retained,  by  which  the  sabjeets  in  general  are  ordered,  not 
only  to  break  off  all  intercourse  inth  the  enemy,  (179)  but  '^^^J^  ^ 
also  to  attack  him.  Custom  interprets  this  gener^  order.  It 
anthoriies,  indeed,  and  eyen  obliges  every  subject,  of  what- 
ever rank,  to  secure  the  persons  and  things  belonging  to  the 
enemy,  when  they  fall  into  hands (179);  but  it  noes  not 
invite  thesubiects  to  undertake  any  offensive  expedition  with- 
out a  commission  or  particular  order. 

There  are  occasions,  iiuwever,  when  the  subjects  iiuiy  reason- 1  228.  Wh*4 
ably  suppose  the  sovereign's  will,  and  act  in  consequence  of  P"^***  p«'- 


preramiog 


by  custom  generally  confined  to  3ie  troops,  if  the  inhabitants 
01  a  strong  place,  token  by  the  enemy,  haye  not  promised  or 
sworn  submission  to  him,  and  should  find  a  fayourable  oppor-  niga'*  wUL 
tnnitj  of  surprising  the  garrison,  and  reooyerinc  the  place  for 
their  sovereign,  they  may  confidently  presume  that  the  prince 
will  approve  of  this  spirited  enterprise.  And  where  is  the 
man  that  shnW  dare  to  censure  it?  It  is  true,  in<Ieed,  that, 
if  the  townsmen  miscarry  in  the  attempt,  they  will  experience 
very  severe  treatment  from  the  enemy.  But  this  does  not 
prove  the  enterprise  to  be  unjust,  or  contrary  to  the  laws  oi 
war.  The  enemy  makes  use  of  his  right,  of  the  right  of  arms, 
which  authorises  him  to  call  in  the  aid  of  terror  to  a  certain 
degree^  in  order  that  the  subjects  of  the  soyereign  with  whom 

(179)  HeDc«  it  it  illegal  to  hart  nj  Stat«»  y.  Barker,  Paine's  C.  C.  Rep. 

commercial  intorcourso  with  aa  enemy,  157.}    Thug,  Great  Britain  permitted 

or  even  to  pay  him  a  just  debt,  dariog  oommerciai  iotercourae  with  some  of 

w«r.  QtoUWy  b.  iiL  «u  hr.  I  8;  Bjti>  W  plMkt«tk»Di,  wbiltt  uuler  mptmn 

kershnek,  b.  i.  c.  iil. ;  Dr.  Phillimore  hy  the  Frrnrh.  Vi-  nu  r  sho  expected 

on  Licensofly  5;  THm  Hoop,  1  Rob.  Rep.  to  recover  them  back.    See  obaerva- 

198 ;  PoMi  T.  Bell,  8  Term  Rep.  548 ;  tiou  io  The  Hoop,  1  Rob.  Rep.  309 ; 

Wi'lhon  V.  Patteim,   7   Taunt.  '  439 ;  bot  these  exceptions  are  in  general 

3  Moriv.  R.  i69;  2  Ves.  &  Bea.  .'523;  carried  on  under  orders  in  council  and 

{Scholefield  T.  Eieheiberger,  7  Pet.  S.  C.  lio«n»es.— C.    J  See  The  William  Pom, 

k&p,SM,]  To  tiili  ceneial  nl«  tlMM  S  Wuh.  0. 0. lUp.  4MS.] 
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in.  lie  is  at  war  may  not  bo  willing:  to  venttire  on  s  ich  bold  under- 
.?!ii5:.£I:_  takings,  the  8uccop«  of  whicii  might  prove  fatal   to  hini. 

During  the  last  war,  tlie  inhabitants  of  Genoa  bu*i(ienly  took 
up  arms  of  their  own  accord,  and  drove  the  Aostriajis  from 
tiie      I  and  the  nrpnblio  oelebnteB  an  animal  txmmemtn- 
tioB  of  that  mat  by  wUeh  b1i0  reeoTered  her  liberty. 
|m  Prf-    Peraone  fitting  out  private  ahipe  to  eraiae  againet  the  eamj 
^•^rf      aeqidie  the  property  of  whatever  eaptnres  they  make,  at  a 
[  401  ]  oompensation  for  th^ir  disborsements,  and  for  the  risk»  the; 

run :  but  they  acquire  it  by  grant  from  the  sovereign,  who 
issues  out  commissions  to  them.  The  sovereign  allows  thf*n 
either  the  wlir^lr  or  a  part  of  the  capture:  this  entirely  depe&di 
on  the  nature  of  the  contract  he  has  made  with  them. 

As  the  subjects  are  not  under  a,u  obligation  of  scrufHiloiislj 
weighing  the  justice  of  the  war,  which  indeed  ihej  have  not 
alwigrs  an  opftortonitj  of  bouig  thoroughly  aoquamtod  vilh, 
and  reepeettng  which  they  are  bound,  in  ease  of  doubt,  tonlf 
on  the  loyereign's  judgment  (§  187), — ^they  unquestionalify 
may  with  a  safe  oonsoienoe  aerve  their  countiy  by  fitting  out 
privateers,  unless  the  war  be  evidently  unjust.  But,  on  the 
ofh^T  bfind,  it  is  an  infamous  proooedirt?  on  the  part  of 
foreii^ners,  to  take  out  eomniissions  from  a  prince,  in  order  to 
commit  piratical  depredations  on  a  nation  which  is  perfectly 
iTiiiocent  with  respect  to  them.  The  thirst  of  gold  is  their 
only  imlucement;  nor  can  tiie  commission  they  have  received 
efface  the  infamy  of  their  conduct,  though  it  screens  them 
fsom  jiMBuehment.  Those  alone  are  ezeneable,  who  th«e  aanil 
a  nation  whoee  ea«ie  ie  nndonbtedly  jmrti  end  thai  baa  tahm 
up  anas  with  no  other  yiew  thm  that  of  defending  herwM 
from  oppcession.  They  would  even  deserve  preiee  for  their 
exertions  in  such  a  cause,  if  the  hatred  of  oppression,  and  the 
love  of  justice,  rather  than  the  defire  of  riches,  stimulated 
them  to  geticrous  efforts,  and  induced  them  to  expoee  their 
lives  or  fortunes  to  the  haKar<ls  of  war. 
1 330.  Vo-  The  noble  view  of  gfiiumg  iubiructioD  in  the  art  of  war, 
Intam  ^j^^j  ^jj^g  accjuiriug  a  greater  degree  of  ability  to  render  use- 
fol  eeryiese  to  their  eountry,  has  introduced  t^e  eastern  of 
aerviiig  ae  yohmteeis  even  in  fi^rein  armies ;  aod  the  piaelMt 
ie  etndoabtedly  justified  by  the  si&Umity  of  the  motiye.  M 
present,  volunteers,  when  taken  by  the  enemy,  are  treated  is 
if  they  b^onged  to  the  am^  in  which  they  fight.  Ifeyunt 
ean  be  more  reasonable ;  they  in  fact  join  that  army,  and 
unite  with  it  in  supporting  the  same  cause ;  and  it  makes  httle 
diffcrenee  in  the  case,  whether  they  do  this  in  compliance 

with  any  obligation,  pr  at  t^e  &j^QaLme(m  ii9pi)lse  (4  tl^tir 

own  free  choice. 

1 131.  What    Soldiers  can  undertake  nothing  without  the  express  or  tacit 
MUimaad  command  of  their  officers.   To  obey  and  execute,  is  their 
.^\^rns  province,--Aot  to  ast  at  their  own  &ore^ :  they  am  only 
mstnunenti  in  the  hands  of  thekr  nomminiiers    Lst  it  to 
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remembered  here,  that,  by  a  tacit  order,  I  mean  one  which  is  book  iiu 
necessarily  included  in  an  express  order,  or  in  the  functions  _£5£L5I' 
vith  which  a  person  is  intrusted  by  his  superior.    What  is 
Slid  of  soldim  mgt  aim  in  %  proper  degree  1>e  vndenlood 
of  offieers,  aad  of  all  who  hsva 

Wherefore,  with  reepect  to  things  wmeh  are  not  introsted  to 
their  oharpe^  they  aaj  both  be  ooaaidered  as  private  indi- 
vkLoak,  who  are  not  to  undertake  atky  thing  without  orders. 

The  obligation  of  the  military  is  even  more  strict,  as  the 

martin!  hw,-  vxpre^Aj  forbids  acting  without  orders  ;  and  this 
discipline  is  so  necessary  that  it  prarcely  lenre'^  any  room  for 
presumption.  In  war,  an  enterprise  which  wears  a  very 
advantageous  appearance,  and  promises  almost  certain  success, 


woud  ha  daBgerooB)  m  aaoh  »  aaae^  tQ  leave  the  deeimoo  to 
the  judgment  of  men  in  •Bbordinate  atationa,  who  are  not 
ooquainted  with  all  the  views  of  their  general,  and  who  do  not 
poaaeaa  an  equal  degree  of  knowledge  and  experience!  it  ia 
therefore  not  to  be  presumed  that  he  intends  to  let  them  act 
at  their  own  discretion.  Fightinj^  without  orders  is  almost 
always  considered,  in  a  military  man,  as  fightinp;  contrary  to 
orders,  or  contrary  to  proliiiiition.  There  is,  therefore,  hardly 
any  case,  except  that  of  self-defence,  in  which  tltc  soldiers  and 
inferior  officers  may  act  wiiliout  orders.  In  that  one  case, 
the  ordera  ntaj  safely  be  presumed ;  or  rather,  the  right  oi 
aalf-defenoe  netnrnlly  belongs  te  erefy  one^  a»d  lequiree  no 
pemnasMm*  Daring  the  aiege  of  Fracae,  in  the  leal  war,  a 
party  of  Frendi  grenadiers  made  a  sally  withoet  ordari  end 
without  offioera|<— possessed  themselves  of  a  batterr^  spiked  e 
part  of  the  cannon,  and  brought  away  the  remainder  into  the 
city.  The  Roman  severity  wonld  have  punished  those  men 
with  death.  The  famous  example  of  the  consul  Maniius  is 
well  known,  who,  not^vithstanding  the  victory  gained  by  his 
son,  caused  capital  punishment  to  be  inflicted  on  him  for 
haviiig  engaged  the  enemy  without  orders.'*'  But  the  differ* 
enoe  St  liinea  and  mannera  obl^gaa  n  general  to  moderate  aaah 
aaterity.  The  naieachnl  Belliale  pwlicly  reprimanded  those 
brnve  grenadwra^  hot  secretly  oaoaad  money  to  be  distributed 
among  them,  as  a  reward  ler  theb  oonrage  and  alacrity.  At 
another  famous  siege  in  the  same  war,  that  of  Coni,  the  private 
men  of  some  battalions  that  were  stationed  in  the  fosses, 
made,  of  their  own  accord,  durinj?;  the  absence  of  their  officers, 
a  vigorous  sortie,  which  was  attended  with  success.  Baron 
Leutrum  was  obliged  to  pardon  their  transgression,  lest  he 
should  damp  an  ardour  on  which  the  safety  of  the  place  en- 
tirely depended.  Such  inordinate  impetuosity  should  uever- 
thelesa  be  oheeked  aa  &r  as  )N)8sible ;  sinee  it  may  eventnally 
be  prodnetive  of  &tal  oonaeqnenoea.  Andina  Caaatoa  inflieled 
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<  RAI'.  XV. 


BOOK  lii.  capital  puiiiHhuicnt  on  some  officers  of  his  army,  who  had, 
.without  orders,  marched  forth  at  the  head  of  a  handMof 
meiiy  to  Bvrprifle  •  body  of  three  thouBand  enemies,  and  bad 
saoceeded  in  catting  them  to  pieces.  This  rigour  he  jostiled, 
bj  Baying  that  there  might  have  been  an  ambnBcade,*— diMN^ 


eventre  potuisae  ut  esHtU  ifmdup^  J- 


c. 


* 


^  283.  Who-    Ib  the  etate  bonnd  to  indemnify  indiriduals  for  the  damages 

^  they  have  sustained  in  war  ?  We  may  learn  from  Grotii? 
bowad  to  in- authors  are  <livided  on  this  question. t  The  <inmages 
rjemnify  th«  under  consideration  are  to  be  distinguished  into  two  kjiida.— 
^ubjeoufor  those  done  by  the  state  itself  or  the  sovereign,  and  those  don? 

.  by  the  enemy.    Of  the  ih-nt  kind,  some  arc  done  deliberatelj 
w'^Tiso)  °  precaution,  as,  when  a  field,  a  house,  or  » 

garden,  belonging  to  a  private  perBon,  is  taken  for  the  ^ 
pose  of  erecting  on  the  epot  a  town  rampart,  or  any  oos 
[  408  ]  piece  of  fortificatioo^-^ir  iroen  his  standing  corn  or  his  sloie- 
houses  are  destroyed,  to  prevent  their  being  of  use  to  the 
enemy.  Such  damages  are  to  be  made  good  to  the  indiyidiial, 
who  should  bear  only  bis  quota  of  the  loss. (181)  But  there 
are  other  damages,  caused  bv  inevitable  necessity,  n?,  hr 
instance,  the  destruction  caused  by  the  artillery  in  retakmg  i 
town  iioin  the  enemy.  These  arc  merely  accidents, — they 
wre  miafortuficii  which  chance  deals  out  to  the  proprietors  oo 
whom  they  happen  to  fall.  The  sovereign,  indeed,  ought  to 
show  an  equitable  regard  for  the  sufferers,  if  the  dtoation  of 
his  affaurs  will  admit  of  it:  bat  no  oeHm  lies  against  the  stile 
for  misfortunes  of  this  nature, — for  losses  whicn  she  has  oees- 
sioned,  not  wilfnlly,  but  through  necessity  and  by  mere  icci- 
dent,  in  the  exertion  of  her  nghts.  The  same  may  be  mid 
of  damages  caused  by  the  enemy.  All  the  subjects  arc  cl- 
osed to  such  damages:  and  wo  to  him  on  whom  they  fail! 
le  members  of  a  society  may  well  eiicuuuter  such  risk  of 
property,  since  they  encounter  a  BiiTiilnr  risk  of  life  itself 
Were  the  state  strictly  to  indenmil y  all  those  whose  property 
is  injured  in  this  manner,  the  public  finances  would  s^jon  b0 
exhausted ;  and  every  individual  in  the  state  would  be  oUtged 
to  contribute  his  share  in  due  proportion, — a  thinff  nttm 
impracticable.  Besides,  these  indemnifications  would  be  liaUi 
to  a  thousand  abuses^  and  there  wonld  be  no  end  of  the 


nos 
Th( 


*To1efttiiit  QmB&moM,  qnolod  by 

GrotiM,  book  {iL  chap,  zriii.  |  i.  n.  6. 

(180)  On  tlie  conelosion  of  the  late 
WW  b«twe«n  Grest  Britain  and  Franc*, 
tt  WM  alipvUitod  thai  th«  lattw  ibovld 
mjikc  corapotiFation  for  tho  amnunt  of 
the  eonfitoatioDS  of  British  propertj, 
iB]^««l  to  Mttain  qvalifieallQiM }  and 
eommiMtoian  were  appointed  by  Mwh 
Btate  to  examine  and  ailjiidicnte  upon 
the  clttiuie,  and  u  regarded  Great  Bri- 

618 


toin,  the  TegnlAtliif         S9  0.  % 

0.  xzxi.  wa«  passed.    Bee  disni'>:  3i 
in  HiU  r.  Smtrxkm,  S  Bwieil'f  Rifi 
608.— a 
t  Lib.  ilL  ei^k  xz.  I  TtiL 

(ISl)  Tt  is  lofjul  to  take  posaeatioB 
of  thetio  for  tho  benefit  of  tho  cotoBt* 
nity,  and  no  action  lies  for  coopsMe* 
tion,  nor  ii  uj  weormhto^  mim 
(^ivi-n  by  act  of  IpiliuMBk  A  Jum 
Kep.  382.— €. 
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ticulars.  It  is  therefore  to  be  presumed  that  no  flneli  thing  book  in. 
yna  ever  intended  by  tiioee  who  united  to  form  a  aooietj.  ^ 
I  But  it  is  perfectly  consonant  to  the  duties  of  the  stoto  and 
the  soyereign,  and^  of  course,  perfectly  equitable,  and  even 
strictly  just,  to  relieve,  as  far  as  possible^  those  anhappr 
sufferers  who  have  been  ruined  by  the  ravages  of  war,  (1H*2) 
as  likewise  to  take  care  of  a  family  whose  liond  niv\  «nppnrt 
has  lost  his  life  in  the  service  of  the  state.  There  are  m:n\y 
debts  which  arc  considered  as  sacred  by  the  man  wlio  knows 
his  duty,  although  they  do  not  afford  any  ground  of  action 
against  him.* 


CHAP.  XVL 


[  404  ] 


0?  VABI0U8  OONYIirEIONS  MADB  DUBINa  THB  CX>UBSB  OF  chap,  xn. 

THB  WAB« 

WAR  would  become  too  cniel  and  destructive,  were  all  ^  233. 
intprcourse  between  enemies  absolutely  broken  off.    Accord-  Tf^ce^Mni 
ing  to  the  observation  of  Grotius,t  there  still  subsists  a^ff 
friendly  intercourse  in  war,  as  Virgil  J  and  Tacit      have  ex- 
presseil  it.    The  occurrences  and  events  of  war  lay  enemies 
under  the  necessity  of  entering  into  various  conventions. 
As  we  have  already  treated  in  general  of  the  observance  of 
futh  between  enemies,  it  is  mineoessai^r  for  us  in  this  place 
to  prove  the  obligation  of  faithfully  acting  np  to  those  con- 
ventions made  in  war :  it  therefnre  only  remains  to  explain 


(182)  See  note  (180),  p.  40S. 

*  It  is  in  genml  the  indlspeniable 

duty  of  eyery  sovereign  to  adopt  the 
mo9i  eiBeecioiM  meanirea  for  the  pro- 
toetfon  of  liis  mltfeolt  engaged  in  war, 
ill  eider  that  they  may  saffer  by  it  as 

little  an  pofjible,  instead  of  voluntarily 
exposing  tbem  to  greater  evik.  Duriug 
llie  mm  in  the  Nefherlaad*,  FhiUp  the 
Second  prohiViited  llio  roleaso  or  ox- 
change  of  prisonen  of  war.  He  for- 
bade Uie  peasants,  under  pain  of  death, 
to  f§j  say  oontribations  with  a  viow  to 
parcba!<o  an  immunity  from  f  il!:if:f»  find 
eonflagration ;  (183^  and,  under  the 
nme  penalty,  prohibited  Iho  xm  of 
eafeguardfl  sn<l  prol6ctioo.i.  In  oppo- 
aitlQa  to  thie  borbaxooA  ordioane^  the 


•tste»4seiioral  odt^ited  neaanret  fought 

with  oonrammate  wisdom.  They  pub- 
lished an  edict,  in  ttV.! -h,  after  Imvirj^ 
desoribed  the  destructive  ooneequeocea 
Hi  die  ^NHBish  barbarity,  they  exhorted 
(he  Flemings  to  attend  to  their  own 
preservation,  and  threatened  to  rotalifita 
on  all  who  should  obey  the  cruel  ordi- 
iiaaoo  of  Phillpb  By  eoeh  oondnet  they 
put  an  end  to  the  dreiidful  proeeedings 
to  which  it  had  given  birth. — fidiU  A.  d. 
1T97. 

t  Ub.  ilL       xzL  I  L 
t  ■  ■  BeUi  eomiMfola 

Tamo* 

flulDlIt  iilftpiiof>-Ai.  X,  MS. 
{  AiiBi.  lib.  sir.  oBpb  nzUL 


(183)  Our  enaotmentfl  against  ran-  c  72;)  Marshall  on  insurance,  431 ;  but 

ModBf  ihipe  or  pruperty  token  hj  en  exoefktioiu  ia  eaeee  of  oxtiome  neooMity 

enemy  are  in  the  ?nmo  i»plnl :  (23  Geo.  may  ho  allowed  by  <|ie  OOUt  of  Ad- 

2»  0.  25j  43  aeo.  3,  o.  165;  45  Qeo.  Z,  minl^.  Id,  Ibid, 
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Mos  m.  ^  nstare  of  tlieiii.  SometimeB  it  is  agreed  to 

hostilitiM  for  a  certain  time ;  and,  if  tliiB  conTontioii  be  made 
but  for  a  very  sbort  period,  or  onlj  regards  some  particalar 
place,  it  is  called  a  eesBation  or  snspeBsioa  of  arms.  So^ 
are  thoae  conyentions  made  for  the  purpose  of  burjin^  the 
dead  after  an  assault  or  a  battle,  and  for  a  parley,  or  a  con- 
ference between  the  generals  of  the  hostile  armies.  If  the 
agreement  be  for  a  more  conbiderabie  1< ni^th  of  time,  aad 
especially  if  general,  it  is  more  particnhiily  ili,>itiiiguished  by 
the  appellation  of  a  truce.  i^Iany  people  use  both  expressions 
indiscriminately. 

f  SS4.  DoM    The  truce  or  Buspension  of  arms  does  not  terminate  tbo 
noi  tonm.  ^^p.  |^  qqI^^  suspouds  its  oporations. 
dm«  ai«       ^  trace  u  either  partial  or  general.   By  the  former,  Im- 
am  A  suspended  only  in  certain  places,  as  between  m 

tmof)  it  town  and  the  army  besieging  it.  By  the  latter,  they  are  to 
either  pnr-  ccasc  generally,  and  in  all  yilriees.  between  the  belligerrnt 
tial  or  gene,  powers.  Partial  truces  may  also  admit  of  a  distinction  with 
respect  to  acts  of  hostility,  or  to  persons  ;  that  is  to  say,  tha 
parties  may  agree  to  abstain  from  certain  acts  of  hostility 
during  a  limited  time,  or  two  armies  may  mutually  conclude 
a  truce  ot  suspension  of  arms  without  regard  to  any  partieiir 
kr  place. 

^  m  e*.  A  general  truce,  made  for  many  years,  differs  from  a  peace 
nerai  truce  in  little  olse  than  in  leavins  the  question  which  was  the  ori- 
YMmT^    ginal  ground  of  the  war  still  undecided.   When  two  nations 

arc  weary  of  hostilities,  and  yet  cannot  agree  on  the  point 
which  constitutes  the  suhject  of  their  dispute,  they  generally 
have  recourse  to  this  kiii4  of  agreement.  Thus,  ins^tead  of 
peace,  loni?  truces  only  have  usually  been  made  between  the 
[  405  ]  Christains  and  the  Turks, — sometimes  from  a  false  spirit  of 
religion ;  at  other  times,  because  neither  party  were  willing 
to  aeknowledge  the  oAer  as  lawliil  oimers  of  their  respeetiTs 
possessions. 

{  nt.  Bf     It  is  neoessary  to  the  validitf  of  an  agreement,  that  it  be 

whom  tiiose  made  by  one  who  possesses  competent  powers.  'Ewerf  tlung 
2^™®^*J^done  in  war  is  done  by  the  authority  of  the  soTereign,  who 
alone  has  the  right  both  of  undertaking  the  war,  and  direct* 
ing  its  operations.  (§  4)  But,  from  the  impossibility  f^  f  ext> 
outing  every  thing  by  himself,  he  roust  necessarily  coniinuiii- 
cate  part  of  his  power  to  his  ministers  and  officers.  The 
question,  therefore,  is,  to  determine  what  are  the  things  of 
which  the  sovereign  reserves  the  management  in  his  own 
hands,  and  what  those  are  which  he  »  aatnr^y  presumed  to 
intrust  to  the  ministers  of  his  wiU,  to  the  geaerate  and  other 
officers  employed  in  military  operations.  We  have  above 
(Book  K/f  207)  laid  down  and  explained  the  principle  which 
is  to  serve  as  a  general  rule  on  this  subject.  If  the  sovereign 
has  not  given  any  special  mandate,  the  person  commanding 
in  his  name  is  held  to  be  in?e8ted  with  aLi  the  powers  neoes- 
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sary  for  the  reasonable  and  salutary  exercise  of  his  ftinctions,  book  m, 
— for  every  thing  which  naturally  follows  from  his  commission. 
Brory  thing  beycfDd  tbat  b  rcBonrgd  to  the  sorofeign,  who  10 
not  supposM  to  h«V0  delegated  u  greater  portioii  of  his  power 
than  IB  ncecwary  for  tiie  good  of  hia  afiaira.  Aeoordmg  to 
this  rale,  a  general  tmco  oan  odly  he  oonoluded  by  the  aore- 
raiga  himaelf,  or  by  some  pevaoii  on  whom  he  haa  ezpreaaly 
conferred  a  power  for  that  purpose.  For,  it  is  by  no  meanai 
necessary  to  the  success  of  the  war,  that  a  general  should  be 
invested  with  such  an  extensive  authority :  it  would  exceecf 
the  limits  of  his  functions,  which  consist  in  directing  the  mili- 
tary operations  ni  the  place  where  he  has  the  command,  and 
not  in  regulating  the  general  interests  of  the  state.  The 
eondnaion  of  a  general  tmee  ia  » toatter  of  ao  high  import* 
ance,  that  the  aoToreign  ia  always  pteanmed  to  haye  reaenred 
it  in  Ua  own  handa.  So  eiftaiiBiTe  a  power  srata  only  the 
▼ioeroy  or  governor  of  a  distant  ooontry,  for  the  territoriea 
under  ham;  and  eren  in  this  eaae,  if  the  trace  be  for  a  nam* 
her  of  years,  it  is  natural  to  suppose  the  sovereign's  ratifica- 
tion necessary.  The  Roman  consuls,  a-nd  other  commanders^ 
had  a  power  to  grant  general  truces  for  the  term  of  thrir 
commission  ;  but,  if  that  term  was  considerable,  or  the  truce 
made  for  a  longer  time,  it  required  the  ratification  of  the 
Benate  and  people.  £v6n  a  partial  truce,  when  for  a  long 
time,  Beema  also  to  aneed  the  or«finary  powers  of  a  general } 
and  he  can  only  oonehide  H  aonder  a  raaemtion  of  tta  being 
ratified  by  the  sovereign  authority* 

Bat,  as  to  partial  traeea  for  a  abort  period,  it  ia  often  ne- 
oasaary,  and  almost  always  proper,  that  the  general  should 
hnve  a  power  to  conclude  them  : — it  ia  necessary,  when  he  can- 
not wait  for  the  sovereign's  consent ;  it  is  proper  on  those 
occasions  when  the  tnice  can  only  tend  to  spare  the  effusion 
of  blood,  and  to  promote  the  mutual  advantage  of  the  con- 
tracting parties.  With  such  a  power,  therefore,  the  general 
or  commander  in  chief  is  natorally  supposed  to  be  invested.  [  406  ] 
Thus,  the  goyernor  of  a  town,  and  the  general  beaieging  it, 
may  agree  on  a  eeaaation  of  anna,  for  the  purpose  of  mirying 
the  d^,  or  of  coming  to  a  parley :  they  may  eyen  settle  a 
trace  for  some  months,  on  condition  that  tne  town,  if  not 
relieved  within  that  time,  shall  surrender,  kc.  Conventions 
of  this  kind  only  tend  to  mitigate  the  evils  of  war,  and  are 
not  likely  to  prove  detrimental  to  any  one. 

All  these  truces  and  suspensions  of  arms  are  concluded  by  g  238.  Th« 
the  authority  of  the  sovereign,  who  consents  to  some  of  them  »o^«"'«tt'« 
in  his  own  person,  and  to  others  through  the  ministry  of  ^isjjjj^j^ 
generals  and  officers.    His  faith  is  pledged  by  such  agree- 
meats,  and  he  ia  boond  to  enforce  their  obaeryance. 

The  trace  binda  the  contracting  parties  from  the  moment  fssa. 
of  its  being  concluded,  bnt  cannot  have  the  force  of  a  law,^ 
with  reg^  to  the  aobjecta  on  both  sides,  till  it  haa  been  so- 
ts lv2  611 
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BOOK  HI.  lemnly  proclaimed:  and,  as  an  unknown  law  imposes  no  o^li- 
*^  gation,  the  truce  does  not  become  binding  on  the  subjects 


*•  ^  until  duly  notified  to  them.    Hence,  if,  before  they  can  have 
oUtgitoqr.  Qijt^jng(j  certain  inforniation  of  its  being  concluded,  they  cona- 
mit  any  aot  continury  to  it— any  act  of  Eostility — they  wre  not 
punishable.   But*  u  the  soTeieign  is  bonnd  to  fulfil  his 

promises,  it  is  incumbent  on  him  to  cause  restitution  to  be 
made  of  all  prizes  taken  subsequent  to  the  period  when  the 
truce  should  have  commenced.  The  subjects  wlio,  through 
ignorance  of  its  existonro.  bnvo  faile<l  to  n!>sorvc  it,  are  not 
obliged  to  offer  an  inilomniiication,  any  moi  <■  than  their  sove- 
reign, who  was  unable  to  notify  it  to  them  sooner :  the  non- 
observance  of  the  truce,  in  this  case,  is  merely  an  accident, 
not  imputable  to  any  fault  on  his  part  or  on  theirs.  A  ship 
being  out  at  sea  at  the  time  when  the  truce  i&  published^  meets 
with  a  ship  belongmg  to  the  enemy,  and  sinks  her :  as  there  is  no 
guilt  in  this  case,  she  is  not  liable  to  pay  any  damage.  If  she 
has  made  a  capture  of  the  vessel,  all  the  obligation  she  lies 
under  is  to  restore  the  prize,  as  she  must  not  retain  it  in  vio* 
lation  of  the  tnico.  But  those  who  should,  through  their  own 
fault,  remain  ignorant  of  the  publication  of  the  truce,  would 
be  bound  to  repair  any  damage  they  had  caused,  contrary  to 
its  tenor.  The  simple  commission  of  a  fault,  and  especially 
of  a  slight  one,  may,  to  a  certain  degree,  be  suffered  to  pa^s 
with  impunity ;  and  it  certainly  does  not  deserre  to  be  pu- 
nished with  equal  severity  ss  a  premeditated  transgresrion: 
but  it  furnishes  no  plea  against  the  obligation  to  repair  the 
damages  accruing.  In  order,  as  far  as  possible,  to  obmto 
every  difficulty,  it  is  usual  with  sovereigns,  in  their  tmc^  as 
well  as  in  their  treaties  of  peace,  to  assign  different  periods 
for  the  cessation  of  hostilities,  according  to  the  situation  and 
distance  of  places. 
2  240.  Pub-  Since  a  truce  cannot  be  obligatory  on  the  subjects  unless 
known  to  them,  it  muiit  be  solemnly  published  in  all  the  places 
ite  mut.  ^i^j^  |g  intended  that  it  should  be  obserred. 
I S4L  Sob-  If  any  of  the  subjects,  whether  military  men  or  private 
jecu  COD-  citizens,  offend  against  the  truce,  this  is  no  violation  of  the 
tttt^taniM!  P'^hlio  faith ;  nor  is  the  truce  thereby  broken.  But  the  de- 
linquents should  be  compelled  to  make  ample  compensation 
for  the  damage,  and  severely  punished.  Should  their  sove- 
£  407  3  reignrefusetodojustice,  on  the  complaints  of  the  party  injured, 
he  thereby  becomes  accessory  to  the  trespass,  and  violates 
the  truce. 

{  242.  Vio-  Now,  if  one  of  the  contracting  parties,  or  any  person  by 
his  order,  or  even  with  his  simple  consent,  commits  any  act 
contrary  to  the  truce,  it  is  an  injury  to  the  other  contracting 
party :  the  truce  is  dissolved ;  and  the  iniured  party  is  en- 
titled immediately  to  take  up  arms,  not  only  for  the  purpose 
of  renewing  the  operations  of  the  war,  but  also  of  avenging 

the  recent  mjury  offered  to  him* 
m 
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Sometimes  a  penalty  on  the  infractor  of  the  truce  is  book  m. 
reciprocally  stipulated;  and  then  the  truce  is  not  imme-  ^ 
diately  broken  on  the  fint  infraction.   If  the  party  offisndingl  Btu 
submits  to  the  penalty,  and  repairs  the  damage,  the  trace  J|"'*^" 
BtUl  flubsists,  and  the  offended  party  has  nothing  further  to  aj^[^ 
claim.    But»  if  an  alternative  has  been  agreed  on,  vis.  that,  infrMior. 
in  case  of  an  infracdon,  the  delinquent  shall  suffer  a  certain 
penalty,  or  the  truce  shall  be  broken,  it  is  the  injnrod  party 
who  has  the  choice  of  insistiriL^  on  the  penalty  or  taking 
advantage  of  his  right  to  recmniiience  hostilities:  for,  if  this 
were  left  at  the  option  of  the  infractor,  the  stipulatiuu  of 
the  alternative  would  be  nugatory,  since,  by  refusing  to 
submit  to  the  penalty  simply  stipulated,  he  would  break  the 
compact,  and  tnereby  give  die  injured  party  a  right  to  take 
up  arms  asiun.    Besides^  in  cautionaiy  clauses  of  this 
kmd,  the  tUternative  is  not  supposed  to  be  introduced  in 
favour  of  him  who  fiuls  in  his  engagements ;  and  it  would 
be  absurd  to  suppose  that  he  reserves  to  himself  the  ad< 
vantairc  of  breakinf'  them  by  bi«  infraction  rather  than  un- 
dergo  the  penalty.    He  raiirlit  as  well  break  them  at  once 
openly.    The  only  object  of  the  penal  clause  is  to  secure 
the  truce  from  being  bo  easily  broken  ;  and  there  can  be  no 
other  reason  i'ur  introducing  it  with  an  alternative,  than  that 
of  leaving  to  the  injured  party  a  right,  if  he  thinks  fit,  to 
dissolye  a  compact  from  which  the  behaviour  of  the  enemy 
shows  him  he  has  little  seenrity  to  ezpeet. 

It  is  necessary  that  the  time  of  the  truce  be  accurately  i  244.  Tim* 
specified,  in  order  to  prevent  all  doubt  or  dispute  respecting*' 
the  period  of  its  commencement,  and  that  of  its  expiration. 
The  French  language,  extremely  clear  and  precise,  for 
tho9o  "^vlm  know  how  to  use  it  mth  propriety,  furnishes 
expressions  which  bid  defiance  to  the  most  subtle  chicanery. 
The  words  inelmivehj'  and  '■^exclusively'*  banish  all 
ambiguity  which  may  happen  to  be  in  the  conveutiun,  with 
remd  to  the  two  terms  of  the  trace — its  beginning  and 
end.  For  instance,  If  it  be  said  that  *'the  truce  shafi  last 
from  the  first  of  March  inclusively,  until  the  fifteenth  of 
April,  also  inclusively,"  there  can  remain  no  d  ul  t  ;  whereas, 
if  the  words  had  simply  been,  "from  the  first  of  March  until 
the  15t]i  of  April,'*  it  might  be  disputed  whether  those  [  408  1 
two  days,  montinripd  the  initial  and  final  terms  of  the 
tnice,  were  compreheTidf  I  in  the  treaty  or  not:  and  indeed 
authors  are  divided  on  this  question.  As  to  the  former  of 
those  two  days,  it  seems,  beyond  all  question,  to  be  com- 
prised in  the  truce :  for,  if  it  be  agreed,  that  there  shall  be  a 
trace  from  the  first  of  March,  this  naturally  means  that 
hostilities  shall  cease  on  the  first  of  March.  As  to  the 
latter  day,  there  is  something  more  of  doubt, — the  ex- 
pression **untir'  seeming  to  separate  it  from  the  time  of  the 
armistice.   However,  as  we  often  say  "  until"  such  a  day 
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MOK  ML  "  inclmivelyy'  the  word  until'  is  not  necessarily  exclosire, 
MMv.       according  to  the  genius  of  the  language.    And  as  a  truce 


whiGh  spma  tlie  efbaioik  of  kumaa  blood,  is  no  do«l»t  a 
thing  of  a  foroiiisblo  natsre,  perhaps  tbo  safest  way  ia  te 
inelwle  in  it  the  very  day  of  the  term.  Ciroamstaiioea  may 
•IflO  kelp  to  ascertain  the  ttMnillg :  bat  it  is  very  wrong  not 
to  remoye  all  ambiffoiljy  wbef  \t  ma/  be  4oDe  by  the  addi- 
tion of  a  single  word. 

In  national  compacts,  the  v>.  .1  *S7rrv"  is  to  be  understood 
of  a  natural  flay,  since  it  m  in  this  meuninf'  that  a  dav  is  the 
common  measure  of  time  among  nations.  The  computation 
by  civil  da^  8  days  owes  its  origin  to  the  civil  law  of  each  natiuii, 
and  varies  in  different  countries.  The  natural  day  begiofi 
ai  HiiiriM^  aad  kata  twoatJr'*fo«^  boarsy  or  oae  dLuraal  re- 
▼olatioa  of  the  bud*  If,  therefore,  a  Ituee  of  a  haadred 
days  bo  agreed  on,  to  begin  on  the  iirst  of  Mareh,  the  tnm 
begins  at  sunrise  on  the  first  of  Mareh,  and  is  to  continue  a 
hundred  days  of  twenty-four  hours  each.  But,  as  the  sun 
doe?  not  ri»<e  at  the  same  hour  thrmifrhout  the  whole  year, 
the  partit':5,  in  order  to  avoid  an  overstrained  nicety,  and  a 
degree  of  chicaiie  unbecoming  that  candour  \vhi<'h  should 
prevail  in  conventions  of  this  kind,  ought  certuinly  t  ^  un- 
derstand that  the  truce  expires,  as  it  began,  at  the  ri&iug  of 
the  aan.  The  toria  of  a  day  ia  meant  from  one  ana  to  the 
otfaar^  withoa^  qaibbiing  or  disputing  aboat  th«  diffiMrenM 
of  a  few  nunutea  in  tiia  tiiia  <tf  ait  ciauig.  Ho  wko^  having 
inade  a  truce  for  a  hundred  days,  beginning  on  the  twenty- 
first  of  June,  when  the  sun  rises  aboaifc  liEMir  o'clock,  ahooldi 
on  the  day  the  truce  is  to  end,  take  up  arms  at  the  same 
hour,  and  surprise  his  enemy  before  sunrise,  would  certainly 
be  considered  as  guilty  of  a  mean  and  perfidious  rliicanery. 

If  no  term  has  been  specified  for  the  coramencemt'iit  of  the 
truce,  the  contracting  parties,  being  bound  by  it  immediately 
on  its  conclusion  (§  239),  ought  to  iiave  it  published  without 
delay,  in  order  that  it  may  be  punctually  obeerred :  for,  it 
beoomes  binding  oa  the  sobjecta  only  from  the  time  whai 
it  is  duly  publiahed  with  reepeet  to  them  ^id.);  and  it 
begins  to  tako  effect  only  from  the  moment  of  the  first  paib- 
Uoation,  anless  othenriae  settled  by  the  terms  of  the  mgn^ 
ment. 

g  545.  Ef-  The  general  effect  of  a  truce  is  that  every  act  of  hostility 
feouof  a  shall  absolutely  cease.  And,  in  order  to  obviate  all  dispute 
iTiSlowe?*  respecting  the  acts  which  may  be  termed  hostile,  the  general 
ornot'^dur-  during  the  truce,  each  party  may,  within  iiii 

iugitocon-  own  territories,  and  in  the  places  where  he  is  master,  do 
tfanuHio*.  irhatem  ho  iroald  have  a  right  to  do  in  time  of  pn^oand 
]9t  Kuio peaee.  Thus,  a  truoe  does  not  deprire  a  soTeiei^  of  the 
may  dcTa!?  ^i^^i'^y  ^  loTyiug  soldierS|  assembling  an  army  in  his  em 
home  what  dominionSy  marching  troops  within  the  country,  and  even 
th«r  hftfe  a  ealling  in  *°*F^«**«*",  OT  repairing  the  fortifioations  of  a  tom 
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which,  is  not  aetnally  besi^ed.   Ai  ba  bas  »  right  to  do  all  book  m. 

these  things  in  time  of  peace,  the  trace  doM  not  tio  up  his 
hands.    Can  it  be  floqppcieod  that,     eadi  a  compact,  he  meeat  f^s^t  ^  <io 
to  debar  himself  from  executing  things  which  the  oontillliatioil^  ^ 

of  hostilities  could  not  prcvont  him  from  doing?  !»•■••. 

But  t  I  take  advantage  of  the  cessation  of  arms  In  order  to?  216.  2d 
execute  without  danger  certain  things  which  are  prejudicial  Not 
to  the  enemy,  and  which  could  not  have  been  safely  ^'^^®'*" 
taken  during  the  continuance  of  hostilities,  is  circumventing  teuo«°in 
and  deeeifing  the  enemy  with  whom  the  cempaot  has  been  doing  what 
made :  it  ia  a  breach  of  tbe  tnioe.   By  ihia  soeon4  genenli^o^tiM 
rule  we  may  eolye  soyeral  partieolar  eaaeB.  rented!* 

The  truce  concluded  between  the  governor  of  a  ftom  » 
thef^eneral  besieging  it,  deprives  both  of  the  liberty  of  «on-J,^^°' 
tinuing  their  works.  With  regard  to  the  latter,  this  is  mani-  continuing 
fcst,— his  works  bcincr  acts  of  hostility.  But  neither  can  thetheworkB 
governor,  on  his  part,  avail  himself  of  the  armistice,  for  the 
purpose  of  repairing  the  breachea  or  erecting  new  fo^'tifica- J^JJJJJJ/' 
tions.  The  artillery  of  the  besiegers  does  not  rIIow  him  to 
carr^  on  such  works  with  impunity  dui'ing  the  contiauance  of 
hostilities :  it  would  therefore  be  detrimental  to  them  that  he 
sbiO«ld^4fttploy  the  trace  in  this  manner:  and  they  are  nnder 
no  obligatum  of  snbmittini^  to  be  so  far  imposed  upon :  ihey 
will  wiUi  good  reason  consider  snch  an  attempt  as  an  mlrao- 
tion  of  the  traee.  But  the  suspension  of  arms  does  not  hinder 
the  governor  from  continuing  within  his  town  such  works  as 
were  not  liable  to  he  impeded  by  the  attacks  or  fire  of  the 
enemy.  At  the  last  siege  of  Tournay,  after  the  surrender  of 
the  town,  an  armistice  was  agreed  on ;  during  the  continuance 
of  which,  the  governor  permitted  the  French  to  make  all  the 
necessary  preparations  for  attacking  the  citadel,  to  carry  on 
their  works,  and  erect  their  batteries, — ^because  the  govemcMr, 
on  bis  part,  waa  in  the  mean  time  basOy  onployed  within,  in 
cfoariag  away  the  rubbish  with  which  the  blowing  up  of  a  ma> 
gamne  had  filled  the  citadel,  and  was  ereotinff  batteries  on  the 
ramparto.  But  all  this  he  might  have  performed  with  little 
or  no  danger,  eyen  if  the  operations  of  the  siege  had  com- 
menced ;  whereas  the  French  could  not  have  carried  on  their 
works  with  such  p'*:pe(lition,  or  made  their  approaches  and 
erected  their  batteries  without  losing  a  great  number  of  men. 
There  was  therefore  no  equality  in  the  case ;  and,  on  that 
footing,  the  truce  was  entirely  in  favour  of  the  besiegers :  and, 
in  consequenoe  of  it,  the  capture  of  the  citadel  took  plaoe 
sooner,  probably,  by  albrtnight,  than  it  would  otherwiM  naye 
happened. 

If  ^  trace  be  oonclnded  either  for  the  purpose  of  settling ;  as.  or 
the  tonns  of  the  o^tolation  or  of  waiting  for  the  orders  of  introdnoinf 
the  r^pectiye  aoyereigns,  the  besieged  governor  cannot  make"*****"^ 

\iflc  of  it  as  a  convenient  opportunity  to  introduce  succours  or 
ammunition  into  the  town;  for,  thia  would  be  talcing  an  undue 
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BOOK  m.  advantage  of  the  armistice  for  the  purpose  of  deceiTing  tlM 
CHAP.  XVI.  — ^  conduct  which  is  inconsistent  with  candanr  and 

honesty.  The  spirit  of  such  a  compact  evidently  imports 
that  all  tilings  shall  remain  as  they  were  at  the  moment  of  its 

conclusion. 

{ 249.  Dis-    But  this  is  not  to  be  extended  to  a  suspension  of  arms 
•  agreed  on  for  some  particular  circumstance,  as,  for  instance, 
burying  the  dead.    In  this  case,  the  truce  is  to  be  interprcied, 
with  a  Tiew  to  its  immediate  object   Aeoordingly,  the  firmg 
ceases,  either  in  all  quarters,  or  only  in  a  sbgle  point  of 
attack,  pursuant  to  agreement,  that  each  |^arty  may  freely 
carry  off  their  dead :  and  during  this  intermission  of  the  can- 
ncmade,  it  is  not  allowable  to  carry  on  any  works  whicb  tbe 
firing  would  have  impeded.    This  would  be  taking  an  undoe 
advantage  of  the  armistice,  and  consequently  a  violation  of 
it.    But  it  is  perfectly  justifiable  in  the  governor,  during 
such  a  cessation  of  hostilities,  silently  to  introduce  a  reinforce- 
ment in  some  Quarter  remote  from  the  point  of  attack.    If  the 
besieger,  lulled  by  such  an  armistice,  abates  in  his  vigilance, 
be  most  abide  the  consequences.   The  armistice  of  itself  does 
not  facilitate  the  entrance  of  that  reinforcement. 
1 250.  B*.    Likewise,  if  an  army  in  a  bad  position  proposes  and  con- 
trr  it  of  nn  eliiflcs  an  amustice  for  the  purpose  of  bozymg  the  dead  mhm 
•  mupm^^  a  battle,  it  cannot  pretend,  during  the  suspension  of  arms,  to 
8ion  of  hos- extricate  itself  from  its  disa<lv:intagcous  situation,  and  to 
tilitlea.       march  off  unmolested,  in  sight  of  ilie  enemy.    This  would  be 
availing  itself  of  the  compact  in  order  to  effect  a  purpose 
which  it  could  not  otherwise  have  accomplished.    This  would 
be  laying  a  snare :  and  conventions  must  not  be  converted 
into  snares.    The  enemy,  therefore,  may  justly  obstruct  the 
motions  of  that  army  the  moment  it  attempts  to  quit  its  ela- 
tion :  but,  if  it  sUenttT  files  off  in  the  rear,  and  thus  readies 
a  safer  position,  it  wiU  not  be  guilty  of  a  breach  of  ^th; 
since  nothing  more  is  implied  by  a  suspension  of  arms  for  the 
burial  of  the  dead,  than  that  neither  party  shall  attack  the 
other  whilst  this  office  of  humanity  is  performing.  The 
enemy,  therefore,  can  only  blame  his  own  remissness : — he 
ought  to  have  stipulated,  that,  during  the  cessation  of  hosti- 
lities, neither  party  should  quit  their  post:  or  it  was  his  bu- 
siness vigilantly  to  watch  the  motions  of  the  hostile  army: 
and  on  perceiving  their  design,  he  was  at  liberty  to  oppose  it. 
It  is  a  very  justifiable  stratagem  to  propose  a  oeesatioii  of 
arms  for  a  particular  object,  with  a  view  of  lulling  the  enemj*s 
vigilance,  and  covering  a  design  of  retreating. 

JBut,  if  the  truce  be  not  made  for  any  particular  object 
alone,  we  cannot  honourably  avail  ourselves  of  it  in  order  to 
gain  an  advantage,  as,  for  instance,  to  secure  an  important 
post,  or  to  advriTice  into  the  enemy's  country.  The  latter 
step  would  indeed  be  a  violation  of  the  truce ;  for,  every  advance 
into  the  enemy's  country  is  an  act  of  hostility* 


Digitized  by  Google 


411 

Now,  as  a  truce  suspends  liOBtilities  without  pntting  an  ond  book  in. 
to  the  war,  every  thing  must,  during  tlic  continuance  of  the 
truce,  be  sufifered  to  remain  in  its  existing  state,  in  all  places  p6i.  3d 
of  whioh  the  possession  is  contested :  nor  is  it  lawful,  in  snob  -—No. 
places,  to  attempt  any  thing  to  the  prejudice  of  the  enemy.  ^^^J* 
This  is  a  third  general  rule.  j,,  ewftMiad 

When  the  enemy  withdraws  his  troops  from  a  place,  and  pimeM^  Imt 
absolutely  quits  it,  his  conduct  sufficiently  shows  that  he  does  every  thing 
not  intend  to  occupy  it  any  lon<^er:  and  in  this  case  we  mayj^^®^*" 
lawfully  take  possession  of  it  during  the  truce.    But  if,  by 
any  indication,  it  appears  that  a  post,  an  open  town,  or  a? 252. Placet 
village,  is  not  relinquished  by  the  enemy,  and  that,  t'^'>"r^'^^  n^^eTby 
he  neglects  to  keep  it  guarded,  he  still  maintains  his  rights  ti^^ 
and  claims  to  it,  the  truce  forbids  us  to  seize  upon  it.  To 
teke  awsj  from  the  enemy  what  he  is  disposed  to  retain,  is 
an  act  of  hostility. 

It  is  also  an  undoubted  act  of  hostility  to  reoeiTe  towns  or  |  ifts.  Bnb» 
provinces  inclined  to  withdraw  from  the  sovereignty  of  the  jt^t*  in 
enemy,  and  give  themselves  up  to  us.    We  therefore  ^^^^^^ot^^^^^^^^jVJ^ 
receive  them  during  the  continuance  of  the  truce,  which  wholly  ^^^JJJJJ 
suspends  all  hostile  proceedings.  not  to  be  r*- 

Far  more  unlawful  it  is,  during  that  period,  to  instigate  the  ccivoddar- 
subjects  oi  the  enemy  to  revolt,  or  to  tamper  ^vith  the  fidelity 
of  his  governors  and  garrisons.    These  are  not  only  hostile  * 
proceedings,  but  odious  acts  of  hostilitjr  (§  180J.    As  to  de-  f^^^ 
MiteiB  and  fugitives,  they  may  be  received  during  the  truce,  MUoUed  to 
since  they  are  received  even  in  tame  of  peace, 'when  there  istntwa. 
no  treaty  to  the  contrarv.   And,  even  if  such  a  treaty  did 
exist,  its  effect  is  annuUeo,  or  at  least  suspended,  by  the  war 
which  has  since  taken  place. 

To  seize  persons  or  things  belonging  to  the  enemy,  when  |  '*55.  Per- 
be  has  not,  by  any  particular  fault  on  his  side,  afforded  na'^'^^^' *>^' 
grounds  for  such  seizure,  Is  an  act  of  hostility,  and  conse- ^^^J^ 
quently  not  allowable  during  a  truce.  be  seised 

Since  the  right  of  postliminium  is  founded  only  on  the  during  Oie 
state  of  war  (Chap.  XIV.  of  this  Book),  it  cannot  take  cflfect 
during  the  truce,  which  suspends  all  the  acts  of  war,  and  { Bigbt 
leaves  every  thing  in  its  eiisting  state  (§  251).   Even  pi  i-^'f  poBtiimi- 
soners  cannot  during  that  season  withdraw  from  the  power  ^^^J^^^' 
of  the  enemy,  in  order  to  recover  their  former  condition :  for 
the  enemy  has  a  right  to  detain  them  while  the  war  continues; 
and  it  is  onl  v  on  its  condutton  that  his  right  over  their  liberty 
expires  (§  148). 

During  the  truce,  especially  if  made  for  along  period,  it^2W.  Id. 
is  naturally  allowable  for  enemies  to  pass  and  repass  to  and 
from  each  other's  country,  in  the  same  manner  as  it  is  allowed  dnring* 
in  time  of  peace,  since  all  hostilities  are  now  suspended.  But  mice, 
each  of  the  sovereigns  is  at  liberty,  as  he  would  be  in  time  of 
peace,  to  adopt  every  precaution  which  may  be  necessary  to 
Lfi  event  this  intercourse  from  becoming  prdudicial  to  him. 
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•ooK  MI.  II©  has  just  grounds  of  Buspicion^  ftgainst  people  with  whom 
o«Ar«  xTi.     ^  ^QQj^     recommence  hostilities.    He  may  even  declare, 
at  the  tiiM  of  making  tha  Iruce,  thai  he  will  adaiit  ime  eC 
the  enemj  into  any  plaee  under  his  jt 


t  fss.  Ftr.    Those  who,  having  entered  the  enemy'e  temtoriee  during 
the  truce,  are  detained  there  by  lielaieflB  or  any  other  oBeor^ 
uinrd  b7    moantable  obstacle,  and  thus  happen  to  remain  in  the  country 

■MNutible  expiration  of  tlie  armistioe.  mav  in  strict  iustice  be 

•betAoloH,    ^^P^  prisoners  :  it  is  an  accident  which  they  might  nave  fore- 
after  the  ex- seen,  and  to  which  they  have  of  their  own  accord  exposed 
of  themselves ;  but  humanity  and  generosity  commonly  require 
that  they  should  be  allowed  a  sufficient  term  for  their  de- 
partore. 

^  150.  Fiw.    If  the  artieUe  of  trooe  contain  any  oenditioni  either  more 

ueaiar  con-  cxtensivo  or  more  narrowly  restriotiTe  than  whal  we  hare 
•duTLnoM!  ^^^^      down,  the  transaction  becomes  a  partionlar  conren- 

tion.    It  is  obligatory  on  the  contracting  parties,  who  are 
bound  to  observe  what  they  have  promised  in  due  form :  and 
the  obligations  thence  resulting  constitute  a  conventional 
right,  the  detail  of  which  is  foreign  to  the  plan  of  this  work. 
2  26d.  At      As  the  truce  only  suspends  the  effects  of  war  (§  233),  the 
te«ipim-  moment  it  expires,  hostilities  may  be  renewed  without  any 
^a^ih*        declaration  of  war :  for  eveiy  one  previoQaly  knows  thai 
re^  from  that  instant  the  war  will  resnme  its  coarse;  and  the 
nmni.  witfc.  reasons  toe  the  necessity  of  a  deelarataopi  are  not  applicable 

oue  any        tO  this  CBAQ  (§  51). 

frerti  deck,-  truco  of  many  years  very  much  resemblee  a  peace, 

and  only  differs  from  it  in  Icnving  the  subject  of  the  war  still 
undecided.  Now,  as  a  considerable  lapse  of  time  may  have 
effected  a  material  alteration  in  the  circumstances  and  dis- 
positions of  both  the  parties, — the  love  of  peace,  so  becoming 
in  sovereigiia,  the  care  they  should  take  to  spare  Uieir  sub- 

i'ects'  bloody  and  even  that  of  her  enemies,— these  disposition^ 
say,  seem  to  require  that  princes  should  not  take  pp  ams 
again  at  the  expiration  of  a  truce  in  which  all  military  pre- 
parativee  had  been  totally  laid  aside  and  forgottePt  without 
making  some  declaration  which  may  invite  the  enemy  to  pre- 
vn\t  the  effusion  of  blood.  The  Komans  have  given  us  an 
example  of  this  commendable  modiration.  They  had  only 
made  a  truce  with  the  city  of  Veii ;  and  tiio  enemy  even 
renewed  hostiUties  before  the  stipulated  time  wiu>  elapsed. 
Nevertheless,  at  the  expiration  of  the  term,  the  college  oi  tlic 
fedales  gave  it  as  thdr  opinion  that  the  Romans  shonid  sejad 
to  make  a  foirmal  demand  of  satialaction,  prerions  to  their 

taking  up  arms  again.* 

The  capitulations  on  the  surrender  of  towns  are  among 

pitoiaaoae;  ^j^^  principal  conventions  made  between  enemies  during  the 
ii*oi/they  course  of  war.    They  are  usually  settled  between  the  general 

may  h4>t  con*  -    - 

ciiuied.  *  Tit.  Liv.  Ub.  iv.  caf.  .iu. 
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of  the  besieging  amy  and  the  ^veraor  of  the  besieged  toim,  ""^^ 
.  both  acting  m  virtue  of  the  aa£ority  annexed  to  their  reapeo- 
liye  posts  or  commissions. 

We  have  elsewhere  (Book  II.  Ch.  XIV.)  laid  down  the 
principles  of  that  authority  which  is  vested  in  the  subordinate 
powers,  together  with  general  rules  to  aid  in  forming  a  deci-  [  413  J 
sion  respecting  it.  All  this  has  recently  been  reca])itulated 
in  a  few  worda,  and  particularly  applied  to  generals  and  other 
military  commanders  in  chief  (§  So7).  Since  the  general  of 
an  army,  ai\ji  the  governor  of  a  tovU)  mnst  naturally  be 
mvestea  with  all  the  powers  neoeasyrjr  for  the  ezeroee  of  their 
respective  functions,  we  have  a  ri(;ht  to  presmne  that  they 
possess  those  powers :  and  that  of  concluding  a  capitnhttion 
18  certainly  one  of  the  number,  especially  when  they  cannot 
wait  for  the  sovereign'?  order.  A  treaty  made  hy  them  on 
that  subject  is  therefore  valid,  and  hinds  the  sovereigns  in 
whose  name  and  by  whose  authority  the  respective  com- 
manders have  acted. 

But  let  it  be  observed,  that,  if  those  officers  do  not  mean  1  262. 
to  exceed  their  powers,  they  should  scrupolonsly  confine 
themselves  within  the  limits  of  their  fnnctionSy  and  forbear  to 
meddle  with  things  which  have  not  heen  committed  to  their 
charge.  In  the  attack  and  the  defence,  in  the  capture  or  the 
surrender  of  a  town,  the  possession  alone  is  the  point  in  ques- 
tion, and  not  the  property  and  right :  the  fate  of  the  garris(» 
is  also  involved  in  Ihe  transaction.  Aecordincrly,  the  com- 
manders may  come  to  an  agreement  respecting  the  manner 
in  which  the  ca])itulating  town  shall  be  possessed :  the  besieg- 
ing geiicrai  may  promise  that  the  inhabitants  shall  be  spared, 
and  permitted  to  enjoy  their  religion,  franchises,  and  privi- 
leges :  and,  as  to  the  garrison,  he  maj  uUow  tiiem  to  march 
out  with  their  arms  «nd  baggage,  with  all  the  honours  of 
war,*-^  he  escorted  and  conducted  to  a  place  of  safely,  ke* 
The  governor  of  the  town  may  deliver  it  up  Mt  discretion,  if 
reduced  to  that  extremity  by  the  situation  of  afijEurs :  he  may 
Burrender  himself  and  his  garrison  prisoners  of  war,  or  en  i^jige, 
that,  for  a  stipulated  time,  or  even  to  the  end  of  the  war,  the^ 
shall  not  carry  arms  against  the  same  enemy,  or  against  his 
allies:  and  the  govciiiui  b  proini&e  is  valid  and  obligatory  on 
all  under  his  command,  who  are  bound  to  obey  him  while  he 
keeps  within  the  limits  of  hie  functions  (§  23). 

^ut,  should  the  besieging  general  take  on  him  to  promise 
that  lus  sovereign  shall  never  annex  the  conquered  town  to 
his  own  dominions,  or  shall,  after  a  certain  time,  be  obliged 
to  restore  it,  he  would  exceed  the  bounds  of  his  authonty, 
in  entering  into  a  contract  respecting  matters  which  are  not 
intrusted  to  his  management.  And  the  like  may  be  said  of 
a  p;ovcrnor  who  in  the  capitulation  should  proceed  to  such 
lengths  as  for  ever  to  alienate  the  town  which  he  commands, 
and  to  deprive  his  sovereign  of  the  right  to  retake  it,- 
57  J  U 
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toos  m,  wlio  should  promise  that  hifleanruon  shall  nerer  earrj  arms, 
cMAw,  m  ttftt  ^Y^Q  another  war.  1^  fimctioiis  do  not  ^ye  him  eo 
extensive  a  power.  If,  therefore,  in  the  eonfercnces  for  a 
eapitnlatiou,  either  of  the  hostile  commanders  should  insist 
on  conditions  which  the  other  does  not  think  himself  em- 
powered to  gr;int,  thoj  have  Ptill  one  expedient  loft,  which  is, 
to  agree  to  an  urmisticc,  during  which  every  tliniL'  sliall  con- 
[  414  ]  tiuue  iu  its  present  state,  until  they  have  received  orders  from 
higher  authority. 

g  263.  Ob-  At  the  beginning  of  this  chapter  we  have  give^  the  reasons 
•OTTwiod  of  ^iij  bought  it  nimecesBary  to  proTe  in  iSis  place  that  all 
uoo^^^d  oonyentions  made  during  the  course  of  the  war,  are  to 

it!  atiU^.  be  jayiolablj  adhered  to.  We  shall  therefore  only  observe, 
with  respect  to  capitulations  in  particular,  that^  as  it  is  nnjnst 
and  scandalous  to  violate  them,  so  the  consequences  of  such 
an  act  of  perfidy  often  prove  detrimental  to  the  party  who 
has  been  guilty  of  it.  What  confidence  can  thenceforward 
be  placed  in  him?  The  towns  which  he  attacks  will  endure 
the  most  dreadful  extremities,  rather  than  place  any  depend- 
ence on  his  word.  He  strengthens  his  enemies  by  compelling 
them  to  make  a  desperate  defence ;  and  every  siege  that  he 
is  obliged  to  ondeitake  will  become  terrible.  On  the  con- 
trary, fidelity  attracts  confidence  and  affection ;  it  facilitates 
enterprises,  removes  obstacles,  and  paves  the  way  to  glorious 
successes.  Of  this,  history  furnishes  us  a  fine  eiample  in 
the  conduct  of  George  Baste,  general  of  the  imperialists  in 
1602,  against  Battory  and  the  Turks.  The  insurgents  of 
Battory's  party  having  gained  poRsession  of  Bistrith,  other- 
wise called  Nissa,  Baste  recovered  the  town  by  a  capitulation, 
which  in  his  absence  was  violated  by  some  German  soldiers : 
but,  being  informed  of  the  transaction  on  his  retmm,  he  Imme 
diatelj  hanged  up  all  the  soldiers  concerned,  and  ont  of  his 
own  purse  paid  the  inhabitants  all  the  dama^  they  had  sua* 
tuned.  This  action  had  so  powerful  an  mfluence  on  the 
minds  of  the  rebels,  that  they  all  submitted  to  the  emperor, 
without  demanding  any  other  surety  than  the  word  of  General 
Baste.* 

1 2ft4.  Pro-  Individuals,  whether  belonging  to  the  army  or  not,  who 
mues  made  happen  sinjily  to  fall  in  with  the  enemy,  are,  by  the  urgent 
totht«n«-  necessity  of  the  circumstance,  left  to  then*  own  discretion,  and 

my  by  in-  ^  ^,  \  ,  ,  . 

iividuab.  ^^Jt  80  far  as  concems  their  own  persons,  do  every  thing 
whM^  a  commander  might  do  with  respect  to  himself  and  the 
troops  tmder  his  command.  If,  therefore,  in  consequence  of 
the  sitaation  in  which  they  are  inyolyed,  they  make  any  pro 
mise,  snch  promise  (provided  it  do  not  extend  to  matters  which 
can  never  lie  within  the  sphere  of  a  private  individual)  is  valid 
and  ohllgatory,  as  heinir  made  with  competent  powers.  For. 
when  a  subject  can  neither  receive  his  sovereign's  ordei^  ner 

*  Sullj'f  Memotre,  bj  M.  de  I'Eclaee,  vol.  ir.  |>.  1  TO. 
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enjoy  his  protection,  he  assumes  his  natural  rights,  and  is  to  book  m. 
provide  for  his  owu  safety  by  any  just  and  honouiable  means 
in  his  power.  (184)  Hence,  if  that  individiial  lias  promised 
a  sum  for  his  ramomy  the  someign,  so  far  from  having  a 
power  to  discharge  him  from  his  promise,  should  oblige  mm 
to  fulfil  it.  The  good  of  the  state  requires  that  faith  should 
be  kept  on  snch  occasions,  and  that  subjects  should  have  this 
mode  of  saving  their  lives  or  recovering  their  liberty.  (185) 

Thus,  a  prisoner  who  is  rclonsfvl  on  his  parole,  is  bound  to  £  416  ] 
observe  it  with  scrupulous  pmn  tuulity ;  nor  has  the  sovereign 
f    a  right  to  oppose  such  observance  of  his  engagement :  for, 
Had  not  the  prisoner  thus  given  his  parole,  he  would  not  have 
been  released. 

Thus,  also,  the  country  people,  the  inhabitants  of  villages 
X  defenceless  towns^  are  bound  to  pay  the  contributions 


(184)  In  f«nen],  all  oontnwli  in  fii^ 
TOUT  of  alien  enemies  are,  in  Oreat 
Britain,  void,  both  at  law  and  in  cqoitj ; 
{WiUiamton  v.  Patterton,  7  Taunton's 
R«p.  4S9,  1  J.  B.  Moon,  333,  S.  C.  ; 
S  Ves.  A  B.  SSS}  tmU,  821,  n.  (a),  )| 
unless  the  enemy  come  into  this  coun- 
try 9ub  mho  conduetUj  or  iive  here  by 
Hht  Ung'i  ItoenM;  (ikmp.  16S ;  6  Term 
Rep.  2:^;  2  Ves.  A  Boam.  332.)  AnJ 
a  bill  drawn  abroad  by  an  alien  enemy 
on  a  British  subject  here,  and  endorsed 
during  war  to  a  British  subjest  «elw»- 
tarili/  roijident  in  tho  hostile  country, 
cannot  be  enforced  by  the  latter  after 
peMO  hu  been  rtitond,  beMHiw  i(  wm 
illegal  in  its  conoootioD  ;  (  WHlianuon  v. 
Pattertonj  nbi  rapra;  3  Bos.  k  PuL 
113;  3  Maule  <l  SeL  633.)  But,  upon 
<h«  firiiidpl*  tbovo  Inld  down  bj  Ynt- 
t«1,  ii  was  decided  that  whon  two 
British  subjects  were  doclured  pHmner* 
in  franco,  and  one  of  ibem  dr«iw  a  bill 
in  flnrow  of  tho  otlior  on  ntUird  British 
subject,  resident  in  En^'Iand,  and  such 
|wyee  endorsed  Uie  same  in  Franco  to 
■a  aUon  onomy— it  wm  hold  tlifti  tho 
limnMOtion  was  legal,  and  duU  the 
alien's  right  of  action  was  only  wun- 
pended  during  the  war;  and  that)  on 
the  retnrn  of  peace,  he  might  loeoTor 
the  amount  from  the  acceptor;  for, 
otherwise,  such  persons  would  sustain 
great  priv^ations  during  their  detention : 
and,  foit  the  Hone  raaeon,  it  it  no  ob> 
jection  to  an  action  on  puch  Mil,  that 
it  is  brought  as  to  part  in  trust  for  an 
alien  enemy.  Antoime  r.  Moonkttad,  6 
Taunt.  337,  447,  1  Marsh.  Bep.  558»  S» 
0.  I>anb^  T.  JToeriAemi;  S  Tannt»  Ml. 
— 0. 


(185)  See  the  eame  principle  and 
reasonings  mat, }  174»  f.  871-1.  Tliia 

doctrine,  as  to  random,  nnd  mn^'U'i  T.'lls, 
is  recognised  as  part  of  tho  law  of  na- 
tions, in  d  Bl^  Com.  97;  1  (Mttf» 
Oon*Ii«t  d%  4M*  But  the  ransoming 
of  nny  ships,  or  merobandi.HO  on  board 
the  same,  and  taken  by  an  enemy  of 
Gnat  Britain,  it  abaolately  prohibited 
by  the  English  statutes,  (22  Geo.  3,  c. 
25;  43  Geo,  3,  c.  160  j  45  Geo.  3,  c. 
72 ;)  except  in  cases  of  extreme  neces- 
•itgr,  eoatinuing  to  be  allowed  by  tho 
Court  of  Admiralty;  and  nil  contract.s 
for  ransom,  contrary  to  those  statutes, 
■n  declared  Totd,  and  niliileeled  to  a 
ponaltgr  of  £500.  See  Manhall  on  In- 
purancea,  431.  Tbese  ransom  acts  are 
to  be  considered  as  remedial  laws,  and 
moat  he  eonitnied  UlmaUy  to  meet  the 
miecUef.  TTarcIockv.  Itocletcood,  8  Tmn. 
Rep,  277  :  Anthon  v,  Fhhrr,  2  Donpl, 
&4d,  u.;  Woodward  v.  Larktm,  3  Esp. 

B.  306k  And  mo  deei*ion«y  CWine 

niirlclnirne,   2    DdUgl.    Cll  ;    Wrhh  V. 

Brooke,  8  Taunt.  6  ;  Yeata  v.  Hall,  and 
ire%  r.  Orant,  1  Term  Bep.  73,  76. 
And  when  tho  maeter  of  a  British  ship, 
captured  by  an  American,  inductd  the 
latter  to  release  tho  tcsscI,  ou  the  for- 
mer drawing  a  bill  on  England  for 
£1000,  by  way  of  ransom,  and  the  pay- 
ment of  which  ho  count«rmanded  in 
time,  ho  was  even  allowed  to  recover 
from  Ui  ownen  oompeniation,  in  the 
nature  of  salvajre,  for  his  sorvicep — 
morally  spenkinjr,  constituting  a  per- 
fidious broach  of  faith.  Slxip  London, 
1  DodMn^i  Bep.  74— a 
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BOOK  nr.  which  thcv  have  promised  in  cider  to  Mve  theoieelTea  fixMB 

i5^^^pilliige.(186) 

Nay,  more,  a  subject  would  even  have  a  right  to  renounce 

his  country,  if  the  enemy,  being  master  of  his  person,  rcftiscd 
to  spare  his  life  on  any  other  condition :  for,  when  once  the 
society  to  which  he  belongs  is  unable  to  protect  and  defend 
him,  he  resumes  his  natural  rights.  And  besides,  >uid  he 
obstinately  refuse  compliance,  what  advaiita^o  would  the 
state  deriye  &om  his  death?  Undoubtedly,  while  any  hope 
remaina^  while  we  have  yet  anT  means  of  serving  onr  ooimtiy, 
it  is  onr  duty  to  expose  onrselves  and  to  brave  every  diMira 
for  her  sake.  I  here  suppose  that  we  have  no  altematiYO  rat 
that  of  renoundng  our  country,  or  perishing  without  any  ad- 
vantage  to  her.  If  by  our  death  we  can  serve  her,  it  ia  noble 
to  imitate  the  heroic  generosity  of  the  Decii.  But  an  engage- 
ment to  serve  against  our  country,  were  it  the  only  mean-*  of 
saving  our  life,  is  dishonourable ;  and  a  man  of  spirit  would 
submit  to  a  thousand  deaths,  rather  than  make  so  disgraceful 
a  promise. 

If  a  soldier,  meeting  an  enemy  in  a  by-place,  makes  bim 
prisoner,  but  promises  him  his  life  or  liberty  on  eondition  of 
nis  paying  a  oertain  ransom,  this  agreement  is  to  be  respected 
by  the  superiors :  for,  it  does  not  appear  that  the  soldi^. 
left  entirely  to  himself  on  that  occasion,  has  in  any  particular 
exceeded  his  powers.  He  might,  on  the  other  hand,  have 
thought  it  imprudent  to  attack  that  enemy,  and,  under  that 
idea,  have  suft'ered  him  to  escape.  Under  the  direction  of  his 
superiors,  he  is  bound  to  obey:  when  alone,  lie  is  left  to  hi* 
own  discretion.  Procopius  relates  the  a  lvcnture  of  two  sol- 
diers, the  one  a  Goth  and  the  other  a  lioman,  who,  being 
fallen  together  into  a  pit,  mutually  promised  each  other  thai 
their  lives  should  be  spared:  and  mis  a^preement  was  approved 
by  the  Qotbs.**^ 


[  416  ]  CHAP.  xvn. 

cnA£_xvii.   OP  SAPB-OOimVOIS  AND  PASSP0BT8»-*WITH  QUBSTIOSS  OX 

TBB  BANSOH  QV  PBIBOHXBft  OV  WAB.(187) 

?  265.  Na-     SAFE-CONDUCTS  and  passports  arc  a  kind  of  privilege 
xtre  uf       insorin safety  to  por^^ons  in  p!i??ing  and  repassing',  or  to  cer- 
8nd*p«I».  thmgs  daring  their  conveyance  from  one  place  to  another* 

ports,    --  '   

(ld6;  6am&  poiat,  a»i«f  40o,  in  uot«.       (187)  As  to  these,  sod  Meditem* 
— C.  man  pMMt  Mid  lb«B«8f  Ib  ffsanlL. 

*  ITi.^t.  Goth.  lib.  !i.  rr<.p  i.  quoted  by  see  1  Oliitau^  OwmtnM  Iaw, 
Puffendor^  book  viii.  cbap.  viL  14.  613. — C 
US 
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From  the  usage  and  genius  of  the  {French)  language,  it  ap-  iook  iu. 

pears  tHat  tbe  term  **paisporf*  is  used,  on  ortUnary  oecasbna,  cwap.  »vn. 

when  speaking  of  persons  who  lie  under  no  particular  excejp- 

tion  as  to  passing  and  repaasing  in  safety,  and  to  whom  it  is 

only  granted  for  greater  security,  and.in  order  to  prevent  all 

debate,  or  to  exmnpt  them  from  some  genml  prohibition. 

A  sa  fe-conduct  is  given  to  tliosc  who  otherwise  could  not  safely 

pass  throurrh  the  places  where  he  who  grants  it  is  master, — 

as,  for  instance,  to  a  person  charged  with  some  misdemeanour, 

or  to  an  enemy.    It  is  of  the  latter  that  we  are  here  to  treat. 

All  safo-coaducts,  like  every  other  act  of  supreme  com-  i  266.  From 
mand,  emanate  from  the  sovereign  authority  :  but  the  prince  *■* 
may  delegate  tO  his  officers  the  power  of  granting  safe^n-  ^^^^J^***^ 
dncts ;  and  they  are  invested  with  that  power  eiSier  hy  an 
express  commission,  or  by  a  natural  consequence  of  the  na- 
tnre  of  their  functions.   A  general  of  an  army,  from  the  very 
TUbture  of  his  post,  cnn  grant  safe-conducts :  and,  as  they  are 
derived,  though  mediately,  from  tho  sovereign  authority,  the 
other  generals  or  officers  of  the  same  prince  are  bound  to 
respect  them. 

The  person  named  in  the  safe-conduct  cannot  transfer  his  1 267.  Koi 
privilege  to  another :  for  he  does  not  know  whether  it  be  a  u«Mftf*M« 
matter  of  indifference  to  the  ^antor  of  the  safe-conduct  t^**'^*",!^ 
another  person  should  use  it  in  his  stead:  and,  so  far  from^^"^^ 
presuming  that  to  he  the  case»  he  is  even  bound  to  presume 
the  contrary,  on  account  of  ^e  abuses  which  might  thence 
result;  and  ne  cannot  assume  to  himself  any  further  privilege 
than  was  intended  for  him.    If  the  safe-conduct  is  granted, 
not  for  persons,  but  for  certain  effects,  tho^e  effect?  mny  be 
removed  by  other?  besides  the  owner.    The  choice  of  those 
who  remove  tiiem  is  indifferent,  provided  there  do  not  lie 
against  them  any  personal  exception  sufficient  to  render  them 
objects  of  just  suspicion  in  the  eyo  of  him  who  grants  the 
safe-conduct,  or  to  exclude  them  from  the  privilege  of  enter- 
mehis  territories. 

Me  who  promises  secority  by  a  8afeHM>nduct,  promises  to^m  Bx- 
afford  it  wherever  he  has  the  command,-4ot  only  in  his  own  t«nt  of  \U 
territories^  but  likewise  in  every  place  where  any  of  his^'^™!*** 
troops  mai^  happen  to  be:  and  he  is  boimd,  not  only  to  for- 
liear  violating  tnat  scciuity  either  by  himself  or  his  people, 
but  also  to  protect  and  defend  the  person  to  whom  he  has  ^  417  ] 
promised  it,  to  punish  any  of  his  subjects  who  have  offered 
iiim  violence,  and  oblige  them  to  make  good  the  damage.'*' 

«  At  the  famous  inteirlew  at  Pe-  and  negotiated  their  defection  while  ho 

lOttB*!  Charles  doke  of  Borgondj,  ex-  was  at  Poronne,  Charles  would  hsT* 

a'pfrrrtn-^  to  firi'l  th;it  T/Mii"  XT.  bni!  hff'n  jui^tiflable  in  disrcgnnling  n  ^ntv*- 

engagcd  the  people  of  Liege  to  take  ap  conduct  of  which  an  improper  u»0  bad 

•ma  against  him,  paid  no  nipMt  to  booft  modOb   Bat  tho  FMnoh  auutanh 

the  safo-conduot  which  he  had  granted  hod  dtt^otohod  agents  to  GhoDt  Ibr  libol 

to  that  pmoe*  If  Louis  hod  plottc<l  purpose,  bofbre  thore  was  ooj  question 
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sooc  m.     As  the  right  arising  from  a  safe-eondiict  proceeds  endrelj' 
c«Ae.  xvtu  fy^m  the  win  of  him  who  grants  it,  that  will  is  the  standard 
i  21).  How  5^  whioh  the  extent  of  the  ri^ht  is  to  be  measured ;  and  the  | 
the  rfghtd*-^^  is  discoverable  in  the  ohject  for  which  the  safe-condnet  | 
riTedfrom  ^as  granted.   Oonseqiientlj^  a  person  who  has  harely  oh- 
mwA-9m-  tainca  permission  to  go  away,  does  not  thence  derive  a  right 
doet         to  come  back  again ;  and  a  safe-conduct,  granted  for  the 
simple  passage  through  a  country,  does  not  entitle  the  bearer 
to  repass  througli  it  on  his  return.    When  the  safe-conduct 
is  granted  for  a  punicular  business,  it  must  continue  in  force 
until  that  business  is  oonclnded,  and  the  person  has  had  time 
to  depart:  if  it  is  specified  to  be  granted  for  a  journey,  it 
will  use  serve  for  the  person's  return,  since  both  passage  «id 
return  are  included  in  a  journey.    As  this  privilege  consists 
in  the  libertj  of  going  and  commg  in  safety,  it  differs  firmn  a 
permission  to  settle  in  any  particular  place,  and  consequently 
cannot  pre  fi  rij'ht  to  stop  anywhere  for  a  length  of  time, 
unless  on  8omc  special  business,  in  consideration  of  which 
the  safe-conduct  was  asked  and  granted, 
f  »70.  Whe-    A  safe-conduct  given  to  a  traveller,  naturally  includes  his 
ther  it  In-   baggage,  or  his  clothes,  and  other  things  necessary  for  his 

eludes  bait-    .         ©  '  ^       j  ®  j. 

g«se  ud    joiuney,  with  even  one  or  two  domestics,  or  more,  aocording 
to  the  rank  of  the  person.   But,  in  all  these  respects,  as  weu 


as  in  the  others  wmch  we  haye  jnst  noticed  above,  the  safest 
mode,  especially  when  we  have  to  do  with  enemies  or  other 
suspected  persons,  is,  to  specify  and  di«tinct]y  enumerate  the 
particulars,  in  order  to  obviate  every  dithculty.  Accordingly, 
such  is  the  practice  which  at  present  prevails ;  and,  in  grant- 
ing safe-conducts,  it  is  the  custom  expressly  to  include  the 
baggage  and  dome^^tic^i. 
i  271.  Safe-    Though  a  permission  to  settle  anywhere,  granted  to  the 
eondiN*     father  of  a  funily,  naturally  includes  his  wife  and  diildren, 
£e  ^  otherwise  with  a  safe-conduet ;  because  it  seldom  hap- 

loM  not^.  P^°^  ^^^^  ^  settles  in  a  place  without  having  his  family 
M»  Ua  ^  with  him ;  whereas,  on  a  journey,  it  is  more  usul  to  travd 
««iy-        without  them. 

f  272.  Safe-  A  safe-conduct,  granted  to  a  person  for  himself  and  hh 
noaduot  retinue^  cannot  give  bim  a  right  of  bringing  with  him  nersons 
'^raT'toa?'  j^^^'^^y  suspected  by  ilie  state,  or  who  have  been  banished,  or 
Jno     hbf  ivom  the  country  on  account  ot  any  crime ;  nor  can 

ndnne.     it  servo  as  a  protection  to  such  men :  for,  the  soverei^m  who 
grants  a  safe^nduct  in  those  general  terms,  does  not  sup- 
pose that  it  will  be  presumptuously  abused  for  the  purpose  of 
[  418  ]  bringing  persons  into  his  territories  who  hare  been  guilty  of 

orimes,  or  have  particularly  o£fended  him* 
i  273.  Term    A  safe-condttct,  given  for  a  stated  term,  empires  at  the  ond 

of  the  safe-   , 

of  the  meeUng  at  Peroone  j  aad  Charles,  peoted  intemgcnea.  Aommittied  a  tJk' 
in  Ilia  twoMportt  af  Mind  reaBBtawrti  grant  hraiab  «€  lanwr  af 
wflitad  bj  the  Aai|p««abla  aatl  wmx< 
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of  the  term  specified  therein ;  and  the  bearer,  if  he  does  not  book  w. 
retire  before  that  timo,  mny  he  arrested,  and  even  punished,  °'"'^* 
according  to  circumstances,  especiallj  if  he  has  given  room 
for  suspicion  by  an  affected  delay. 

But,  if  forcibly  detained,  as  by  sickness,  so  as  to  be  un- g  274.  A  per- 
able  to  depart  in  time,  a  proper  respite  should  he  allowed fww^Wy 
him;  for  a  pramifle  of  seourily  has  been  made  to  him:  ftn^^^ondThl 
though  it  was  made  only  for  a  limited  time^  it  is  not  by  any 
fault  of  his  own  that  he  has  been  preTented  from  departing 
within  the  term.  The  case  is  different  from  that  of  an  enemy 
coming  into  our  country  daring  a  truce :  to  the  latter  we 
have  made  no  particular  promise :  he,  at  his  own  peril,  takes 
advantage  of  a  general  liberty  allovrcd  by  the  suspension  of 
hostilities.    All  we  have  promised  to  the  enemy  is  to  forbear 
hostilities  for  a  certain  time ;  and,  at  the  expiration  of  that 
term,  it  is  a  matter  of  importance  to  us  that  we  be  at  liberty 
to  let  the  war  freely  take  its  course,  without  being  impeded 
by  a  variety  of  exooses  and  pretexts. 

The  safe-conduet  does  not  expire  at  the  decease  or  depo-  i  275.  Th« 
sition  of  him  who  granted  it;  for  it  was  given  in  virtue  of  ^^"^^  ^"^"''^ 
the  sovereign  authority,  which  never  dies,  and  whose  efficacy     ^  ^ 
exists  independent  of  the  person  intrusted  with  the  exercise  death  of  bim 
of  it.    It  is  with  this  act  as  with  other  ordinances  of  the  who  g»»e  U 
public  poT<i  er ;  their  validity  or  duration  does  not  depend  on 
the  life  of  him  who  enacted  them,  unless,  by  their  very  na- 
ture, or  by  express  declaration,  they  are  personally  confined 
to  him. 

The  successor,  nevertheless,  may  revoke  a  safe-conduct,  if  g  276.  Ho« 
he  has  ^ood  reasons  for  the  revocation.  Even  he  who  has^,^^'*' 
gnuited  It  may,  in  like  case,  revoke  it:  nor  is  he  always^ 
obliged  to  make  known  his  reasons.  Every  privilege,  when 
it  becomes  detnmental  to  the  state,  may  be  revoked, — ^a  gra- 
toitoos  privilege,  purely  and  simply, — a  purchased  privilege, 
on  giving  an  indemnification  to  the  parties  concerned.  Sup- 
pose a  prince  or  his  general  is  preparing  for  a  secret  expe- 
dition,— must  he  suff'er  any  person,  under  cover  of  a  safe- 
conduct,  antecedently  obtained,  to  come  and  pry  into  his 
preparatives,  and  give  the  enemy  intelligence  of  them  ?  But 
a  safe-conduct  is  not  to  be  con  verted  into  a  snare:  if  it  he 
revoked,  the  bearer  must  be  allowed  time  and  liberty  to 
depart  in  safety.  If  he,  like  any  other  traveller,  be  detuned 
for  some  time,  in  order  to  prevent  his  carrying  intelligence 
to  the  enemy,  no  ill-treatment  is  to  be  offered  him ;  nor  is 
he  to  be  kept  longer  than  while  the  reasons  for  his  detainder 
subsist. 

If  a  safe-conduct  contains  this  clause — For  stick  time  as  ^217.  Safe* 
we  shall  think  fiV  it  gives  only  a  precarious  right,  and  isooodnot 
revocable  every  moment :  but,  untO  it  has  been  ®^P^^^^^ J 
revoked,  it  remains  valid.    It  expires  on  the  death  of  him  ^^'n^^ 
who  gave  it,  who,  from  that  moment,  ceases  to  will  the  con- 
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BOOS  m.  tmnation  of  the  privilege.  Bat  it  mwt  always  be  mder- 
cBAP.  xni.  QiQQ^  when  a  aafe-conduot  espares  in  this  maoner, 

iM  Mha?i     ii^^  bearer  ia  to  be  avowed  a  proper  time  for  his  safe  de> 

tkinic  fit.        ^  i 

•'  partnro, 

J  278.  Cob-    After  lifivins?  discussed  the  rischt  of  making;  prieonerg  of 
JJJ^^  jj*^  war, — tiie  obligation  of  the  captor  to  release  them  at  the 
ransom  of  pcacc,  by  exchange  or  ransom, — and  that  of  their  ^ovci  '  iim 
prUonera.    to  obtain  their  liberty, — it  romaius  to  consider  tlie  liuiiuo 
of  those  otmventioni  whose  object  is  the  deliverance  of  theee 
nnfortnaate  anfferers.    If  the  belligerent  sovereigns  have 
agreed  on  a  cartel  for  the  exchange  or  ransom  of  prisoners, 
thej  are  bound  to  observe  it  with  equal  fidelity  as  any  otiier 
convention.    But  if  (as  was  frequently  the  practice  in  foamer 
times)  the  state  leaves  to  each  prisoner,  at  least  durinjr  the 
continuance  of  the  war,  the  care  of  redeemin«:;  himself — such 
private  conventions  present  a  number  of  qoestionSi  of  which 
we  shall  only  touch  on  the  principal  ones. 
I  279.  Th«     He  who  has  acquired  a  lawful  i  iglit  Lo  demand  a  ransom  from 
right  of  d«-  ijjg  prisoner,  may  transfer  his  right  to  a  third  person.  This 
mij      practised  in  the  last  ages.   It  was  frequent  for  military 
be  tome-    m«n  to  MBiffn  their  prisoners,  and  transfer  all  the  rights  they 
fened.      had  over  tnem  into  other  hands.   But  as  the  person  who 
takes  a  prisoner  is  bound  to  treat  him  with  justice  and  hu- 
manity    150),  he  must  not,  if  he  wishes  that  his  conduct 
shoni  I  be  free  fi  )in  fonsnre,  transfer  his  right,  in  an  unli- 
mited manner,  to  one  who  might  make  an  improper  use  of  it: 
when  be  has  agreed  with  bis  prisoner  concerning  the  price 
of  his  ransom,  he  may  transfer  to  whom  he  pleases  the  n^Lt 
to  demand  the  stipomed  sum. 
I  m  mei   When  onee  the  agreement  is  made  with  a  prisoner  for  Ae 
tl7ooQr^-  P'^^      ^  ransom,  it  becomes  a  perfect  contract,  and  oan- 
tutn  made '       be  rescinded  under  pretence  that  the  prisoner  is  disco- 
fur  the  rate  vorcd  to  bo  richer  than  was  imagined:  for  it  is  by  no  means 
of  the  ran-  ncccssary  that  the  rate  should  be  proportioned  to  the  wealth 
of  the  prisoner,  since  that  ia  not  the  scale  by  which  we  mea- 
sure the  right  to  detain  a  prisoner  of  war  (§§  148,  153). 
But  it  is  natural  to  pro|)Mrtion  the  price  of  the  ransom  to 
the  prisoner's  rank  in  the  hobtile  army,  because  tlio  liberty 
of  an  officer  of  distinction  is  of  greater  eonseqnenoe  than 
that  of  a  private  soldier  or  an  in&ior  officer.  If  the  |Hrf- 
soner  has  not  only  concealed,  bat  disguised  his  rank,  it  is  a 
fraod  on  his  part^  which  gives  the  captor  a  ligjht  to  aural  the 
compact. 

1 281.  A  pri-  If  a  prisoner,  having  ngrccd  on  the  price  of  his  ransom, 
Utw^^  dies  before  payment,  it  is  asked  wbotht^r  the  stipulated  sum 
mentofnin-^®  due,  and  whether  the  heirs  are  buund  to  pay  it?  They 
torn.  undoubtedly  are,  if  the  prisoner  died  in  the  possession  of  his 
liberty :  for,  from  the  moment  of  his  releadse,  in  consideruuuu 
of  which  he  had  promised  a  sum,  that  sum  becomes  due,  and 

does  not  at  all  belong  to  his  heirs.  But.  if  he  had  not  yet 
us 
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obtained  his  liberty,  the  price  which  was  to  have  been  paid  chap.  m. 
for  it  is  not  a  debt  on  him  or  his  heirs,  union?  lie  had  madfi  chat,  xto. 
his  agreement  in  a  different  manner ;  and  he  is  not  reputed 
to  have  received  his  liberty  until  the  moment  when  he  is  per- 
fectly free  to  depart  at  pleasui*e, — when  neither  the  person 
who  held  him  prisoner,  nor  that  person's  sovereign,  opposes 
his  release  and  departure. 

If  be  has  onl  J  oeen  pemHted  to  take  »  joaraej^y  for  the 
purpose  of  proTsilmg  on  his  fnends  or  hie  eovereiffn  to  fnr- 
nish  him  with  the  means  of  ransoming  himself  and  dies  be- 
fore he  is  possessed  of  his  full  liberty,  before  he  is  finally 
discharged  from  his  parole,  nothing  is  due  for  rnnsoTn. 

If,  after  having  agreed  on  the  price,  he  is  detained  in  pri- 
son till  the  time  of  payment,  and  there  dies  in  the  interim, 
his  heirs  arc  not  bound  to  pay  the  ransom — such  an  agree- 
ment being,  on  the  part  of  the  person  who  held  him  prisoner, 
no  more  Uian  a  promise  of  giviiig  him  his  liberty  on  the 
aotnal  payment  of  a  oertam  snm.  A  promiae  of  buying  and 
selling  does  not  hind  the  supposed  pnrohaser  to  nay  the  price 
of  the  article  in  qnestiony  if  it  happens  to  perini  before  the 
completion  of  the  pnrohaae.  Bat  if  the  contract  of  sale  be 
perfect,  the  purchaser  must  pay  the  price  of  the  thing  sold, 
though  it  should  liappen  to  prnVh  before  delivery,*  provided 
there  was  no  fault  or  delay  on  the  part  of  the  vendor.  For 
this  reason,  if  the  prii-oncr  has  absolutely  concluded  the 
agreement  for  his  ransuiu,  acknowledizing  himself,  from  that 
moment,  debtor  for  the  stipulated  sum, — and  i»,  nevertheless, 
■till  detained,  no  longer  indeed  aa  a  prisoner,  but  a  surety 
far  the  payment, — the  price  of  the  raneom  is  due,  notwith- 
standing the  ciroamstttnoe  of  his  dying  in  tiie  inteitm. 

If  the  agreement  says  that  the  ransom  shall  be  paid  on  a 
certain  day,  and  the  prisoner  happens  to  die  before  that  day, 
the  heirs  are  bound  to  pay  the  sum  agreed  on :  for  the  ran- 
som was  (\ue  :  and  the  appointed  day  was  assigned  merely  as 
the  term  of  payment. 

From  a  rigid  application  of  the  same  principles,  it  follows  ^  2«2.  Pri- 
that  a  prisoner,  who  has  been  released  on  condition  of  pro- 
curing  the  release  of  another,  should  return  to  prison,  in 
ease  the  latter  happens  to  die  before  he  has  been  able  to  p^Kmrlng 
procure  him  his  liberty.   Bnt  certainly  sndi  an  nnfortimateth««d«i«0 
case  is  entitled  to  lemty ;  and  equity  seems  to  require  that<>'*B<»^''> 
this  prisoner  should  be  allowed  to  continue  in  the  enjoyment 
of  that  liberty  which  has  been  granted  to  him,  provided  he 
pays  a  fair  equivalent  for  it,  since  he  is  now  unable  to  pur- 
chase it  precisely  at  the  price  agreed  on. 

If  a  prisoner,  who  has  been  fully  set  at  liberty,  after  hav-  ^  283.  pri- 
ing  promised  but  not  paid  his  ransom,  happens  to  be  taken  a  "one^ 
second  time,  it  is  evident  that,  without  being  exempted  ^^^om 
the  payment  of  his  former  ransom,  he  will  have  to  pay  a  j^fg  fo'4i« 
second,  if  he  wishes  to  recover  his  liberty.  nasonb 
<s  Mr 
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BOOK  HI.  On  the  other  hand,  tliough  the  prisoner  has  agreed  for  the 
ruAP.  XVII.  pj.^^^  Qf  random,  if,  hefore  the  execution  of  the  com- 
(  284.  Pri-  pact,— before  he  u  set  at  libortj  in  Yirtne  of  it, — he  be  re- 
eaed  li^fure  dotiTered  bj  Ub  own  party,  he  owee  nothing.  I 

h»haMtl         evidendj  siippoBe  that  the  contract  for  hb  ranaom 
efliv«dhiaU-not  completed,  and  that  the  prieoner  had  not  acknowledged 
^erij.       him^olf  debtor  for  the  sum  agreed  on.   The  penon  who  held 
£  421  ]  him  prisont***  had,  as  it  were,  only  made  him  a  promise  of 
selling,  and  he.  had  promised  to  purchnso  :  but  the  purchase 
and  sale  iiad  not  actually  passed  into  effect;  the  property 
was  not  actually  transferred. 
2  285.  Who-    The  property  of  a  prisoner's  effects  is  not  vested  in  the 
*f      .  .  captor,  except  so  far  as  he  seizes  on  those  effects  at  the  time 
t^^on^  of  his  caDtare.   Of  thu  there  is  no  donht,  in  these  modem 
hasiband  timefl,  wnen  prisoners  of  war  are  not  redneed  to  tUmwerj. 


to  And,  even  by  the  law  of  nature,  the  property  of  a  alsfe's 
r"""to'wm.  S^^^^  ^^^^  withont  some  other  reason,  pass  to  the  bms- 
ter  of  the  slave.  There  is  nothing  in  the  nature  of  nkmnxj 
which  can  of  itself  produce  that  effect.  Though  a  man 
obtains  certain  rights  over  the  liberty  of  nn other,  doea  it 
thcneo  follow  that  he  shall  have  a  right  over  his  propertr 
also  r  When,  therefore,  the  enemy  has  not  plundered  his 
prisoner,  or  when  the  latter  has  found  means  to  conceal 
souiethius  from  the  captor's  search,  whatever  he  has  thus 
saved  stiU  oontinoes  to  oe  his  own  property,  and  he  msy  en* 
ploy  it  towards  the  payment  of  nis  ransom.  At  praent, 
even  the  plundering  of  prisoners  is  not  always  practised: 
the  greedy  soldier  sometimes  proceeds  to  such  lengths  ;  \M 
an  officer  would  think  it  an  indelible  stain  on  his  character, 
to  have  deprived  them  of  the  smallest  article.  A  party  of 
private  French  troopers,  who  had  captured  ;i  British  general 
at  the  battle  of  Rocoux,  claimed  no  vi'^ht  to  anything  be- 
longing to  their  prisoner,  except  his  arms  alone. 
2  2d6.  Hob-  The  death  of  the  prisoner  extinguishes  the  captor's  right, 
tigei  gtna  Wherefore,  if  any  person  is  given  as  a  hostage  iu  order  to 
uLf  o/l  pi'ocnre  a  prisoner's  enlargement,  he  ought  to  to  rdeaaed  the 
^nw.  moment  the  prisoner  dies ;  and,  on  the  other  hand,  if  the 
hostage  dies,  his  death  does  not  reinstate  the  prisoner  in  the 
possession  of  his  liberty.  The  reverse  of  this  is  true,  if  the 
one,  instead  of  being  simply  a  hostage  for  the  other^  had 
been  substituted  in  £s  steaa. 

686 


Digitized  by  Google 


OF  cim  WAR*  421 


BOOK.  m. 
OBAP.  xvm. 


CHAP«  XYIIL 

OF  CIVIL  WK.  W>V/* 


IT  is  a  question  very  much  debated,  whether  a  Fnvoreign  ?287.  Pooa- 
'3  bound  to  observe  the  cnmmon  laws  of  war  towards  rebel- 
lious  subjects  who  Lave  openly  taken  up  arms  against  him  ? 
A  flatterer,  or  a  prince  of  a  cruel  and  arbitrary  disposition,  againat  the 
will  immediately  pronounce  that  the  laws  of  war  were  not  rebel*, 
made  for  rebels,  for  whom  no  punishment  can  be  too  seyere.  [  422  ] 
Let  ns  proceed  more  soberly,  and  reason  from  the  moon- 
testable  principles  above  laid  down*   In  order  elearlj  to  dis* 
cover  what  conduct  the  sovereign  ooght  to  pursue  towards  ^ 
revolted  subjects,  we  must,  in  the  first  place,  recollect  that  i 
all  tiie  sovereign's  rights  are  derived  from  those  of  the  state 
or  of  civil  society,  from  the  trust  reposed  in  him,  from  the 
obligation  he  lies  under  of  watching  over  the  T^-elfar©  of  the 
nation,  of  procuring  her  greatest  liappiiiess,  of  maintaining 
order,  justice,  and  peace  within  her  buunJaiies  (Book  I. 
Chap.  IV).    Secondly,  we  must  distinguish  the  nature  and 
degree  of  the  different  disorders  which  may  disturb  the  state, 
and  oblige  the  sovereign  to  take  op  arms,  or  snbstitnte  forci- 
ble measures  instead  of  the  milder  influence  of  authority. 

The  name  of  rAtU  is  given  to  all  subjects  who  unjustly  {388.  Who 
take  up  arms  against  the  ruler  of  the  society,  whether  their  ai^MMit 
view  be  to  deprive  him  of  the  supreme  authority,  or  to  resist 
his  commands  in  some  particular  instance,  and  to  impose  con 
ditions  on  him. 

A  popular  commotion  is  a  concourse  of  people  who  as- 1 289.  Popu. 
semble  in  a  tumultuous  manner,  and  refuse  to  listen  to  the^f 


voice  of  their  buperiord,  whether  the  design  of  the  assembled 
multitude  be  levelled  against  the  superiors  themselves,  oraiaoD. 
only  against  some  private  individuals.  Violent  commotions 
of  this  kind  take  place  when  the  people  think  themselves 
a^rieved;  and  there  is  no  order  of  men  who  so  frequently 
give  rise  to  them  as  the  tax-gatherers.  If  the  rage  of  the 
malecontents  be  particularly  levelled  at  the  magistrates,  or 
others  vested  with  the  public  authority,  and  they  proceed  to 
a  formal  disobedience  or  acts  of  open  violence,  tliis  i«  called 
a  sedition.  When  the  evil  spreads, — when  it  infect-  thr  ma- 
jority of  the  inhabitants  of  a  city  or  province,  and  gains 
such  strength  that  even  the  sovereign  liinmclf  is  no  longer 
obeyed, — it  is  usual  more  particularly  to  distinguish  such  a 
disorder  by  the  name  of  nmurreetion. 

All  these  violences  disturb  the  public  order,  and  are  state  {SM.  Eow 
fitrimes,  even  when  arising  from  just  causes  of  complaint^ 
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m.  For  violent  measures  are  forbidden  in  eiyil  society:  ihe 

EIE:  jure  I  individuals  should  apply  to  tHc  magistrate  for  redresB; 
w'lgn  \i  to   and  if  they  do  not  obtain  justice  from  tliat  qoartcr,  they  may 
ropprew     j^y  their  complaints  at  the  foot  of  the  throne.    Every  citi- 
^        zcTi  should  oven  patiently  endure  erils,  which  are  not  insup- 
portable, rathcT  than  disturb  the  public  peace.    A  denial  of 
justice  on  the  part  of  the  sovereign,  or  affected  delays*,  t^aii 
alone  excu§e  the  furious  transports  of  a  people  whose  pa- 
tience ha^  been  exhausted, — and  even  justify  them,  if  the 
evils  be  intolerable,  and  the  oppression  great  and  manifest. 
Bnt  what  eondnot  shaU  the  sovereign  observe  towards  Uie  in* 
Burgents  ?  I  answer,  in  general, — such  oondnet  as  shall  at 
l^e  same  time  be  the  most  consonant  to  justice,  and  the  most 
salutary  to  the  state.   Although  it  be  his  datj  to  repran 
those  who  unnecessarily  disturb  the  public  peace,  he  is  bound 
to  show  clemency  towards  unfortunate  persons,  to  whom  just 
cau'^o^  of  complaint  have  been  L'i^  on,  and  wliope  sole  crime 
consists  in  the  attempt  to  do  themselves  justice :  they  have 
been  deficient  in  patience  rather  than  fidelity.    Subjects  who 
[  423  J  rise  against  their  prince  wuiiuut  cause  deserve  severe  punioh- 
ment :  yet,  even  tn  this  case,  on  account  of  the  number  of 
the  delmouents,  clemency  becomes  a  dnty  in  the  sovereuau 
Shall  he  depopulate  a  city,  or  desolate  a  promce,  in  oroer 
to  punish  her  rebellion  ?  Any  punishment^  however  just  in 
itself,  which  embraces  too  great  a  number  of  persons,  becomes 
an  act  of  downright  cruelty.    Had  the  insurrection  of  the 
Netherlands  against  Spain  been  totally  unwarrantable,  univer- 
sal detestation  would  still  attend  the  memory  of  tho  duke  of 
Alva,  who  made  it  his  boast  that  ho  had  caused  twenty  thou- 
sand heads  to  be  struck  otT  by  the  hands  of  the  common  exe- 
cutioner.   Let  not  hb  sanguinary  imitators  expect  to  justify 
their  enormities  by  the  plea  of  necessity.    What  prince  ev^ 
suffered  nmre  outrageous  indignities  from  his  subjects  thui 
Henry  the  Great,  of  Frsnoe  ?  '  Yet,  his  victories  were  evw 
accompanied  by  a  uniform  demency;  and  that  excellent 
prinoe  at  length  obtained  the  success  he  deserved :  he  gained 
a  nation  of  faithful  subjects;  whereas  the  duke  of  Alva 
can'?cd  ]m  Tn-i^ter  to  lose  the  United  Pronnces.    Crimes,  in 
which  a  ninnl»er  of  persons  are  involved,  are  to  be  punished 
by  penalties  wliich  shall  e(iually  fall  on  all  the  parties  con- 
cerned :  the  sovereifin  may  deprive  a  town  of  her  privileges^ 
at  least,  till  she  has  tally  acknowledged  her  fault:  as  to  cor- 
poral punishment,  let  that  be  reserved  for  the  autiiors  of  the 
disturbanoes, — ^for  those  incendiaries  who  incite  the  people 
to  revolt.  But  grants  alone  will  treat,  as  seditious,  those 
brave  and  resolute  citizens  who  exhort  the  people  to  preserve 
themselves  from  oppression,  and  to  vindicate  their  rights  and 
privileges:  a  good  prince  will  commend  such  virtuous  pa- 
triots, provided  their  zeal  be  tempered  with  moderation  and 
prudence.   If  he  has  justice  and  his  duty  at  hearty — ^if  he 

MO 


Digitized  by  Google 


OV  CIVIL  WAB. 


m 


aspires  to  that  immortal  and  unsullied  j^lorv  of  hemir.  the  book  lu. 
father  of  his  people,  let  him  mistrust  the  s«  It'ush  suggeationa 
of  that  minister  who  represents  to  him  as  rehels  all  those 
citizens  who  do  not  stretch  out  their  necks  to  the  yoke  of 
Blavery, — who  refuse  tamely  to  crouch  under  the  rod  of  arbi- 
trary  power. 

In  many  eases^  the  safest,  and  at  the  same  time  the  most  1 291.  Be  b 
just  method  of  appeasing  seditions,  is  to  give  the  people  satis- ^''""'^  ^ 
Action.  And  if  there  existed  no  reasons  to  justify  the  JJ^^*^ 
rection  (a  circumstance  which,  perhaps,  never  happens),  even  hu  made  to 
in  such  case,  it  becomes  necessary,  as  we  have  ribove  ohsorved,  th»  nbek. 
to  grr^nt  ;in  nmnesty  where  the  offenders  are  imrnerous.  "\¥hen 
the  amnesty  is  once  publisheri  and  accepted,  all  the  past  must 
be  buried  in  oblivion  ;  nor  must  any  one  be  called  to  account 
for  what  has  been  done  during  the  disturbances:  and,  in 
general,  the  sovereign,  whose  wwd  oi^t  erer  to  be  saoredy 
18  bound  to  the  faiufod  observance  01  ev«T  promise  he  haa 
made,  even  to  rebels, — mean,  to  sooh  of  his  subjects  aa 
have  revolted  without  reason  or  necessity.  If  his  promises 
are  not  inviolablo,  the  rebels  will  have  no  security  in  treating 
with  him :  when  they  have  once  drawn  the  sword,  they  must  [  424  J 
throw  rnvav  the  scabbard,  as  one  of  the  ancients  expresses  it; 
and  the  pvrince,  destitute  of  tho  more  gentle  and  salutary 
means  of  appeasing  the  revolt,  wiil  have  no  other  remaining 
expedient  than  that  of  utterly  exterminating  the  insurgents. 
These  will  become  formidable  through  despair ;  compassion 
will  bestow  sitceonrs  on  them ;  their  party  will  increase,  and 
the  state  will  be  in  danger.  What  wonld  have  beoome  of 
France,  if  the  leaguers  had  thought  it  unsafe  to  rely  on  the 
promises  of  Henry  the  Great?  The  same  reasons  which 
should  render  the  faith  of  promises  inviolable  and  sacred  be- 
tween individual  and  individual,  between  sovereign  and  sove- 
reign, betAveen  enemy  and  enemy  (Book  IT.  lf)8,  218,  kc, 
and  Book  III.  ^  174),  subsist  in  all  their  force  between  the 
sovereign  and  his  insurgent  or  rebellious  subjects.  However, 
if  they  have  extorted  from  him  odious  conditions,  which  are 
inimical  to  the  happiness  of  tho  nation,  or  the  welfare  of  the 
state, — as  he  has  no  right  to  do  or  grant  any  thing  contrary 
to  that  grand  rule  of  nis  oondnet,  which  is  at  the  same  time 
the  measnra  of  his  power,  be  may  justly  revoke  any  perni- 
cious concessions  which  he  has  been  obliged  to  miJke,  pro- 
vided the  revocation  be  sanctioned  by  the  consent  of  the 
nation,  whoso  opinion  he  must  take  on  the  subject,  in  the 
manner  and  forms  pointed  out  to  him  by  the  constitution  of 
the  state.  But  this  remedy  is  to  bo  used  with  great  reserve, 
and  only  in  matters  of  high  importance,  lest  the  faith  of  pro- 
mises should  be  weakened  and  brought  into  disrepute.'" 

*  An  inatoiiM  of  tfUt  oeran  bi  fh«  ImnaMtink  UadM,  in  IT8S.  At 
tHHUMOoni  wUoh  took  plMo  aAv  dw  fho  mmnWIap  of  tto  ooriei,  tbe  klBf 
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Civil when,  in  a  republic,  the  nation  is  divided  into  two 
opposite  factions,  and  both  sides  take  up  arms, — this  is  called 
a  cvnl  war.    Rome  writers  confine  this  term  to  a  just  insnr- 
rection  of  the  subjects  against  their  sovereign,  to  «li?tingTi!«l! 
that  lawful  resistance  from  rehdlion^  "which  is  an  open  and 
unjust  resistance.    But  what  appelhition  will  they  g'ive  to  s 
war  which  arises  in  a  republic  torn  by  two  factions, — or  in  a 
monarchy,  between  two  competitors  for  the  crown  ?  Ouston 
appropriates  the  term  of  ^eioUiffar**  to  ever^  war  between 
the  members  of  one  and  the  same  political  society.    If  it  be 
between  part  of  the  citizens  on  the  one  side,  and  the  sove- 
reign, with  those  who  continue  in  obedience  to  him,  on  ^ 
other, — provided  the  malecontents  have  any  reason  for  taking 
up  arm?^,  nothing  further  is  required  to  entitle  such  disturb- 
ance to  the  name  of  eivil  war^  and  not  that  of  rebellion.  This 
latter  term  is  applied  only  to  such  an  insurrection  against 
lawful  authority  as  is  void  of  all  appearance  of  justice.  The 
[  425  ]  sovereign,  indeed,  never  fails  to  bestow  the  appellation  of 
r^eU  on  all  snob  of  his  sabjects  as  openly  resist  him :  bnt» 
when  the  latter  have  acqnired  sufficient  strength  to  give  him 
eflfeotoal  opposition,  and  to  oblige  him  to  carry  on  the  war 
against  them  according  to  the  established  rules,  he  must  ne 
cessarily  submit  to  the  use  of  the  term  ^*  civil  wa|r." 
^29?    A       It  is  foreign  to  our  purpose  in  this  pinee  to  weigh  the 
oirilwar     reasons  which  may  authorize  and  justify  a  civil  war:  we  have 
iwSJtaSfr-    ^Is®"''^^®^*^  treated  of  the  cases  wherein  subjects  may  resist 
pondont  Sovereign  (Book  I.  Chap.  IV).    Setting,  therefore,  the 

parties.  justice  of  the  cause  wholly  out  of  the  question,  it  only  remains 
tor  us  to  consider  the  maxims  which  ought  to  be  observed  in 
a  civil  war,  and  to  examin(S  whether  the  sovereign  in  parti- 
oolar  is,  on  such  an  occasion,  bound  to  conform  to  the  estar 
blished  laws  of  war. 

A  civil  war  breaks  the  bands  of  society  and  government, 
or,  at  least,  suspends  their  force  and  effect :  it  produces  in  the 
nation  two  independent  parties,  who  consider  each  other  as 
enemie'^.  and  aeknowledpe  tio  common  judge.  Those  two 
parties,  therefore,  must  necessarily  be  considered  as  thence- 
forward constituting,  at  least  for  a  time,  two  separate  bodies, 
two  distinct  societies.  Though  one  of  the  parties  may  have 
been  to  blame  in  breaking  the  unity  of  the  state  and  resisting 
the  lawful  authority,  thev  are  not  the  less  divided  in  fact 
Besides,  who  shall  judge  them  f  who  shaU  pronounce  on  which 
aide  the  right  or  ti  e  \vrong  lies?  On  earth  they  have  no 
common  superior.  They  stand  therefore  in  precisely  the 
same  predicament  as  two  nations,  who  engage  in  a  contest, 

revoked  tiie  ooneeMiona  which  he  hiMi  populace*  hut  he  raffered  the  amneft; 
beta  obliged  to  anka  to  tiie  tanurfant  to  ramafn  la  Ibvoo. 
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and,  being  unable  to  come  to  an  agreement^  have  reconne  to 

anns. 

Tins  being  the  case,  it  is  very  evident  that  the  commnn  1 2n.  Thej 
laws  of  war, — ^those  maxims  of  humanity,  moderation,  and*^**'**^- 
hononr,  which  we  have  already  detailed  in  the  course  of  this^*^ 
work, — ought  to  be  observed  by  both  parties  in  every  civil  i^yi^  of 
war.  For  the  same  reasons  which  rendei  the  observance  of 
those  maxims  a  matter  of  obligation  between  state  and  state^ 
it  becomes  equally  and  even  more  necessary  in  the  unhappy 
drcumstance  of  two  incensed  parties  lacerating  their  common 
country.  Should  the  soTereign  conceiye  he  nas  a  right  to 
hang  up  liis  prisoners  as  rebels,  the  opposite  party  wilTmake 
reprisals:* — if  he  does  not  religiously  observe  the  capitula- 
tions, and  all  other  conventions  made  with  his  enemies,  they 
will  no  lonL'-er  rely  on  his  word : — should  he  bum  and  ravage, 
they  will  foiiow  his  example ;  the  war  will  become  cruel,  hor- 
rible, and  every  day  more  destructive  to  the  nation.  The  [  426  J 
duke  de  Montpensier's  infamous  and  barbarous  excesses 
against  the  reformed  narty  in  France  are  too  veil  known: 
the  men  were  delivered  np  to  the  executioner,  and  the  women 
to  the  brutality  of  the  soldiers.  What  was  the  consequence! 
tlie  Protestants  became  exasperated;  they  took  vengeance 
of  such  inhuman  practices;  and  the  war,  before  sufficiently 
cruel  as  a  civil  and  religions  war,  became  more  bloody  and 
destrnrtivo.  "Who  could  without  horror  read  of  the  savage 
cruelties  committed  by  the  Baron  Dcs  Adrets  ?  By  turns  a 
Catholic  and  a  Protestant,  he  distinguished  himself  by  his 
barbarity  on  both  sides.  At  length  it  became  necessary  to 
relinquish  those  pretensions  to  judicial  authority  over  men 
who  proved  themselves  capable  of  supporting  their  cause  by 
force  of  armSy  and  to  treat  tiiem,  not  as  criminals  but  as 
enemies.  Even  the  troops  have  often  refused  to  serve  in 
a  war  wherein  the  prince  exposed  them  to  cruel  reprisals. 
Officers  who  had  the  highest  sense  of  honour,  ^ough  ready  to 
shed  their  blood  in  the  field  of  brittle  for  his  service,  hnve  not 
thought  it  any  part  of  their  duty  to  run  the  hazard  of  an 
ignominious  death.  AYhenevcr,  therefore,  a  numerous  body 
of  men  think  they  have  a  right  to  resist  the  sovereign,  and 
feel  themselves  in  a  condition  to  appeal  to  the  sword,  the  war 
ought  to  be  carried  on  by  the  contending  parties  in  the  same 

*  The  prince  of  Cond£,  commandar  Th*  dnk*  of  Alva  nuide  It  %  pnuttM 

of  LooIb  XIIT.'d  forces  a^^ainst  the  re-  to  condemn  to  death  eTory  prisoner  ho 

formed  party,  haring  hanged  siztiy-foar  took  from  the  confederates  in  the  l^e- 

cfloen  wliom  b«  li«d  made  priioiim  ttuddaadt.  Th«7»  mi  fheir  port,  retdi- 

dnring  fha  dvil  war,  the  Pruti'-Unts  ro-  aledy  and  at  length  compelled  him  to 

tolved  upon  retaliation  ;  and  the  duke  reFp«cf  the  law  of  nations  and  the  ralcB 

de  Rohan,  who  commanded  them,  oaosed  of  war  in  hia  oondaot  toward  them, 

la  equal  nvmlMr  of  OMImUo  ofleon  to  Qfolinif  Ana.  U1».  U. 
Changed.  8a« MMMins dt  Sobaii. 
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BOOK  nr.  manner  u  by  two  different  nations:  and  they  ought  to  leaw 
^§i!:J^^i5:open  the  same  means  for  preventing  its  being  carried  to  OUt^ 
r^eous  extremiti^  and  for  the  restoration  of  peace. 

Whon  the  soverei<?n  has  subdued  the  opposite  party,  and 
reduced  them  to  sul  mit  and  sue  for  peace,  he  may  except 
from  the  amnesty  the  authors  of  the  disturbances, —  the  heads 
of  the  party:  he  may  bring  them  to  a  legal  trial,  and  puuiiih 
them,  if  they  be  foond  guilty.  lie  may  act  in  this  manner 
partionlarlv  on  occasion  of  those  ^tarbanees  in  which  tiie 
interests  of  the  people  are  not  so  much  the  oljeet  in  view  as 
the  private  aims  <^  some  powerfnl  individoalsi  and  which 
rather  deserve  the  appellation  of  revoU  than  of  cMtrar* 
Such  was  the  case  of  the  mifortunate  doke  of  Montmorency : — 
he  took  up  arms  against  the  ting,  in  support  of  the  duke  of 
Orleans ;  nnd,  being  defeated  nnd  trtkcn  prisoner  at  the  bat- 
tle of  Castelnaudari,  he  lost  his  life  on  a  scaffold,  by  the  sen- 
tence of  the  parliament  of  Toulouse.  If  he  was  generally 
pitied  by  all  men  of  worth  and  sentiment,  it  wao  because  they 
viewed  him  rather  as  an  opponent  to  die  exorbitant  power  of 
an  imperioDfl  minister,  thii  as  a  rebel  against  his  soverei^, 
— and  that  his  heroic  virtues  seemed  to  warrant  the  pimty 
of  his  intentions.* 
{  W5.  Tiio  TVhen  snbjeets  take  iq»  arms  without  oeaong  to  aeknow- 
olieetA  of  ledge  the  sovereign,  and  only  for  the  purpose  of  obtaining  a 
JjjJ^^^' redre^f'  of  their  grievances,  there  are  two  reasons  for  obscrv- 
according  common  laws  of  war  towards  them : — First,  an  appre- 

cafM.  hension  lest  the  civil  war  should  become  more  cruel  and  de- 
structive by  the  insurgents  making  retaliation,  which,  as  we 
[  427  ]  have  already  observed,  they  will  not  fail  to  do,  in  return  fsr 
the  severities  exercised  bj  the  sovereign.  2.  The  danaer 
of  committing  great  injustice  by  hastily  pnnishing  those  mbo 
are  aocoimted  rebels.  The  flames  of  discord  and  civil  war 
are  not  &voiirable  to  the  proceedings  of  pure  and  sacred  jus- 
tice :  more  quiet  times  are  to  bo  waited  for.  It  will  be  ^Hse 
in  the  prince  to  keep  his  prisoners,  till,  having  restored  trail- 
quillity,  he  la  able  to  bring  them  to  a  legal  trial. 

As  to  the  other  effects  which  the  law  of  nations  attributes 
to  public  war,  see  Chap.  XIL  of  tliis  Book,  and  particularly 
the  acquisition  of  things  taken  in  war, — subjects  who  take  up 
arms  against  their  sovereign  without  ceasing  to  acknowledge 
him,  cannot  lay  claim  to  the  benefit  of  those  effects.  To6 
boo^  alone,  the  movable  property  carried  off  by  the  enmj, 
is  considered  as  lost  to  the  owners ;  but  this  is  only  on  ac- 
count of  the  difficulty  of  recognising  it,  and  the  nuraberle?? 
inconveniences  which  would  arise  from  the  attempt  to  recover 
it.  All  this  is  usually  settled  in  the  edict  of  paoifioationy  or 
the  act  of  amnesty. 

•  Sm  the  lilftotlaiif  of  fhe  ralgii  of  LnSt  ZIIL 

M4 


Digitized  by  Google 


OF  CIVIL  WAB. 


427 


But,  when  a  nation  becomes  divided  into  two  parties  ab-  book  m. 
Bolutelj  independent,  and  no  longer  acknowledgiiig  a  common 
niperior,  the  state  is  dissolved,  and  the  mat  between  the  two 
parties  stands  on  the  same  ground,  In  every  respect,  as  a 
pnblic  war  between  two  different  nations.  Whether  a  repnblio 
be  split  into  two  factions,  each  maintaining  that  it  alone  con- 
stitutes the  body  of  the  state,— or  a  kingdom  be  divided 
between  two  competitors  for  the  crown, — the  nation  is  severed 
into  two  parties,  who  will  Diutu  iUy  form  ench  other  rebels. 
Thus  there  exist  in  the  i^tutc  two  separate  boJii  who  pre- 
tend to  absolute  independence,  and  between  wlioiii  there  is 
no  judge  (§  21)o).  Thev  decide  their  quarrel  by  arms,  as  two 
different  nations  wonld  do.  The  obligation  to  observe  the 
common  laws  of  war  towards  each  other  is  therefore  absolnte, 
— ^indispensably  binding  on  both  parties,  and  the  same  which 
the  law  of  natnre  imposes  on  all  nations  in  transactions  be- 
tween state  and  state. 

Foreign  nations  are  not  to  interfere  in  the  internal  govern-  ?  2m.  Con. 
ment  of  an  independent  state.    (Book  II.  §  54,  &c.)    It  be-  (iuct  to  b« 
longs  not  to  them  to  judge  between  the  citizens  whom  discord  J^^"^®** ''^ 
has  roused  to  arms,  nor  between  the  prince  and  his  subiecta :  tioa^ 
])oth  parties  are  equally  foreigners  to  them,  and  equally  in- 
dependent of  their  authority.    They  may,  however,  interpose 
thai  ffood  offices  for  the  restoration  of  peace ;  and  this  the  ' 
law  of  nature  prescibes  to  them.  (Book  IL  Oh.  I.)  But,  if 
their  mediation  proves  fruitless,  such  of  them  as  are  not 
bound  by  any  treaty,  may,  with  the  view  of  regulating  their 
own  conduct,  take  the  merits  of  the  cause  into  consideration, 
and  assist  the  party  which  they  shall  judge  to  have  right  on  its 
side,  in  case  that  party  roqiiests  their  assistance  or  accepts  the 
offer  of  it:  they  are  equally  at  liljcrty,  I  say,  to  do  this,  as  ^  428  J 
to  espouse  the  quarrel  of  one  nation  embarking  in  a  war 
against  another.    As  to  the  allies  of  the  state  thus  distracted 
by  civil  war,  they  will  find  a  rule  for  their  conduct  in  the  na- 
ture of  their  engagements,  oombined  with  the  existing  dr- 
cujistancee.  Of  this  we  have  treated  elsewhere.  (SeelBook 
n  Chap.  Xn.  and  partioularly  H 196  and  197.) 
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CHAP,  L 

OF  PBACB,  AND  THE  OBLIGATION  TO  CULTIVATE  IT. 

J  J.  WW  Peace  is  the  reverse  of  war ;  it  is  that  desirable  state 
pmM  iM.  in  which  every  one  quietly  enjoys  his  rights,  or,  if  contro- 
verted^  amioabir  duteasseB  thmn  by  foree  of  armimdnL  Hobb9 
has  liad  tlie  budnesB  to  assert,  that  war  is  tne  natural  stati 
of  num.  Bitt  If,  by  "  the  natural  state  of  man,"  we  nnder 
stand  (as  reason  requires  that  we  should)  that  state  to  which 
he  is  destined  and  called  by  his  nature,  peace  should  rather  he 
term 0(1  ]m  natural  state.  For.  it  is  the  pnrt  of  a  rational 
being  to  terminate  his  difiorences  by  rational  methofls: 
whereas,  it  is  the  characteristic  of  the  brute  creation  to  de- 
cide theirs  by  force.*  Mao,  as  we  have  already  observed 
(Prelim.  §  10),  alone  and  destitute  of  succours,  would  neces- 
sarily be  a  my  wretehed  creature.  He  stands  in  need  of 
the  interconrse  and  assistanoe  of  his  sp^es,  in  order  to  enjoy 
the  sweets  of  life,  to  derelope  his  faculties,  and  live  in  a  man- 
ner snitahle  to  his  nature.  Now,  it  is  in  peace  alone  that  all 
these  advantages  are  to  be  found :  it  is  in  peace  that  men 
respect,  assist,  and  love  cadi  other:  nor  tlioy  ever  de- 

[  430  3  P*rt  from  that  happy  state,  if  they  were  ii  >t  hurried  on  by 
the  impetuosity  of  their  passions,  and  blinded  by  the  gross 
deceptions  of  self-love.    What  little  we  have  said  of  the 
effects  will  be  sufficient  to  give  some  idea  of  its  various  calami- 
ties; and  it  is  an  nnfortnnate  eirenmstance  for  the  hnmao 
raee,  that  the  injnstiee  of  nnprindpled  men  should  so  often 
render  it  inevitable. 
^  2.  obiign     Nations  who  are  really  impressed  with  sentiments  of  hn- 
tion  of  ouiti- manity, — who  seriously  attend  to  their  duty,  and  are  ac- 
TAUng  it    ^Qiyni^  jfii^  ^ii^  ^fo^      substantial  interests^ — ^wUl  noTer 

•  Nnrrr  f^m  sint  doo  gmtTtk  dewer-    endom  Mtad  poyterios,  pi  nti  non  licet 
tandi,  uaum  p^r  dtaeeptationem,  alt«-  eoperiora.   Cioero,  de  Offio,  lib.  t  cmpb 
nm  p«r  vlin,^-«ttm(|n»  i]|«d  proprina  IL 
alt  huminlf,  bw 
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seek  to  promote  their  own  advantage  at  the  expense  and  de-  book  it. 
triment  of  other  nations;  however  intent  they  may  be  on  '' 
their  own  happiness,  they  will  ever  be  careful  to  combine  it 
with  that  of  others,  and  mth  justice  and  equity.  Thus  dio- 
poeod,  they  will  neoessarily  cutiTate  peace.  If  they  do  not 
nre  together  in  peace,  how  can  they  perform  those  mutnal 
and  sacred  duties  which  nature  enjoins  them?  And  this 
state  is  found  to  be  no  less  necessary  to  their  happiness  than 
to  the  discharge  of  tlieir  duties.  Thus,  the  law  of  nature 
every  way  obliges  them  to  seek  and  cultivate  peace.  That 
divine  law  has  no  other  end  in  view  than  the  welfare  of  man- 
kind:  to  that  object  all  its  ruh-s  and  all  its  precepts  tend : 
they  are  all  deducible  from  this  ^)rinciple,  that  men  should 
seek  their  own  felicity ;  and  morabty  is  no  more  than  the  art 
of  acqtdrmg  happiness*  As  this  is  tme  of  indiTidnalS)  it  is 
e<}ually  so  of  nations,  as  must  appear  evident  to  any  one  who 
will  bat  take  the  trouble  of  reflecting  on  what  we  have  said 
of  their  common  and  reciprocal  duties,  in  the  first  chapter  of 
the  second  book. 

This  obligation  of  cultivating  peace  binds  the  sovereign  by  ?  3.  Tbo 
a  double  tie.    He  owes  this  attention  to  his  people,  on  whom^^J^^* 
war  would  pour  a  torrent  of  evils;  and  he  owes  it  in  the^||jf*  " 
most  strict  and  indispensable  manner,  since  it  is  solely  for  the 
advantage  and  welfare  of  the  nation  that  he  is  intrusted  with 
the  government.  (Book  1. 5  89.)    He  owes  the  same  attention 
to  foreign  nations,  whose  happiness  likewise  is  distorhed  by 
war.   Th9  nation's  duty  in  this  respect  has  been  shown  in 
the  preceding  chapter;  and  the soTOreign,  bemg  invested  with 
the  public  authority,  is  at  the  same  time  charged  with  all  the 
dnties  of  the  society,  or  body  of  the  nation.  (Book  I.  §  41.) 

The  nation  or  the  sovereign  oir^'ht  not  only  to  refrain,  on  ?  Extonj 
their  own  part,  from  disturbing  that  peace  which  i?  po  salu- 
tary  to  mankind:  they  are,  moreover,  bound  to  proiiK  tc  it  as 
far  as  lies  in  their  power, — to  prevent  others  from  breaking 
it  without  necessity,  and  to  inspire  them  with  the  love  of  jus- 
tice, equity,  and  public  tranquillity, — ^in  a  word,  with  the  love 
of  peace.  It  is  one  of  the  best  offices  a  sovereign  can  render 
to  nations,  and  to  the  whole  universe.  What  a  glorious  and 
amiable  character  is  that  of  peace-maker !  Were  a  powerM 
prince  thoroughly  acquainted  with  the  advantages  attending 
It, — were  he  to  conceive  what  pure  and  effulgent  glory  he 
mnj  derive  from  that  endearing  character,  together  with  the 
gratitude,  the  love,  the  veneration,  and  the  confidence  of  na- 
ti(ins,— did  lie  know  what  it  is  to  reign  over  the  hearts  of 
men, — he  would  wish  thus  to  become  the  beneluctor,  the  [  431  J 
friend,  the  father  of  mankind ;  and  in  being  so,  he  would  find 
infinitely  more  delight  than  in  the  most  splendid  conquests. 
Augustus,  shutting  the  temple  of  Janus,  giving  peace  to  the 
omTerse,  and  adjusting  the  disputes  of  kings  ana  nations, — 
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BOOS  IT.  AugoBtoBy  at  that  moment,  appean  the  greatest  of  mortal^ 

oHAr.  z.        ^  £^  were,  a  god  upon  earth. 


1 5.  or  the  But  those  disturbers  of  the  public  peace, — those  SOOOT]^ 
ortT'^^ub-  earth,  who,  fired  by  a  lawless  thirst  of  power,  or  tm- 

fie  pMmk    P^U^  ^7      P"^6       ferooitj  of  their  dispc^ition,  soAtch  up 

arms  without  justice  or  reason,  and  sport  with  tlie  quiet  of 
mankind  and  the  blood  of  their  subjects, — those  monstroTis 
heroes,  thougii  almost  deified  by  the  fooH^'h  admiration  of  the 
vulgar,  are  in  effect  the  most  cruel  enemies  of  the  human 
race,  and  ought  to  be  treated  im  bueh.  Experience  shows 
what  a  train  of  calamities  war  entails  even  upon  nations  that 
are  not  immediately  engaged  in  it.  War  disturbs  conuneroe, 
destroys  the  snheistence  of  mankind,  raises  tho  priee  of  all  the 
most  necessaiy  articles,  spreads  just  alarms,  and  ohligea  all 
nations  to  be  upon  their  guard,  and  to  keep  up  an  armed 
force.  Ho,  therefore,  who  without  just  cause  breaks  the  ge- 
neral ponce,  TiTifivoidably  does  an  injury  oven  to  those  nations 
whicli  uro  not  the  objects  of  his  arms ;  and  by  his  pemicious 
example  he  essentially  attacks  the  happiness  and  safety  of 
every  nation  upon  earth.  He  gives  them  a  right  to  join  in  a 
jjoneral  confederacy  for  tho  purpose  of  repressing  and  cLa»- 
tifiing  him,  and  deriving  him  of  a  powor  whidi  he  so  enor- 
mondy  abuses.  What  evils  does  he  not  bring  on  his  own 
nation,  lavishing  her  blood  to  gratify  his  inordinate  pftusions, 
and  exposing  her  to  the  resentment  of  a  host  of  enemies ! 
A  famous  minister  of  the  last  century  has  justly  merited  the 
indignation  of  hi'^  country,  by  involving  her  in  unjust  or  nn- 
Tioccssary  wm\^.  If  by  his  abilities  nnd  iTidcfatiirable  appli- 
cation, he  procured  her  distinguished  successes  iu  the  field  "f 
battle,  lie  drew  on  her,  at  least  for  a  time,  the  execration  oi 
all  Europe. 

^  8.  How      The  love  of  peace  should  equally  prevent  us  from  embark- 
bToontina.^  ing  in  a  War  without  neoessity,  and  from  perse?erin|;  in  it 
^'  tiSsr  the  necessity  has  ceased  to  exist  When  a  sovereign  has 
been  compelled  to  take  up  arms  for  just  and  important  rca* 
•  sons,  he  may  carry  on  the  operations  of  war  till  he  has  at- 
tained its  lawful  end,  which  is,  to  nrooore  justice  and  safety. 
(Book  III.  §  28.) 

If  tho  cause  be  dubious,  the  just  end  of  war  can  only  be  to 
bring  the  enemy  to  an  equitable  compromise  (Book  III.  §  S8); 
and  consequently  the  war  must  not  be  continued  beyond  that 
point.  The  moment  our  enemy  proposes  or  consents  to  such 
compromise,  it  is  our  duty  to  desist  from  hostilities. 
But  if  we  have  to  do  with  a  perfidious  enemy,  it  would  be 
[  482  ]  imprudent  to  trust  dther  his  words  or  his  oaths.  In  such 
case,  justice  allows  and  prudence  reouires  that  wo  shonld 
avail  ourselves  of  a  successful  war,  and  follow  up  our  advan- 
tages, till  we  have  humbled  a  dangerous  and  excessive  power, 
or  compelled  the  enemy  to  give  ns  sufficient  security  for  tha 
time  to  come. 
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Finally,  if  the  enemy  obstinately  rejoct«  equitable  condi-  book  rr. 
tions,  he  himself  forces  us  to  continue  our  progress  till  we  ** 
have  obtained  a  complete  and  decisive  victory,  by  which  he 
is  absolutely  reduced  and  subjected.    The  use  to  be  made 
of  victory  ha^  been  shown  above.  (Book  lii.  Chap.  Vlil.  IX. 
XIII.) 


When  one  of  the  parties  is  reduced  to  sne  for  peace,  or}  7.  Pmm 
both  are  weary  of  the  war,  then  thoughts  of  an  aoconunoda-*^**"'*^ 
tion  are  entertauied^  and  the  conditions  are  agreed  on.  Thus  ^* 
peace  steps  in  and  puts  a  period  to  the  war. 

The  general  and  necessary  effects  of  peace  are  the  reconci-  ?  S-  o<»ne- 
liation  of  enemies  and  the  cessation  of  hoptilitirs  on  both*^®^®*^^ 
sides.   It  restores  the  two  nations  to  their  natural  state.  ° 


OHAP.  n.  CHAP.  II. 

TRBATXB8  OF  FBAOB.(188) 

WHEN  the  belligerent  powers  have  agreed  to  lay  down  1 9.  DeJtei. 
their  arms,  the  agreement  or  contract  in  which  they  stipulate  tion  ot  • 
the  conditions  of  peace,  and  regulate  the  manner  in  which  it  *^ 
is  to  be  restored  and  supported,  is  called  the  treaty  of  peace, 

The  same  power  who  has  the  right  tii  making  war,  of  de-  g  10.  % 
termining  on  it,  of  dedaring  it,  and  of  directing  its  opera- wIkhdU 
tions,  has  naturally  that  likewise  of  making  and  oondndins^^^ 
the  trea^  of  peace.  (189)  These  two  powers  are  connected 
together,  and  the  latter  natnrally  follows  from  the  fonndr.  If 
the  ruler  of  the  state  is  empowered  to  judge  of  the  causes  and 
reasons  for  which  war  is  to  bp  nrulertakcn, — of  the  time  and 
circumstances  proper  for  commencing  it, — of  the  manner  in 
which  it  is  to  be  supported  and  carried  on, — it  is  therefore 
his  province  also  to  set  bounds  to  its  progress,  to  point  out 
the  time  when  it  shall  be  discontinued,  and  to  conclude  a  peace.  • 
But  this  power  does  not  necessarily  inelnde  that  of  grantiiig  or 
aocepting  whatOTor  conditions  he  pleases,  with  a  view  to  peace. 
Though  the  state  has  intrusted  to  the  pmdence  of  her  nder 
the  general  care  of  determining  on  war  and  peace,  yet  she 
may  have  limited  his  power  in  many  particulars  by  the  funda- 
mental laws.    Thus,  Francis  the  First,  king  of  France,  had 
the  absobito  disposal  of  war  nn'l  peace:  and  yet  the  assembly 
of  Cognac  declared  that  he  had  no  authority  to  ahenatc  any 

(188)  Upon  the  sul^ject  of  Uvalioii  in  are  collected  in    Chittj  a  Coiumercial 

general,  and  ih«ir  ««ii«tni«tfoii,  fee  oiiie,  L««r,  tetter  pftit  of  toL  %/—C, 

book  ii.  ch.  xii.  p.  102—271.    Wliil^  (IPO)  .4nf^  20T-2;  arifl  sco  n,^op,\ 

exeiaioiDg  the  sections  of  Yattol  reU-  Kob.  Kep.  196,  Id. ;  1  Chit^a  Com.  L» 

^  to  iMatleB,  U  will  b*  foand  adria.  StS.— €.  ^ 
lUa  te  lead  tiia  aiodam  treatietik  whloli 
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1  .OK  IV.  part  of  the  kingdom  by  a  treaty  of  peace.   (See  Book  I. 
§  2U5.) 

A  nation  that  hai  the  free  disposal  of  her  domeatio  affidrs, 
and  of  the  fbnn  of  her  fsoTemment,  may  intnut  a  single 
person,  or  an  aasemblj,  mth  the  power  of  making  peace,  al- 
though she  has  not  given  them  that  of  making  war.  Of  tLis 
WG  have  an  instance  in  Sweden,  where,  since  the  death  of 
[  483  ]  Charles  XII.,  the  kinp;  cannot  declare  war  witliont  the  consent 
of  the  states  asseml>led  in  diet ;  but  he  may  make  peace  in 
conjunction  with  the  genate.  It  is  less  dancrcruiis  for  a  nation 
to  intrust  her  rulers  with  this  latter  pi  )^vt•r,  than  with  the 
former.  She  may  reasonably  expect  that  they  .wiii  nut  make 
peace  till  it  anits  with  the  interest  of  the  sti^te.  But  their 
psasions,  their  own  interest^  their  private  views,  too  often  in- 
flnenee  their  resolutions  where  there  is  question  q{  undertaking 
a  war.  Besides,  it  must  be  a  very  disadTantageons  peace,  in- 
deed, that  is  not  preferable  to  war,  whereas,  on  the  other 
hand,  to  exchange  peace  for  war  is  always  very  hazardous. 

When  a  prince,  who  is  possessed  only  of  limited  authority, 
has  a  power  to  make  peace,  as  he  cannot  of  himself  trr  nit 
whatever  conditions  he  pleases,  it  is  incumbent  on  those  who 
wish  to  treat  with  him  on  biao  grounds,  to  require  that  the 
treaty  of  peaoe  be  ratified  bj  the  nation,  or  by  those  who 
are  empowered  to  perform  the  stipulations  contained  In  it.  I( 
for  instance^  any  potentate,  in  negotiating  a  treaty  of  peace 
with  Sweden,  requires  a  defensive  alliance  or  guarantee  as  the 
condition,  this  stipulation  will  not  be  valid,  unless  approved 
and  accepted  by  the  diet,  who  alone  have  the  power  of  carry- 
ing it  into  eflfect.  The  kin^fs  of  England  are  authorized  to 
conclude  treaties  of  peace  and  alliance ;  but  they  cannot,  by 
those  treaties,  alienate  any  of  the  possessions  of  the  crown 
without  the  consent  of  parliamtni.  Keither  can  they,  without 
the  eonoorrenee  of  that  body,  raise  any  mone^  in  the  kingdom ; 
wherefore,  whenever  they  eonolude  any  subsidiary  treaty,  it  is 
their  eonstant  rale  to  h^  it  before  the  parliament,  in  order  that 
they  may  be  eertaui  of  the  concurrence  of  that  assembly  to 
enable  them  to  make  good  their  engagements.  When  the 
emperor  Charles  V.  required  of  Francis  the  First,  his  prisoner, 
such  conditions  as  that  kinrr  could  not  grant  without  the  con- 
sent of  the  nation,  he  sln  uM  have  detained  him  till  the 
states-general  of  France  hud  ratified  the  treaty  of  Madrid, 
and  Burgundy  had  acquiesced  in  u :  thus  Le  would  not  imve 
lost  the  fimits  of  his  victory  by  an  oversight  whidi  appears 
very  surprising  in  a  pnnce  of  lus  abilities. 
§11.  AUia.  We  shall  not  repeat  here  what  we  have  said  on  a  former 
•tions  made  occasion  Concerning  the  alienation  of  a  part  of  the  state 
^  (Book  I.  §§  263,  &c.  ),  or  of  the  whole  state.  (Ibid.  ^  ^8,  &c.) 

We  shall  therefore  content  ourselves  with  observinjr,  that, 
m  case  of  a  pressing  necessity,  such  ns  is  produced  by  tho 
events  of  an  unfortunate  war,  the  alienations  made  by  the 
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prince,  in  order  to  save  the  remaimler  of  the  state,  are  consi-  bouk  ir. 
dared  as  approved  and  ratified  by  the  mere  silence  of  the  na- 
tion,  when  she  has  not,  in  the  form  of  her  government,  retained 
bome  easy  and  ordinary  method  of  giving  her  express  con- 
sent)  and  has  lodged  an  absolute  ^pmet  m  the  prinoe'e  hands. 
The  etatee-general  are  abolished  in  France  by  disose  and  by 
the  tadt  consent  of  the  nation.   Whenerer,  therefore,  that 
kingdom  is  reduced  to  an^  calamitous  exigency,  it  belongs  to 
the  king  alone  to  determine  by  what  sacrifices  he  may  pur-  [  4d4  3 
chase  peace :  and  his  enemies  will  treat  with  him  on  a  sure 
footing.    It  woukl  be  a  vain  plea  on  the  part  of  the  people,  to 
6ay  that  it  was  only  through  fear  they  acqniesced  in  the  abo- 
lition of  the  states-general.    The  fact  is,  that  they  did  acqui- 
esce, and  thereby  suffered  the  king  to  acfjuire  all  the  powers 
necessary  for  contracting  with  foreign  states  in  the  name  of 
the  nation.   In  every  state  there  must  neeessarily  be  some 
power  witii  which  otluar  nations  mar  treat  on  secure  grounds. 
A  certain  historian*  says,  that,  *^  by  the  fundamental  laws, 
the  kings  of  France  cannot,  to  the  prejudice  of  their  suc- 
cessors, renounce  any  of  their  rights,  by  any  treaty,  whether 
voluntary  or  compulsory."   The  fundamental  laws  may  indeed 
withhold  from  the  k'mrf^  the  power  of  alienating,  without  the 
nation's  consent,  what  belongs  to  the  state ;  but  they  cannot 
invalidate  an  alienation  or  renunciation  made  with  that  con- 
sent-t  And  if  the  nation  iiaa  permitted  matters  to  proceed  to 
such  lengths  that  she  now  has  no  longer  any  means  of  ex- 
pressly £claring  her  consent,  her  silence  alone,  on  such  occa 
siottSy  is  in  reality  a  tadt  consent.   Otherwise  there  would  be 
no  possibility  of  treating  on  sure  grounds  with  such  a  state; 
and  her  pretending  thus  beforehand  to  invalidate  all  future 
treaties  would  be  an  infringement  of  the  law  of  nations, 
which  ordains  that  all  states  should  retain  the  means  of  treat- 
ing 'with  each  other  (Book  I.  §  262),  and  should  observe  their 
treaties.  (Book  II.  §§  163,  269,  &c.) 

It  is  to  be  observed,  however,  that  in  our  examination 
whether  the  consent  of  the  nation  be  requisite  for  alienating 
sny^  part  of  the  state,  we  mean  such  parts  as  are  still  in  the 
nation's  possession,  and  not  those  which  have  faUen  into  the 
enemy's  hands  during  tiie  course  of  the  war :  for,  aa  these 
Irtter  are  no  longer  possessed  by  the  nation,  it  is  the  sovereign 


*  The  »bM     CShQi%  BivL  do  Ch*rltt  Qatiunol  approbation,  and  the  cbarn<>tor 

v.  p.  492.  of  a  law  of  the  state.    The  oardinala 

f  Th«  i«niiiidati«<i  made  \ij  Anno  who  ozMnined  tbb  aflUr  1^  order  of 

of  Amtria»  oonaort  of  Louis  tho  Thtr-  the  pope,  whom  Charles  II.  bod  con. 

teenth,  was  f^ond  and  va^id,  beoaase  it  suited,  paid  no  regard  to  Maria  The- 

was  cuatirtued  by  tbo  general  assembly  reaa'a  renanoiatioD,  as  not  d&axaiiig  it 

of  tho  eortOi»  ttid  rogiatered  in  all  tho  of  laflleiont  foreo  to  Invi^ato  the  Inwo 

f!^r^  .    The  ca.*o  was  otherwise  with  of  tho  country,  and  to  supersede  the 

that  made  by  Anna  Theresa,  which  established  eustom. — Memoir!>   of  M. 

MS  noi  aanecioiied  bj  those  formalities,  de  St.  Philippe,  roL  L  p.  2'i). — i:^d. 

^N«M^aontl7>  not  atnmpod  with  tho  A.O.  VtVf, 
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jooK  IT.  aloDfl,  if  inTMted  irith  the  full  and  absolute  admimstration  of 
">  the  goveinment,  and  with  the  power  of  making  war  and 
peace, — it  is  he  alone,  I  say,  who  is  to  judge  whether  it  >^ 

expe^lient  to  relinqiitsh  those  parts  of  the  Btate,  or  to  coritin» 
the  >vnr  for  the  recovery  of  them.  Ant]  even  thoiifih  it  i^liouli 
he  pretended  that  he  cannot  by  his  own  single  iiuthoril y  imtki 
any  valid  ahenation  of  them, — he  has,  nevertheles;*,  according 
to  our  supposition,  that  is,  if  invested  with  full  uud  uUsolme 
power, — he  has,  I  say,  a  right  to  promiBC  that  the  nation  shall 
never  again  take  up  arms  for  uie  recorery  of  those  Imadg^ 
towns,  or  provinces,  which  he  relinquishes :  and  this  svfliees 
for  secnring  the  qniet  possession  of  them  to  the  enemy  into 
[  435  ]  whose  hands  they  are  fallen. 

^  12.  How  The  necessity  of  making  peace  authorizes  the  sovereiiin  tn 
thesove-  disposG  of  the  property  of  individuals ;  and  the  eminent  d-.'- 
relgn  may  gjy^^g  ijij^  :i  rii^ht  to  do  it  (Book  I.  §  244).     lie  may 

dIfpoMof  oven,  to  a  certain  degree,  dispose  of  their  persons,  hy  virtue 
what  eon-  of  the  power  which  he  has  over  all  his  subjects.  But  as  it  i§ 
cenuiadip  for  the  public  advantage  that  he  thus  disposes  of  them,  th^ 
Tidaali.     stAtQ  is  hound  to  indemnify  the  citizens  who  are  sufferers  bj 

the  transaction.  (Ihid.) 
1 13.  Wh«>  Every  impediment  bj  which  the  prince  is  disabled  fross 
ther  a  kin^,  administering  the  affairs  of  government,  ondonbtedly  deprives 
being  a  pri-  jj^^  ^j^^  power  of  making  peace.  Thns  a  kiner  cannot  make 
cui  mate  ^  treaty  of  peace  dunng  his  minonty,  or  while  m  a  state  of 
mental  dernngement :  this  assertion  docs  not  stand  in  need 
of  any  proof:  but  the  question  is,  whether  a  king  can  con- 
clude a  peace  while  he  is  a  jtrisoner  of  war,  and  whether  tht 
treaty  tlms  made  he  valid  ?  Some  celebrated  authors"  here 
draw  a  distiucLion  between  a  monarch  whose  kingdom  is  pa- 
trimonial, and  another  who  has  only  the  mufi'uctu4  of  his  do- 
minions. We  think  we  have  overthrown  tl^t  false  and  dan- 
gerooB  idea  of  a  patrimonial  kmgdom  (Book  L  §§  68,  Ac.)^ 
and  evidently  shown  that  the  notion  ought  not  to  be  extended 
beyond  the  bare  power  with  which  a  sovereign  is  sometimei 
intrusted,  of  nominating  his  successor,  of  appointing  a  new 
prince  to  nile  over  the  state,  and  dismembering  some  parts  of 
it,  if  he  thinks  it  expedient ; — the  whole,  however,  to  be  uni- 
formly done  for  the  good  of  the  nation,  and  with  a  view  to  her 
greater  advantage.  Every  legitimate  government,  whatever 
it  be,  is  established  solely  for  the  good  and  welfare  of  the 
state*  This  incontestable  principle  being  once  laid  down,  the 
making  of  peace  is  no  longer  the  peculiar  province  of  the 
king;  it  belongs  to  the  nation.  Now  it  is  certain  that  a 
captive  prince  cannot  administer  the  government,  or  attend 
to  the  msnagement  of  public  affairs.  How  shall  he  who  is 
not  free  command  a  nation  ?  How  can  he  govern  it  in  snch 
manner  as  best  to  promote  the  advantage  of  the  peoplOi  and 

•  S«e  Wolt  Jot  0«Jik  a  982. 


Digitized  by  GoogI( 


OF  IREATIB8  OP  PBACS*  486 

the  pnUio  irelfsre^  He  does  not,  indeed,  forfeit  Iob  rights ;  mok  it. 
but  hiB  captivity  deprivee  bim  of  the  power  of  exenasiDg 
them,  as  he  IS  not  in  a  oondition  to  direct  the  use  of  them  to 
its  proper  and  legitimate  end.  He  stands  in  the  same  predi- 
oament  as  a  king  in  his  minority,  or  labouring  under  a  de- 
rangement of  his  mental  faculties.  In  such  circumstances,  it 
is  necessnry  that  the  person  or  persons  whom  the  laws  of  the 
state  designate  for  the  regency  should  assume  the  reins  of 
government.  To  them  it  belongs  to  treat  of  peace,  to  settle 
the  terms  on  which  it  shall  be  made,  and  to  bring  it  to  a  con- 
clusion, in  conformity  to  the  laws. 

The  captive  sovereign  may  himself  nej;otiate  the  peace, 
and  promise  what  personally  depends  on  him :  but  the  treaty 
does  not  become  obligatory  on  the  nation  till  ratified  by  her- 
self, or  by  those  who  are  invested  with  the  public  autnority 
daring  the  princess  captivi^,  or,  finally,  by  the  sovereign  [  436  } 
himself  after  his  relor^fe. 

But,  if  it  is  a  duty  incumbent  on  the  state  to  use  her  best 
efforts  for  procuring  the  release  of  the  most  inconsiderable 
of  her  citizens  who  has  lost  his  liberty  in  the  public  cause,  the 
obligation  is  much  stronger  in  the  case  of  her  sovereign, 
whose  cares,  attention,  and  labours  are  devoted  to  the  common 
safe^  and  welfare*  *It  was  in  fighting  for  his  people  that  the 
prince,  who  has  Seen  made  prisoner,  fell  into  that  situation, 
which,  to  a  persoft  of  his  exalted  rank,  must  be  wretched  in  the 
extreme :  and  shall  that  very  people  hesitate  to  deliver  him 
at  the  expense  of  the  greatest  sacrifices  ?  On  so  melancholy 
an  occasion,  they  should  not  demur  at  f\ny  thinir  short  of  the 
very  existence  of  the  state.  But,  in  every  cxiu'cacy,  the  safety 
of  the  people  is  the  supreme  law ;  and,  in  so  severe  an  extre- 
mity, a  generous  prince  will  imitate  the  example  of  Regiilus. 
That  heroic  citizen,  being  sent  back  to  Home  on  his  parole, 
dissuaded  the  Romans  from  purchasing  his  release  by  an  in- 
glorious ^^t^,  thoueh  he  was  not  ignorant  of  the  tortures 
prepared  tor  him  by  Sie  cruelty  of  the  Carthaginians** 

Whep  an  unjust  conqueror,  or  any  other  usurper,  has  in-}  14.  Wh*- 
vaded  the  kingdom,  he  becomes  possessed  of  all  the  powers  p«'^<'° 
of  government  when  once  the  people  have  submitted  to  him,  J^^*!^"***** 
and.  by  a  voluntary  homage,  ackrto'^vlcdged  him  as  their  ^g^^p^^j^ 
sovereign.    Other  states,  as  having  no  right  to  intermeddle 
w^th  the  domestic  concerns  of  that  nation,  or  to  interfere  in 
her  government,  are  bound  to  abide  by  her  decision,  and  to 
look  no  farther  than  the  circumstances  of  actual  possession. 
They  may,  therefore,  broach  and  conclude  a  treaty  of  peace 
with  the  usurper.   They  do  not  thereby  infringe  the  right  of 
the  lawful  sovereign :  it  is  not  their  business  to  examine  and 
judge  of  that  right :  they  leave  it  as  it  is,  and  only  look  to 
the  possession,  in  all  the  affairs  they  Imve  to  transact  with 

*  Bee  KLLiT.  Epitom.  lib.  zriii.  end  other  historical. 
70  iW  «u 
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■ooK  IV.  that  Idiiffdom,  pomant  to  their  own  ri^^ts  and  those  of  tie 
.  nation  whoee  soTereigntj  is  oonteeted.   JBat  this  nile  doceiot 
preolnde  them  from  espousing  the  qnarrel  of  the  dethroned 
monarch,  and  assiBting  him,  if  he  appean  to  have  justice  en 

his  side :  they  then  declare  themselves  enemies  of  the  nation 
which  haa  acknowledged  his  rival,  as,  when  two  different  states 
are  at  war,  they  are  at  liberty  to  assist  either  partj  whose  pre- 
tensions appear  to  be  best  founded. 
^  15.  Allies     The  priucipal  in  the  war,  the  sovereign  in  whose  name  it 
iootadAd  in        hc^n  carried  on,  cannot  justly  make  a  peace  without  in- 
of  ^p«Mef  eluding  his  alfies, — mean  uiose  who  have  ^trnt  him  aaiiBt- 
anee  without  direetly  taking  part  in  the  war.   This  preoantieD 
is  neeessarj,  in  order  to  secure  them  from  the  resentment  of 
the  enemy :  for  though  the  latter  has  no  right  to  take  offence 
against  his  adversary  s  allies,  whose  engagements  were  purely 
of  a  defensive  nature,  and  who  have  done  nothing  more  than 
[  437  ]  faith fnlly  execute  their  treaties  (Book  111.  §  101) — ^yet  it  too 
frequently  happens  that  the  conduct  of  men  is  influenced  by 
their  pais-sionii  rather  than  by  justice  and  reason.    If  the  alli- 
ance was  not  of  prior  date  to  the  commencement  of  the  war, 
and  wati  formed  with  a  view  to  that  very  war, — althou|rh  the&e 
new  allies  do  not  engage  in  the  oontest  with  all  their  fbroe^ 
nor  dureotly  as  principals,  they  nevertheless  give  to  the  prince 
against  whom  they  have  joined,  just  cause  to  treat  them  «s 
enemies*   The  sovereign,  therefore,  whom  they  have  assisted, 
must  not  omit  including  them  in  the  peace* 

But  the  treaty  concluded  by  the  principal  is  no  farther 
obligatory  on  his  allies  than  as  they  are  willing  to  accede  to 
it,  unless  they  have  jriven  him  full  power  to  treat  for  them. 
By  including  them  in  kis  treaty,  he  only  acquires  a  right,  with 
respect  to  his  reconciled  enemy,  of  insisting  that  he  bhall  not 
attack  those  allies  on  account  of  the  succours  they  have  fur- 
nished against  him, — ^that  he  shall  not  molest  them,  hat  flbafl 
live  in  peaee  with  them  as  if  nothing;  had  happened. 
2 1«.  Amo-  Soveretgtts  who  have  associated  m  a  war,— -all  those  who 
ciates  to  directly  taken  part  in  it, — are  respectively  to  make  their 

teUa«^  treaties  of  peace,  each  for  himself.  Such  was  the  mode 
adopted  at  Nimeguen,  at  Kyswick,  and  at  Utreelit.  But  the 
alliance  obliges  them  to  treat  in  concert.  To  determine  is 
what  cases  an  associate  may  detach  himself  from  the  alliance, 
and  iiiiike  a  separate  peace,  is  a  question  which  we  have  ex- 
aiiiiued  in  treating  of  associations  in  war  (iiook  HI.  Chap.  VI.}, 
and  of  alliances  in  general  (Book  II.  Chap.  XII.  and  XY). 
}17.  M«di-  It  frequently  happens  that  two  nations,  though  equiOj 
tured  of  the  war,  do  nevertheless  eontinue  it  merely  mm  s 
fear  of  making  the  first  advances  to  an  aooommodation,  u 
these  may  be  imputed  to  weakness;  or  they  persist  in  It 
from  animosity,  and  contrary  to  their  real  interests.  On 
5?nch  occasions,  some  common  friends  of  the  parties  effectually 
ioterpodOi  by  offering  themselves  as  mediators.   There  caanat 
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be  a  mure  beneficent  office,  and  mere  becoming  a  great  prince,  rook  it. 
than  that  of  reconcilai«^  two  nations  at  war,  and  thus  putting 
a  stop  to  the  effusion  of  hitman  blood :  it  is  the  indiapenflftble 
duty  of  tbofle  who  have  the  means  of  perfonning  it  intb  rae- 
0688.  This  is  the  only  refleotion  we  shall  here  make  on  % 
anbjeet  we  hare  already  discussed  (Book  n.  t  828). 

A  treaty  of  peace  can  be  no  more  than  a  compromise.  |  is.  On 
Were  the  rules  of  strict  and  rigid  justice  to  be  observed  in  it,  ^tat  footing 
so  that  each  party  should  precisely  receive  every  thing  to  which  ^^^^"•y 
he  has  a  just  title,  it  would  be  impo?«:ible  ever  to  makr  d.  peace,  ^u^^^ 
First,  with  regard  to  the  very  subject  which  occasioned  the 
war,  one  of  the  parties  would  be  under  a  necessity  of  acknow- 
ledging himself  in  the  wrong,  and  condemning  his  own  just 
pretensions :  which  he  will  hardly  do,  unless  reduced  to  the 
last  extremity.   Bat  if  he  owns  the  injustice  of  his  cause,  he 
must  at  the  same  time  condemn  every  measure  he  has  pur- 
sued in  support  of  it :  he  must  restore  what  he  has  unjustly 
taken,  must  reimburse  the  expenses  of  the  war,  and  repair 
the  damages.    And  how  can  a  just  estimate  of  all  the  damages 
be  formed  ?    What  price  can  be  set  on      the  blood  that  has  £  48S  ] 
been  shed,  the  loss  of  such  a  number  of  citizens,  and  the  min 
of  families !    Nor  is  this  all.    Strict  justice  would  further 
demand,  that  the  author  of  uu  unjust  war  should  suffer  a  pe- 
nalty proportioned  to  the  injuiies  for  which  he  owes  satisfac- 
tion, and  such  as  mieht  insure  the  future  safety  of  him  whom 
he  attacked.   How  uiall  the  nature  of  that  penalty  be  deter- 
mined, and  the  degree  of  it  he  precisely  regulated  f   In  fin^ 
even  he  who  had  justice  on  his  side  may  have  transgressed 
the  bounds  of  Justifiable  self-defence,  and  been  guilty  of  im- 
proper  excesses  in  the  prosecution  of  a  war  whose  object  waa 
originally  lawful:  here  then  are  so  many  wrongs,  of  which 
strict  justice  would  demand  reparation.    He  may  )mvo  made 
conquests  mi  l  taken  booty  beyond  the  value  of  his  claim. 
Who  .shiill  make  aii  exact  calculation,  a  just  estimate  of  this? 
Since,  therefore,  it  would  be  dreadful  to  perpetuate  the  war, 
or  to  pursue  it  to  the  utter  ruin  of  one  of  the  parties, — ^and 
nnce,  however  jusi  the  cause  in  which  we  are  engaged,  we 
must  at  length  turn  our  thoughts  towards  the  restoration  of 
peace,  and  ought  to  direct  all  our  measures  to  the  attainment 
of  that  salutary  object, — no  other  expedient  remains  than 
that  of  coming  to  a  compromise  respecting  all  claims  and 
grievances  on  both  sides,  and  putting  an  end  to  all  disputes 
by  a  convention  as  fair  and  equitable  as  circumstances  will 
admit  of.    In  such  conventions,  no  decision  is  pronounced  on 
the  original  cause  of  the  war,  or  on  those  controversies  to 
which  the  various  acts  of  hostility  might  give  rise ;  nor  is 
either  of  the  parties  condemned  as  unjust, — a  condemnation 
.  to  which  few  princes  wofhld  submit ; — but^  a  simple  agreement 
is  formed,  which  determines  what  equivalent  each  party  shall 
receive  in  extinction  of  all  his  pretensions. 

5M 
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BOOK  IV.      The  effect  of  the  treaty  of  peace  is  to  put  an  end  to  thie 
CHAP.  IL  ^^^^  ^jj^  ^  abolish  the  subject  of  it.    It  leaves  the  contract- 
'^^^••^  ^•"^ing  parties  no  ri^ht  to  commit  any  acts  of  hostility  on  account 
the  tx«aij  of  ^^"^^  ^     subject  itsolf  which  had  giren  rise  to  the  war,  or, 
peiM.      of  any  thing  that  was  done  during  its  continuance :  wherefore 
thej  cannot  lawfully  take  up  arms  again  for  the  same  Bubjecc 
Accordingly,  In  such  treaties,  the  contractbg  parties  reci* 
procally  engage  to  preMTve  perpetual  peace :  whioli  is  nor  to 
bo  iiiKlerstood  as  if  they  promised  never  to  malce  war  on  ench 
other  for  any  cause  whatever.    The  peace  in  question  relates 
to  the  war  which  it  terminates :  and  it  is  in  reality  porpetiiitU 
inasmuch  as  it  does  not  allow  them  to  revive  the  same  wur,  bv 
taking  up  arms  again  for  the  »ame  subject  which  had  origin- 
ally given  birth  to  it. 

A  special  compromise,  however,  only  eztingiushes  the  par. 
ticnlar  means  to  which  it  relates,  and  does  not  preclnde  ao  j 
subsequent  pretensions  to  the  object  itself,  on  other  grounds. 
Care  is  therefore  usually  taken  to  require  a  general  compro* 
mise,  which  shall  embrace  not  only  the  existing  controversy, 
but  the  very  thing  itself  which  is  the  subject  of  tlint  contro- 
versy: stipulation  is  made  for  a  general  renunciation  of  all 
pretensions  whatever  to  the  thing  in  question :  and  thus, 
although  the  party  renouncing  might  in  the  sequel  be  able  to 
L  439  3  demonstrate  by  new  reasons  that  the  thing  did  really  belong 

to  liim,  his  claim  would  not  be  admitted. 
{  so.  Am.    An  amnesty  is  a  perfect  obliTion  of  the  past;  and  the  end 
of  peace  hoing  to  extinguish  all  subjects  of  disoord,  this  should 
be  the  leading  article  of  the  treaty:  and  accordingly,  such 
is  at  present  the  constant  practice.    But  though  the  trea^ 
should  be  wholly  silent  on  this  head,  the  amnesty,  by  the  wy 
nature  of  the  peace,  is  necessarily  implied  in  it. 
f  21.  Things    A?  each  of  the  belligerent  powers  maintains  that  he  has 
not  men-    justice  on  his  side, — and  as  their  pretensions  are  not  liable  to 
2jS^*^*be  judged  by  others  (Book  III.  §  188) —whatever  state  things 
happen  to  be  in  at  tiic  time  of  the  treaty  is  to  bo  considered 
as  their  legrtimate  state ;  and  if  the  parties  intend  to  make 
any  change  in  it,  they  must  expressly  specify  it  in  the  treaty. 
Consequently  all  things  not  mentionea  in  the  treaty  are  to 
remain  on  the  same  footing  on  which  they  stand  at  the  period 
when  it  is  concluded.    This  is  also  a  consequence  of  the  pro- 
mised amnesty.    All  damages  caused  during  the  war  are 
likewise  buried  In  oblivion;  and  no  action  enn  be  brought  for 
those  of  which  the  treaty  docs  not  stipnlato  the  reparation : 
they  are  considered  as  having  never  happened, 
g  22.  Things    But  the  effect  of  the  compromise  or  amnesty  cannot  be  es- 
noi  Included  tended  to  things  which  have  no  relation  to  the  war  that  is 
^  misr^  terminated  by  the  treaty.   Thus,  claims  founded  on  a  debt, 
n^l*^  or  on  an  injury  which  had  been  doile  prior  to  the  war,  but 
^*    which  made  no  part  of  the  reasons  for  undertaking  it,  still 

stand  on  their  former  footings  and  are  not  abolished  by 
ws 
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tko  treaty,  unless  it  be  expressly  extended  to  the  extinction  vooxir. 
of  every  claim  wliaterer*   The  case  is  the  same  with  debts  ■  "^T:.*^ 
contracted  dmring  the  war,  but  for  causes  which  have  no  re- 
lation to  it,-^r  with  injuries  done  daring  its  continuance^ 
but  which  have  no  connection  with  the  state  of  warfare. 

Debts  contracted  with  individuals,  or  injuries  which  they 
may  have  roooived  from  any  other  quarter,  without  relation 
10  the  war,  'dvv  likewise  not  abolished  by  the  compromise  and 
amnesty,  as  thene  solely  relate  to  their  o^  n  ]  » articular  object, — 
that  is  to  say,  to  the  war,  its  causes,  and  it.s  effects.  Thus, 
if  two  subjectb  of  the  belligerent  powers  make  a  contract  to- 
gether ifk  a  neutral  country,  or  if  the  one  there  receiTes  an 
injury  from  the  other, — the  performance  of  the  contract,  or 
the  reparation  of  the  iniury  and  damage,  may  be  prosecuted 
after  the  conclusion  of  uie  treaty  of  peace. 

Finally,  if  the  treaty  expresses  that  all  things  shall  be  re- 
stored to  the  state  in  which  they  were  before  the  war,  this 
clause  is  understood  to  rolato  nnlv  to  immovable  possessions, 
and  cannot  bt'  exti  nded  to  movables,  or  booty,  which  imme- 
diately becomes  the  property  of  the  captors,  and  is  looked  on 

reluK^uished  by  the  former  owners  on  account  of  the  diih-  [  440  ] 
culty  of  recognising  it,  and  the  little  hope  they  entertain  of 
ever  recovering  it. 

When  the  last-made  trea^  mentions  and  confirms  other|SS.  F«nB«r 
treaties  of  prior  date,  these  constitute  a  part  of  the  new  one,  treaties, 
no  less  than  if  they  were  literally  transcribed  and  included  in^^Ma. 
it :  and  any  new  articles  relating  to  former  conventions  are  to  firmed  in 
be  interpreted  according  to  the  rules  which  we  have  laid  down  the  new,  nr© 
in  a  preceding  part  of  thia  work  (Book  II.  Chap.  XYII.  and**"* 
partioolarlj  §  286). 


CHAP.  TTT.  cHAr.  III. 

OF  im  BZBOUnOH  OV  THB  TRBAT7  OF  FSACS. 

A  TREATY  of  peace  becomes  obligatory  on  the  contract- 5  24.  Wh« 
ing  parties  from  the  moment  of  its  eonrlu^ion, — the  moment  it  tie  oblig»^ 
has  passed  through  all  the  necessary  forms:  and  they  are *^ 
bound  to  liave  it  carried  into  execution  without  delay.*  From 
that  instant  ail  hostilities  must  cease,  unless  a  particular  day 

*  It  la  Ml  wiewttrt  ^oliit  to  net^Ml  to  1h»  6niid  Peodomiy  ]>•  Vnvk,  ia 

none  of  tbo  fornialitio?  vihicb  can  in-  1662,    thm    observes — "The  arliclea 

sure  the  execution  of  tho  treaty,  and  and  conditions  of  thia  alliance  con* 

prevent  new  dispates.    Accordingly,  tain  rarioos  matters  of  different  oa- 

ean  mast  be  taken  to  ham  It  duly  tores,  the  n^oillj  of  wUflh  fall  midar 

faeordod  in  all  the  proper  offices  and  the  cognisance  of  the  privy  ooandl, — 

aowta.    M.  Van  fienningfln,  writing  sereral,  under  lhat  of  tho  admiralty, 

SwS  Mf 


Digitized  by  Google 


440  OF  EXECCIION  OF  THE 

moK  IT.  Baa  boen  tpedfied  for  the 'commencement  of  the  peace.  Btt 

cBAp.  m,  ^j^ig  treaty  does  not  bind  the  subjects  until  it  is  dmj  notified  to 
them.  The  case  is  the  same  in  this  instance  as  in  that  of 
a  trace  (Book  II.  §  239).    If  it  should  happen  that  military 

men,  actinf]^  within  the  pxtont  of  tlioir  functions  and  pursuant 
to  the  rules  of  their  duty,  commit  any  acts  of  hostility  before 
they  have  authentic  information  of  the  treaty  of  peace,  it  i?  ^ 
misfortune,  for  which  they  are  not  punishable :  but  the  sov.> 
reign,  on  whom  tho  treaty  of  peace  is  already  obligatorj.  is 
bound  to  order  and  enforce  the  restitution  of  all  captures  nsde 
fiahseqnent  to  its  conclusion:  he  has  no  right  whatever  to 
retain  them. 

i  25.  ThihVi-  order  to  prevent  those  unhappy  accidentia  by  wMcl 

cation  of  the  ^jyjy  innocent  persons  may  lose  their  lives,  public  notice  of 
^*****       the  peace  is  to  be  given  without  delay,  at  least  to  the  troops. 

But  at  present,  as  the  body  of  the  people  cannot  of  themselT?^ 
imdertake  any  net  of  hostility,  nn<l  do  not  personally  cncra^^ 
in  the  war,  the  solemn  proclamation  of  the  peace  may  be  de- 
ferred, provided  that  care  be  taken  to  put  :i  stop  to  all  hosti- 
lities :  which  is  easily  done  by  meana  uf  the  general  wl» 
direct  the  operations,  or  by  proclaiming  an  armistioeitthe 
head  of  the  armies.  The  peace  of  1735,  oetween  the  emperor 
and  France,  iras  not  proclaimed  till  long  after*    The  procbp 
|_  441  j  mation  was  postponed  till  the  treaty  was  digested  at  leisure,- 
the  most  important  points  having  been  already  adjusted  in  the 
preliminaries.    The  publication  of  the  peace  replaces  the  fwi 
nations  in  the  ptnte  tlioy  were  in  before  the  war.    It  a^ 
opens  a  free  intercourse  between  them,  and  reinstates  the  sub- 
jects on  both  sides  in  the  enjoyment  of  those  mutual  privilege 
which  the  state  of  war  had  suspended.    On  the  publication, 
the  treaty  becomes  a  law  to  the  subjects :  and  they  are  thene^ 
forward  bound  to  conform  to  the  regolations  stipulated  thom 
If,  for  instance,  the  treaty  imports  that  one  of  the  two  natioii 
sludl  abstain  from  a  particniar  branch  of  commerce,  eTerr 
subject  of  that  nation,  from  the  time  of  the  treaty's  Im^ 
made  public,  is  obliged  to  renounce  that  commerce, 
g  20.  Tim©     ■\\nicn  no  particular  time  has  been  assigned  for  the  execo- 
^^JJl^        tion  of  the  treaty,  and  the  performance  of  the  several  articles, 
common  sense  dictates  that  every  point  should  be  carried  into 
effect  as  soon  as  possible :  and  it  was,  no  doubt,  in  thiii  liglji 
that  tho  contracting  parties  understood  the  matter.  Tk 
faith  of  treaties  equally  forbids  all  neglect,  tardiness, 
studied  delays,  in  the  execution  of  them* 

—others,  under  that  of  the  cirll  toi-  folio  wed;  aad  tfit  stateB-gcnenl  rt 

l)unals,    tho    parliAinenta,    Ac.  — es-  quired  that  thp  tronty  con:!niJt<4  tki 

cheatage,  for  instaace,  which  oomea  tame  jrear  ahould  be  recorded  u  ;jl  A* 

wider  Qnb  aogmiuioe  of  the  duunbn  parilamenti  of  the  kiii|{4oiB.  ^ 

des  comptes  [exchequer].    Thus,  the  king's  reply  on  this  sabjed.  in  B 

treaty  must  be  recorded  in  all  those  to  the  Count  D'Sstn^  Jfi* 

different   places."    This  adrice  was  Edit.  a.d.  1797. 
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Bat  in  this  affair,  8i  in  eyery  other,  a  legi^mate  oreuBe^  bmk  nr. 
finmded  on  a  real  and  inmurmaontable  obttade,  ia  to  be  ad-  -^^t:.  '":. 
mitled ;  for  nobody  is  bound  to  perform  unpoeribilitiefl.^  The  ^^J^^" 
obstade,  when  it  does  not  ariae  from  any  fault  on  the  side  of  ^  ^ 
tbe  promising  party,  vacates  a  promise  which  oannot  be  made  ted. 
ffooa  by  an  equivalent,  and  of  which  the  performance  cannot 
no  deferred  to  another  time.    If  the  promise  can  ho  fulfilled 
on  another  occasion,  a  suitable  prolongation  of  the  time  mn^t 
be  allowed.    Suppose  one  of  the  contracting  nations  has,  by 
the  treaty  of  peace,  promised  the  other  a  body  of  auxiliary 
troops ;  she  will  not  be  bound  to  furnish  them,  if  she  happen 
to  stand  in  argent  need  of  them  for  her  own  defence.  Suppose 
Bbe  has  pronuaed  a  oertain  Yearly  quantity  of  com :  it  cannot 
be  denumded  at  a  time  Wnen  the  bereelf  laboon  nnder  a 
aoansttj  of  provinons ;  but,  on  the  return  of  plenty,  she  ia 
bound  to  make  good  the  quantity  in  arrear,  if  requind. 

It  is  farther  held  as  a  maxim,  that  the  promiser  is  absolved  §  28.  Tb« 
from  his  promise,  when,  after  he  has  made  his  preparations  PJJ™^^ 
for  prrforniing  it  according  to  the  tenor  of  his  engagemeiit,  he^^ 
is  prevriiti  l  trom  fulfilling  it,  by  the  party  himself  to  whom  whom  it  wm 
it  was  made.    The  promisee  is  deemed  to  dispense  with  thenuMiehM 
fulfilment  of  a  promise  of  which  he  himself  obstructs  the  exe-^*™"^**" 
cation.    Let  us  therefore  add,  that  if  he  who  had  promised  p^^,^^ 
a  thing  by  a  treaty  of  peace  was  ready  to  perform  it  at  tbe  of  it 
time  agreed  on,  or  immediately  and  at  a  proper  time  if  there 
was  no  fixed  term, — and  tbe  other  party  would  not  admit  of 
it,  the  promiser  is  diacharged  from  nia  promise :  for  the  pro- 
misee, not  having  reserved  to  himself  a  right  to  regulate  the 
performance  of  it  at  his  own  pleasure,  is  accounted  to  re- 
nounce it  by  not  accepting  of  it  in  proper  season  and  at  tiio 
time  for  which  the  promise  was  made.    Should  he  desire  thnt 
the  performance  be  deferra  l  till  another  time,  the  proiiiibir  [  442  J 
is  in  honour  bound  to  consent  to  the  prolongation,  unless  ho 
can  show  by  very  good  reasons  that  the  promise  would  then  ^ 
become  more  incouTenient  to  bim. 
To  levy  contributions  is  an  act  of  hostility  whidi  ought  to  { 19.  Ow> 
as  soon  as  peace  is  concluded  (§  24).   Those  which  m'*^^ 


already  promised,  but  not  yet  paid,  are  a  debt  actually  due;  JJJJ^' 
and,  as  such,  the  payment  may  be  insisted  on.  But,  in 
order  to  obviate  all  difnciilty,  it  is  proper  that  the  contracting 
parties  should  clearly  an<l  minutely  explain  their  intentions 
respecting  matters  of  this  nature;  and  they  are  generally 
careful  to  do  so. 

The  fruits  and  profits  of  those  things  which  are  restored  g  30.  Pro- 
by  a  treatpr  of  peace  are  due  from  tiie  mstant  appointed  for^*^  ^  ^ 
carrying  it  mto  execution:  and  if  no  particular  period  has 
been  assigned,  they  are  due  from  tbe  moment  when  the  re-'  ^ 
etitution  of  tfaie  things  themselves  was  agreed  to :  but  those 
which  were  already  reoeiTcd  or  become  payable  before  the 
conclusion  of  the  peaoe^  are  not  comprised  in  tbe  restitution ; 
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nr.  for  the  froits  and  profits  belong  to  the  owner  of  the  soil ;  and* 
d*^*  'Sl  in  the  case  in  queetioii^  poHMSSion  ie  aeoonnted  a  lawful  title. 

For  the  same  reason,  in  wi^-hiwg  a  oeeeion  of  the  soil,  we  do 

not  include  in  that  cession  the  rents  and  profits  antecedently 
due.    This  Augustus  justly  maintained  again«t  Sextus  Pom- 
pey,  who,  on  receiving  a  grant  of  the  Peloponnesus,  claimed 
the  imposts  of  the  preceding  years.* 
2  SI.  In       Those  things,  of  which  the  restitution  is,  without  further 
wbftt  oondi-  explanation,  simply  stipulated  in  the  treaty  of  peace,  are  to 
tioa  tungf  \^  restored  in  the  eame  state  in  which  they  were  when  takett : 
;^^***^for  the  word  <<reBtitation"  naturally  implies  that  every  thing 
shogld  he  replaced  in  its  fonner  oondi tion.    Thus,  the  resti- 
tution of  a  thing  is  to  be  accompanied  with  that  of  all  the 
rights  which  were  annexed  to  it  when  taken.    But  this  rule 
must  not  be  extended  to  comprise  those  changes  which  may 
have  been  the  natural  consequences  and  effects  of  the  war 
itself  and  of  its  operations.    A  town  is  to  be  restored  in  the 
condition  it  was  in  when  taken,  as  far  as  it  still  remains  in 
that  condition  at  the  conclusion  of  the  peace.    But  if  the 
town  has  been  razed  or  dismantled  during  the  war,  that  da- 
mage was  done  hy  the  riffht  of  arms,  and  is  hnried  in  obliyiott 
bj  the  act  of  amnesty.  We  are  under  no  obligation  to  repair 
the  ravages  that  have  been  committed  in  a  country  which  we 
restore  at  the  peace ;  we  restore  it  in  its  eadsting  state.  Bn^ 
as  it  would  be  a  flagrant  perfidy  to  ravage  that  country  after 
the  conclusion  of  the  peace,  the  case  is  tne  same  with  respect 
to  a  town  whose  fortifications  have  escaped  the  devastation  of 
war:  to  dismantle  it  previous  to  the  restoration  would  be  a  viola- 
tion of  good  faith  and  honour.    If  the  captor  has  repaired 
the  breaches,  and  put  the  place  in  the  same  blate  it  was  in 
before  the  siege,  he  is  bound  to  restore  it  in  that  state.  K  he 
[  448  ]  has'  added  any  new  works^  he  ma^  indeed  demolish  these: 
but  if  he  has  rased  the  anment  fortifications,  and  constmcted 
others  on  a  new  plan,  it  will  be  necessary  to  come  to  a  parti- 
cular agreement  respecting  this  improvement,  or  accurately 
to  define  in  what  condition  the  place  shall  be  restored.  In- 
deed this  last  precaution  should  in  every  case  be  adopted,  in 
order  to  obviate  all  dispute  and  difficulty.    In  drawing  uj)  an 
instrument  solely  intended  for  the  restoration  of  peace,  it 
should  be  the  object  of  the  parties  to  leave,  if  possible,  no 
ambiguity  whatever, — nothing  which  may  have  a  tendency  to 
rekiiuUe  the  flames  of  war.  1  am  veil  aware,  however,  that 
this  is  not  the  practice  of  those  who  value  themselves  now-a> 
days  on  their  superior  abilities  in  negotiation :  on  the  con- 
trary, they  study  to  introduce  obscure  or  ambiguous  clausi^ 
into  a  treaty  of  peace,  in  ordnr  to  furnish  their  sovereigQ  with 
a  pretext  for  broaching  a  new  quarrel  and  takin<>  up  arms 
again  on  the  first  fiftvoorable  opportunity.   How  contraxy 


•  Appka.  dB  B«U.  Cir.  Ub.     qaoled  by  Giotia%  lib.  IL  «api  2(V  i 
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8uch  pitiful  finesse  is  to  ilie  iuith  of  treaties,  we  have  already  book  it. 
obserred  (Book  II.  §  231) :  it  is  a  disparagement  of  that  can- 
door  and  magnanimity  wbioh  shoold  heun,  forth  in  all  the 
actions  of  a  groat  prmoe. 

Bnt,  as  it  is  extremely  difficult  wholly  to  avoid  ambiguity  §  32.  Th« 
in  %  treaty,  though  worded  with  the  greatest  care  and  the  jjj*'^"^ 
most  honourable  intentions, — ^and  to  obviate  every  doubt  j^i^^J 
which  m:\y  arise  in  the  application  of  its  several  elfnif^os  to 
particular  cases, — recourse  must  often  be  had  to  the  rules  of  against 
interpretation.    We  have  already  devoted  an  entire  chapter  '"P*^?* 
to  the  exposition  of  those  important  rules  :*  wherefore,  instead 
of  entering  at  present  into  tedious  repetitions,  we  shall  con- 
fine oaFselves  to  a  few  roles  more  particularly  adapted  to  the 
special  case  before  iiS,^the  int^pretation  of  treaties  of 

Ce.  1«  In  case  of  dovbt^  the  interpretation  goes  against 
who  prescribed  the  terms  of  the  treaty:  for  as  it  was 
in  some  measure  dictated  by  him,  it  was  his  own  fiiult  if  he 
neglected  to  express  himself  more  clearly :  and  by  extending 
or  restricting  the  signification  of  the  expressions  to  that 
meaning  which  is  least  favourable  to  him,  we  either  do  him  no 
injury,  or  we  only  do  him  that  to  which  he  has  wilfully  ex- 
posed himself ;  whereas,  by  adoptincr  a  contrary  mode  of  in- 
terpretation, we  would  incur  the  risk  of  converting  vague  or 
ambigaons  terms  Into  so  many  snares  to  entrap  Uie  weaker 
party  in  the  contract,  who  has  been  obHged  to  subscribe  to 
what  the  stronger  had  dictated. 

2.  The  names  of  countries  ceded  by  treaty  are  to  be  vnder-  2  s^-  Namet' 
stood  according  to  the  usage  prevailing  at  the  time  among  ^^^^^^^ 
skilful  and  intelligent  men :  for  it  is  not  to  be  presumed  that*^'*^ 
weak  or  ignorant  persons  should  be  intrusted  witli  so  import- 
ant a  concern  as  that  of  concluding  a  treaty  of  peace;  and 
the  articles  of  a  contract  are  to  be  understood  of  what  the 
contracting  parlies  most  probably  had  in  contemplation, 
since  the  object  in  contemplation  ia  the  motive  and  ground 
of  eveRTT  contract.  ^  444  j 

8.  Tne  treaty  of  peace  natorally  and  of  itself  relates  only  |  S4.  B«rto- 
t  the  war  which  it  terminates*   ft  is^  therefore,  in  such  re-'""'''*  ^o*** 
lation  only,  that  its  vague  clauses  are  to  be  understood. 
Thus,  the  simple  stipulation  of  restoring  things  to  their  ^^se  who 
former  condition  does  not  rolate  to  changes  which  have  not  haro  voiun- 
been  occasioned  by  the  war  itself :  consequently,  this  general  ffyea 
clause  cannot  oblige  either  of  the  parties  to  set  at  liberty  a**^ 
free  people  who  have  voluntarily  given  themselves  up  to  him"**" 
*  during  the  war.    And  as  a  people,  when  abandoned  by  their 
sovereign,  become  free^  and  may  provide  for  their  own  safety 
in  whatever  manner  they  think  most  advisable  (Book  L 

(190)  As  t<)  the  conilKMtioii  oT  tNtflM  fift  g«Binl,  Md  Book  IL  Chftp.  ZVn 

2  262,  ante,  244.— C. 
*  Book  U.  Chap.  XVIL  anU,  244— 27i. 
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BOOK  IT.  §  202) — ^if  gnch  people,  during  the  ctmne  of  ihe  war,  Iwve 
Toluntarilj,  and  without  milituy  compulsion,  submitted  and 

given  themselves  up  to  the  enemy  of  their  former  soTereign, 
the  general  promise  of  restoring;  conquests  shall  not  extevA 
to  thcra.  Tt  were  an  unavailing  plea,  to  allcfTf^  that  the  panv 
who  requires  all  things  to  be  replaced  on  their  former  fo  jtin^ 
may  have  an  interest  in  the  independence  of  the  former  of 
those  people,  and  that  he  evidently  has  a  very  great  one  it 
the  restoration  of  the  latter.  If  he  wished  to  obtain  things 
which  the  general  clause  does  not  of  itself  comprise,  he  show 
have  clearlj  and  specifically  expressed  his  intentions  relmtife 
to^them.  Stipulations  of  every  kind  may  he  inserted  in  a 
treaty  of  peace;  hut  if  they  bear  no  relation  to  the  war 
which  it  is  the  view  of  the  contracting  parties  to  bring  to  a 
conclusion,  they  mn«?t  he  very  expressly  specified  ;  for  th» 
treaty  is  naturally  understood  to  relate  only  to  its  own  parti- 
cular  object. 


w;  CHAP.  rv. 

OV  XHB  OBSS&VANOB  AND  BBEACH  OF  IBS  IBSAIY  OF  PXACI. 

{  S9.  The      THE  treaty  of  peace  concluded  by  a  lawful  power  is  un- 
,  doubtedly  a  public  treaty,  and  obligatory  on  the  whole  na* 
uiTBation  ^^^^  ^  S  154).   It  is  likewise,  by  its  nature,  a  red 

Md  miMat.  treaty ;  for  if  its  duration  had  been  limited  to  the  life  of  Uie 
§un.        sovereign,  it  would  he  only  a  triK  ( ,  and  not  a  treaty  of  peaee. 

Besides,  every  treaty  which,  like  this,  is  ma<le  with  a  view  t« 
the  public  good,  is  a  real  treaty  fBook  II.  §  198).    It  is 
therefore  as  strongly  binding  on  the  successors  as  on  the 
prince  bira??e1f  who  signed  it,  since  it  binds  the  state  itself, 
and  the  succtt.ssors  can  never  have,  in  this  respect,  any  otiier 
rights  than  those  of  the  state. 
|8S.  Itia     After  all  wc  have  said  on  the  faith  of  tieaties  and  the  in- 
dispensable  obligation  whidi  they  impose,  it  would  he  super- 
'    fluous  to  use  many  words  in  showing  how  religiously  treatiei 
of  peace  in  particular  should  he  observed  both  by  sovereigns 
and  people.    These  treaties  concern  and  bind  whole  nations ; 
they  are  of  the  highest  importance ;  the  breach  of  them  in» 
[  445  J  faUibly  rekindles  the  flames  of  war ; — all  which  considerations 
give  additional  force  to  the  obligation  of  keeping  OUT  faith, 
and  punctually  fulfilling  om*  promises. 
1 87.  The      We  cannot  claim  a  dispensation  from  the  observance  <>f  a 
jplMof  fear  treaty  of  peace,  by  alleging  that  it  was  extorted  from  us  hy 
dMrMtdifl  wrested  from  us  bv  force.    In  the  first  place,  were 

^   '  this  plea  admitted,  it  would  destroy,  from  the  very  foonda- 
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ti<ni8»  all  the  semiritj  of  treaties  of  peace ;  for  there  are  mox 
few  treaties  of  that  und,  which  might  not  be  made  to  afford.  ^' 


Buch  a  pretext,  as  a  doak  for  the  faithless  violation  of  them.  ^'^^ 
To  authorize  such  an  evasion  wonld  be  a  direct  attack  on  the..!!* 
common  safety  and  welfare  of  nations: — the  maxim  would 

be  detestable,  for  the  same  reasons  which  have  universally 
established  tlie  sacredncss  of  treaties  (Book  II.  §  220).  Be- 
sides, it  would  generally  he  disgraceful  and  ridiculous  to  ad- 
vance such  a  plea.  At  the  present  day,  it  seldom  liap{)c'ii3 
that  either  of  the  belligerent  parties  perseveres  to  the  last 
extremity  before  he  wul  eonsent  to  a  peace.  Though  a 
nation  may  have  lost  several  battles,  she  can  still  defend 
herseiyf:  as  long  as  she  has  men  and  arms  remaining,  she  is 
not  destitate  of  all  resource.  If  she  thinks  fit,  by  a  disad- 
vantageous treaty,  to  procure  a  necessary  peace, — ^if  by  great 
sacrifices  she  delivers  herself  from  imminent  danger  or  total 
ruin, — the  residue  which  remains  in  her  possession  is  still  an 
advantage  for  which  she  is  indebted  to  the  peace:  it  was  her 
own  free  choice  to  prefer  a  certain  and  immediate  loss,  but  of 
limited  extent,  to  an  evil  of  a  more  dreadful  nature,  which, 
though  yet  at  home  distance,  she  had  but  too  great  reason 
to  apprehend. 

If  ever  the  plea  of  constraint  may  be  alleged,  it  is  against 
an  act  which  does  not  deserve  the  name  of  a  treaty  of  peace, — 
against  a  forced  submission  to  conditions  which  are  eqoally 
offensive  to  justice  and  all  the  duties  of  humanity.  If  an  un- 
just and  rapacious  conqueror  subdues  a  nation,  and  forces  her 
to  accept  of  hard,  ignominious,  and  insupportable  conditions, 
necessity  obliges  her  to  submit :  but  this  apparent  tranquillity 
is  not  a  peace  ;  it  is  an  oppression  which  she  endures  only  so 
long  as  she  wants  the  means  of  shaking  it  off,  and  against 
which  men  of  spirit  rise  on  the  first  favourable  opportunity. 
When  Ferdinand  Cortes  attacked  the  empire  of  Mexico  without 
any  shadow  of  reason,  without  even  a  plausible  pretext, — ^if 
the  unfortunate  Montezuma  could  have  recovered  his  liberty 
by  submitttng  to  the  iniquitous  and  cruel  conditions  of  re- 
ceiving Spaiush  garrisons  into  his  towns  and  his  capital,  of 
paying  an  immense  tribute,  and  obeying  the  commands  of  the 
King  of  Spain, — will  any  man  pretend  to  assert  that  ho^  would 
not  have  been  justifiable  in  seizing  a  convenient  opportunity 
to  recover  his  rights,  to  emancipate  his  people,  and  to  expel 
or  exterminate  the  Spanish  horde  of  greedy,  insolent,  and 
cruel  usurpers  ?  No !  such  a  monstrous  absurdity  can  never 
be  seriously  maintained.  Although  the  law  of  nature  aims 
at  protecting  the  safety  and  peace  of  nations  by  enjoying  the 
faithful  obs^vance  of  promises,  it  does  not  favour  oppressors.  [  446  ] 
All  its  maxims  tend  to  promote  the  advantage  of  mankind : 
that  is  the  end  of  all  laws  and  rights.  Shall  he,  who  with  his 
own  hand  tears  asunder  nil  the  bonds  of  human  societv,  be 

afterwards  allowed  to  claim  the  benefit  of  them?  Even 
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BOOK  IV.  though  it  were  to  happen  that  tUs  nuumn  AoM  be  abwa^ 
and  that  a  nation  shoiald,  on  the  strength  of  it,  inijaBily  rise 
in  arms  and  recommence  hostilitiea,«^tiU  it  ia  be^ier  to  risk 
that  iuconvenience  than  to  furnish  usurpers  with  an  easy  mode 
of  perpetuating  their  injustice,  and  establishing  their  usurpa- 
tion on  a  permanent  basis.  Besides,  were  you  to  preach  up 
the  contrary  doctrine  which  is  so  repugnant  to  all  tlie  feclin<rs 
and  suggestiona  of  nature,  where  could  j^ou  expect  to  make 
proselytes  ? 

^  3S.  How    Equitable  agreeoMiitiy  tberefore,  or  at  least  sneh  ma  m 
many  waya  supportable,  876  done  entitled  to  the  appellation  of  troatiee 
*eace  ma"^  of  peaco :  thoso  are  the  treaties  which  bind  the  public  faith, 
bebrotol        which  are  punctually  to  be  obeerred,  though  in  aotne  re- 
spects harsh  and  burdensome.    Since  the  nation  consented 
to  them,  she  must  have  considered  them  as  in  some  measure 
advantaiTOon-i  under  the  then  existing  pircumst?ince?' ;  nnd  sho 
is  bound  to  respect  her  promise.  Were  men  allowed  to  rescind 
at  a  subsequent  period  those  agreements  to  which  thej  were 
glad  to  subscribe  on  a  former  occasiou,  there  would  be  an  end 
to  all  stabilitv  in  human  affairs. 

The  breach  of  a  treat;|r  of  peaee  ooonets  in  Ttolatln^  the 
engagements  annexed  to  it,  eimer  by  domg  what  it  prohibit^ 
or  by  not  doing  what  it  preacribes.  Now,  the  engagements 
contracted  by  treaty  may  be  violated  in  three  different  ways,— 
either  by  a  conduct  that  is  repugnant  to  the  nature  and  es- 
sence of  every  treaty  of  peace  in  generril, — by  proceedings 
which  are  iiicurnpatiblo  with  the  particular  nature  of  the  treaty 
in  question, — or,  tinaliy,  by  the  violation  of  any  article  ex- 
pressly  contained  in  it. 
^  s^.  By  First,  a  nation  acts  in  a  manner  that  is  repugnant  to  the 
nature  and  essence  of  every  treaty  of  peace,  and  to  peaes 


2T^Z^  itself,  when  she  disturbs  it  without  baose,  either  hv  takinc  up 
oAtvit  recommencing  hostilities  without  so  mnuSk  as  a]pM* 


trMtjof    siUe  pretext,  or  by  deliberately  and  wantonly  offending  the 
P«Me.       party  with  whom  she  has  concluded  a  peace,  and  offering  sucfa 
treatment  to  him  or  his  subjects  as  is  incompatible  witli  tha 
state  of  peace,  and  such  as  he  cannot  submit  to  without  belli;* 
deficient  in  the  duty  which  he  owes  to  himself.    It  is  likewL-io 
acting  contrary  to  the  nature  of  all  treaties  of  peace  to  take 
up  arms  a  second  time  for  the  same  subject  that  had  gi?en 
rise  to  the  war  which  has  been  brought  to  a  conclusion,  or 
through  resentment  of  any  transaetioB  that  had  taken  piaae 
dnring  the  oontinuanee  of  hostilities.   If  she  oannei  allege  st 
least  some  plausible  pretext  borrowed  from  a  fresh  caoa^ 
which  may  serve  to  paUiate  her  eondnet,  she  evidently  revives 
the  old  war  that  was  extinct,  and  breaks  tte  treaty  of  peaee. 
?  40.  To       But  to  take  up  arms  for  a  fresh  cause  is  no  breach  of  the 
•*keup      treaty  of  peaee  :  for  though  a  nation  has  promised  to  live  in 
ftrZoMue  P^^^^)        ^"^'^^  ^^^^  therefore  promised  to  submit  to  injnrie!' 

and  wrongs  of  every  kind,  rather  than  procure  justice  by  force 
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of  arms.   The  rapture  proceeds  firom  liim  who,  by  his  ob-  book  it. 
atiiiKte  injiistioe,  renden  tiiis  method  neoeseary. 


But  here  it  ia  proper  to  recall  to  nimd  irhat  we  hare  more  is  do  bnMh 
than  once  obserFod,— *name]y,  that  natbmi  acknowledge  no  ^■^^'^^^ 
common  judge  on  earth,  — that  th^  cannot  mutually  con- 
demn  each  other  without  appeal, — ^and,  finally,  that  they  [  447  ] 
are  bound  to  act  in  their  quarrels  as  if  each  was  e<jually  in 
the  right.  On  this  footing,  whether  the  new  cause  which 
gives  birth  to  hostilities  be  just  or  not,  neither  he  who  makes 
it  a  handle  for  taking  up  arms,  nor  he  who  refiis^  satisfac- 
tion, is  reputed  to  break  tlie  treaty  of  peace,  provided  the 
cause  of  complaint  on  the  one  hand,  and  the  reiUsal  of  satis- 
faction on  the  other,  have  at  least  some  colonr  of  reason,  bo 
as  to  render  the  qnestion  douhtfoL  When  nations  cannot 
eome  to  any  agreement  on  quest  ions  of  this  kind,  their  only 
fcmaining  resource  is  an  appeal  to  the  sword.  In  such  ease 
the  war  is  absolutely  a  new  one,  and  does  not  involfo  any  in> 
firaction  of  the  existing  treaty. 

And  as  a  nation,  in  makinir  n,  pence,  docs  not  tliereliv  give 2  *!•  A.sub- 
up  her  right  of  contracting  aiiiances  and  assisting  iier  friends,  J*J^^jJj 

it  is  likewise  no  breach  of  the  treaty  of  peace  to  form  a  sub- 

.        -        I  an  enemy  ts 

sequent  alliance  with  the  cnemiecj  ot  the  party  with  whom  sheiikewUe  au 
has  oondnded  sndi  treatyi — to  join  them,  to  espouse  their  bnMh  of 
qnanrel,  and  unite  her  arms  witii  theirs, — Qnless  the  treaty^ 
expressly  prohibits  snch  conneotions.  At  most,  she  can  only 
be  said  to  embark  in  a  fresh  war  in  defence  of  another 
people's  cansOi 

But  I  here  suppose  these  new  allies  to  hare  some  plausible 
grounds  for  taking  up  arms,  and  that  the  nation  in  question 
has  just  and  substantial  reasons  for  supporting  tlicm  in  the 
contest.  Otherwise,  to  unite  with  them  just  as  they  are  en- 
tering on  the  war,  or  when  they  have  already  commenced 
hostilities,  would  be  evidently  seeking  a  pretext  to  elude  the  * 
treaty  of  peace^  and  no  better,  in  fact,  than  an  artful  and 
perfidions  Tiola&ni  of  it 

It  is  of  great  importance  to  draw  a  proper  distmction  be-l^  ^7  • 
tween  a  new  war  and  the  breach  of  an  existing  treaty  of 
peace,  because  the  rights  aeqnired  by  snch  treaty  still  subsist,  1^*^ 
notwithstanding  the  new  war:  whereas  they  are  annulled  b^y twe«ii » &•« 
the  rupture  of  the  treaty  on  which  they  were  founded.    It  is     »nd  a 
true,  indeed,  that  the  party  who  had  granted  those  rights 
does  not  fail  to  obstruct  the  exercise  of  them  during  the  course  ^ 
of  the  war,  as  far  as  lies  in  his  power, — and  even  may,  by 
the  right  of  arms,  wholly  deprive  his  enemj^  of  them,  as  well 
10  he  may  wrest  from  him  his  other  possessions.  But  in  that 
ease  he  withholds  those  rights  as  things  taken  from  the 
enemy,  who^  on  a  new  treaty  of  peace,  may  nrge  the  restitn- 
tion  of  them.    In  negotiations  of  that  kind,  there  is  a  ma- 
terial difference  between  demanding  the  restitution  of  what 
we  were  possessed  of  before  the  war,  and  requiring  new  con- 
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BOOK  IV.  cessions :  a  little  equality  in  onr  successes  entitles  ns  to  it- 
gist  on  tlie  former,  whereas  nothing  leas  than  &  decided  npe- 
riority  can  give  ua  a  daim  to  the  latter*  It  often  faappcM^ 
when  neariy  equal  saeoess  has  attended  the  arms  of  boai  psr 
ties,  that  the  belligerent  powers  agree  mutually  to  reshw 
their  conqnests,  and  to  replace  every  thing  in  its  former  state. 
When  this  is  the  ca'^e,  if  the  ^ynT  in  ^s-hich  they  irere  en- 
gaged was  a  new  one,  the  former  treaties  suW  subsist ;  bm 
if  those  treaties  were  broken  by  taking  up  arms  a  BecOni 
time  for  the  same  subject,  and  an  old  war  was  revived,  thev 
remain  void;  so  that,  if  the  parties  wish  they  should  a^k 
take  efifect,  they  must  expressly  specify  and  confirm  tarn 
in  their  new  treaty. 

The  question  before  ns  is  highly  important  in  another 
view  also, — that  is,  in  its  relation  to  other  nations  who  may  be 
interested  in  the  treaty,  inssmnch  as  th^  own  affairs  require 
them  to  maintain  and  enforce  the  obswance  of  it.    It  is  of 
the  utmost  consequence  to  the  guarantees  of  the  treaty,  if 
there  arc  any, — and  also  to  thf  nllic!^,  who  have  to  discover 
and  ascertain  the  cases  in  winch  they  are  bound  to  furnish 
assistance.    Finally,  he  who  breaks  a  solemn  treaty  is  mnrli 
more  odious  than  the  other,  who,  after  making  an  ill-groimdcd 
demand,  supports  it  by  arms.    The  former  adds  perfidy  to 
injustice :  he  strikes  at  the  foundation  of  public  tranqnillrty; 
and  as  he  thereby  injures  all  nations,  he  affords  them  just 
gronndd  for  entering  into  a  confederacy  in  order  to  cm  b  .m  l 
repress  him*   Wherefore,  as  we  on^ht  to  be  cautions  of  im- 
puting the  more  odious  charge,  Grotios  justly  obsMrres,  that, 
m  a  case  of  doubt,  and  where  the  recurrence  to  arms  mnj  bf 
vindicated  by  some  ?prrious  pretext  resting  on  a  new  «ironTiil, 
"it  is  better  that  we  shuuld,  in  the  conduct  of  him  who  takas 
up  arms  anew,  presume  simple  injustice,  unaccompanied  bv 
perhd^,  than  account  him  at  once  guilty  both  of  perfidy  aud 
mjustice."* 

i  43.  Juflti-  Justifiable  self-defence  is  no  breach  of  the  treaty  of  peMe. 
tMn  Mif.  It  is  a  natural  right  which  we  cannot  renounce :  and,  in  pro- 
defence  is  mising  to  livo  in  peace,  we  only  promise  not  to  attack  without 
of  oTm^  cause,  and  to  ahstoin  from  injuries  and  violence.   Bot  theie 


are  two  modes  of  defending  our  person?  or  our  property: 
sometimes  the  violence  offered  to  us  will  admit  of  no  other 
remedy  than  the  exertion  of  open  force;  and  under  =:nrh  cir- 
cumstances, we  may  lawfully  have  recourse  to  it.  On  other 
occasion^^,  we  may  obtain  redress  for  the  damage  and  injnrv 
by  gentler  methods ;  and  to  these  we  ought  of  course  to  give 
the  preference.  Such  is  the  rule  of  conduct  which  ought  to 
be  observed  by  two  nations  that  are  denrous  of  maintsiattt 
peace^  whenever  the  subjects  of  either  have  happened  to  bnii 
out  into  any  act  of  violence.  Present  force  is  clieoked 

•  Idk  ilL  «Vw  20,  {  28. 
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repelled  bj  force.   Bat,  if  tbere  is  <][iieBtioii  of  obtaining  book  iv. 
reparation  of  the  damage  done,  together  with  adequate  satis*  — 
faetion  for  the  offence,  we  most  apply  to  the  sovereign  of  the 
delinquents :  we  most  not  pnrsne  Vnem  into  his  dominions,  or 
have  recourse  to  arms,  unless  he  has  refused  to  do  us  justice. 
If  we  have  reason  to  fear  that  the  offenders  will  escape, — as,  ^  449  ] 
for  instance,  if  ;i  h\nd  nf  unknown  persons  from  a  neighbour- 
ing;; country  have  made  an  irruption  into  our  territory, — we 
are  autliorized  to  pursue  them  with  an  armed  force  into  their 
own  country,  until  they  be  seized :  and  their  sovereign  can- 
not consider  our  conduct  in  an^  other  light  than  that  of  pust 
and  lawful  self-defence,  provided  we  oommit  no  hostilities 
against  innocent  persons. 

When  the  principal  contracting  party  has  indnded  his  al-  i  4  i.  Causet 
lies  in  tlie  treaty,  their  cause  becomes  in  this  respect  insepa-  rupture 
rable  from  his ;  and  they  are  entitled,  equally  with  him,  to  ^  ^v^" 
enjoy  all  the  conditions  essential  to  a  treaty  of  peace ;  so 
that  any  act,  whicli,  if  committed  against  himself,  would  be  a 
breach  of  the  treaty,  is  no  less  a  breach  of  it,  if  committed 
against  the  allit  s  whom  he  has  caused  to  be  included  in  his 
treaty.    If  the  uyury  be  done  to  a  new  ally,  or  to  one  who 
is  not  included  in  the  treaty,  it  may,  indeed,  furnish  a  new 
ground  for  war,  bat  is  no  infringement  of  the  treaty  of  peace. 

The  second  way  of  breaking  a  treaty  of  peace  is  by  doing  { 4S.  ^  Hh* 
any  thing  contrary  to  what  the  particular  nature  of  the  treaty  ^'^ 
requires.   Thus,  wety  procedure  that  is  inconsistent  withj^^^^, 
the  rules  of  friendship  is  a  violation  of  a  treaty  of  peace  tnuy  to  it* 
which  h:\9  bf('!i  concluded  under  the  express  c^^ndition  of  r"irt'<^«J«»'' 
thenceforward  living  in  amity  and  good  understanding.  To"*'^**'"'- 
favour  a  naiiuii  s  enemies, — to  give  harsh  treatment  to  her  ^  ' 
subjects, — to  lay  unnecessary  restrictions  on  her  commerce, 
or  give  another  nation  a  preference  over  her  without  reason, — 
to  refuse  assisting  her  with  provisions,  which  she  is  willing 
to  pay  for,  and  we  ourselves  can  well  spare, — ^to  protect  her 
fiumouB  or  rebellious  subjects, — to  afford  them  an  asylum,^ 
all  such  proceedings  are  evidently  inconsistent  with  the  laws 
of  friendship.    To  this  list,  may,  according  to  circumstances, 
be  also  added — the  building  of  fortresses  on  the  frontiers  of 
a  state, — expressing  distrust  against  her, — levying  troops, 
and  refusing  to  acquaint  her  with  the  motives  of  such  step, 
(fcc.  (191)    But,  in  affording  a  retreat  to  exiles, — in  har- 
bouring subjceLs  wlio  chose  to  quit  their  country,  without  an 
intention  of  injnring  it  by  their  depai  ture,  and  bolely  for  the 
advantage  of  their  private  aiGurs, — in  diaritably  receiving 
emigrants  who  depart  from  their  country  with  a  view  to  en« 
joy  liberty  of  consci^ce  elsewhere, — there  is  nothing  inoon- 
ststent  with  the  character  of  a  friend.    The  private  laws  of 
fiiendship  do  not,  according  to  the  caprice  of  our  friends,  dis* 

(191;  And  tea,  auic,  Book  ill.  c.  3,  m  to  what  are  just  cwuea  of  war. — C. 
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1 46. 3.  By  Lastly,  the  peace  is  broken  by  the  violation  of  mnj  of  Ikt 
thevioiaUon  expross  articles  of  the  treaty.  Thia  third  way  of  brealoBgit 
of«i7  aru-  ^     ^^^^  decisive,  the  least  susceptible  of  qiubble  or  evasM^ 

Whoever  fails  in  his  engagements  annuls  the  contract  Si  &r 
as  depends  on  him : — -this  cannot  admit  of  a  doubt. 
J  47.  The      But  it  is  asked  whether  the  violation  of  a  single  article  of 
violation  of  the  treaty  can  operate  a  total  rupture  of  it?    Some  >*rlterN* 
*ci°brtak9  ^^^^  drawing  a  distinction  between  the  articles  tiiat  are  a>a- 
tbe  whole    nected  logeiiier  (connexi)  and  those  that  stand  detached  aod 
tntty,      separate  {diveni),  maintaioi  that^  although  the  treatj  be  rie- 
lated  in  the  detached  articles,  the  peace  noTertbeieM  stiD 
[  450  ]  snbsists  with  respect  to  the  others.    But,  to  me,  the  opinion  of 
GrotiuB  appears  evidently  fonnded  on  the  nature  and  epak 
of  treaties  of  peace.    That  great  man  says  that  all  the  arti- 
cles of  one  and  the  same  treaty  are  conditionally  iiu-luded  in 
each  other,  as  if  each  of  the  contracting  parties  lirul  fonually 
said,  "I  will  do  such  or  sneh  thing,  provided  tliat,  on  yoar 
part,  yon  do  so  and  8o;"t  and  he  justly  adds,  that,  when  it 
is  designed  that  the  engagement  shall  not  be  thereby  rendered 
ineffectual,  this  express  clause  is  inserted, — that,  "  though 
any  one  of  the  articles  of  the  treaty  may  happen  to  be  tm- 
lated,  the  others  shall  subsist  in  full  force."   Such  an  agrn- 
ment  may  unquestionably  be  made.    It  may  likewise  bs 
agreed  that  the  violation  of  one  article  shall  only  annul  those 
corresponding  to  it,  and  which,  as  it  were,  constitute  tlie 
equivalent  to  it.    But,  if  this  clanse  be  not  expressly  insert^'J 
in  the  treaty  of  peace,  tlie  violation  of  a  single  article  over- 
throws the  whole  treaty,  as  we  liave  proved  above,  in  speait- 
ing  of  treaties  in  general  (Book  II.  ^  202). 
J  4S.  Who-    1*  i''  equally  nugatory  to  attempt  making  a  distinction  m. 
ther&dis-  this  instance  between  the  articles  of  greater  and  those  ti 
iiB«iionBaj  logger  importance.   According  to  strict  justice,  the 


nukde^be-  ^  trifling  artide  disjranses  the  injured  party  hm 
tweentiM  ^hc  observance  of  the  others,  since  they  are  all,  as  we  htM 

more  and    8cen  abovc,  conuectcd  with  cach  other,  as  so  many  conditioai. 

thr  iin-  Besides,  what  a  source  cf  dispute  will  such  a  distinction  lay 
tiHhf"^"   open!    Who  shall  determine  the  importance  of  the  artidi? 

violated  ?  We  may,  however,  assert  with  truth,  that,  to  be 
ever  ready  to  annul  a  treaty  on  the  slightest  cause  of  com- 
plaint, is  by  no  means  consonant  to  the  reciprocal  rlutics  -^f 
nations,  to  that  mutual  charity,  that  love  of  peace,  wliicli 
should  always  influence  their  conduct. 
1 49.  p«.  In  order  to  prevent  so  serious  an  ineoBTenience,  it  is  pn> 
Dtitj  Ml-    dent  to  agree  on  a  penalty  to  be  suffered  by  the  party 

violates  any  of  the  less  important  articles :  and  then,  on  lib 
submitting  to  the  penalty,  the  treaty  still  subsists  in  full  foraB^ 

•  See  Wolf.  Jtti  QmU     1022,  im,  f  LObw  iu.  e«p.  xiz.  1 14 
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In  like  iiiaiiii«r,  tliere  may,  to  the  Tiolation  of  eaeli  individiml  book 
article,  be  annexed  a  penalty  proportionate  to  its  importanee.   

We  have  treated  of  this  subject  in  our  remarks  on  tmces  vi  i  iti  n  of 
(Book  in.  §  243),  to  which  we  refer  the  reader. 

Studied  delays  arc  oqnivnlont  to  an  express  denial,  and  ^  50.  Stn- 
differ  froTTi  it  only  by  the  artitice  with  which  he  who  practises  ^^l^y** 
them  seeks  to  palliate  his  want  of  faith  :  he  adds  fraud  to  per- 
fidy, and  actually  violates  the  article  wiiicii  he  should  iulfil. 

But,  it  a  1  eal  impediment  stand  in  the  way,  time  must  be  g  6I.  insure 
•llowed ;  for  no  one  is  bound  to  perform  impossibilities.  And  n«matM» 
for  the  same  reason,  if  any  insurmountable  obstade  should 
render  the  execution  of  an  article  not  only  impracticable  for 
the  present,  but  for  ever  impossible,  no  blame  is  imputable 
to  him  who  had  engaged  for  the  performance  of  it ;  nor  can  his 
inability  furnish  the  other  party  with  a  handle  for  annulling  £  451  ] 
the  treaty :  but  the  latter  should  accept  of  an  indemnification, 
if  the  case  will  admit  of  it,  and  the  indemnification  be  prac- 
ticable. However,  if  the  thing  which  was  to  have  been  per- 
formed in  pursuance  of  the  article  in  question  be  of  such  a 
nature  liiat  the  treaty  evidently  appears  to  have  been  con- 
eluded  with  a  sole  yiew  to  that  particular  thing,  and  not  to 
any  equivalent, — the  interyening  impossibilitj  undoubtedly 
cancels  the  treaty.  Thus,  a  treaty  of  protection  becomes  yoid 
when  the  protector  is  unable  to  afibrd  the  promised  protection, 
although  his  inability  does  not  arise  from  any  fault  on  his 
part.  In  the  same  manner,  also,  whatever  promises  a  sove- 
reign may  have  made  on  condition  that  the  other  party  should 
procure  liim  tlie  restoration  of  an  important  town,  he  is  re- 
leased from  the  performance  of  every  thing  which  be  had  pro- 
mised as  the  purchase  of  the  recovery,  if  he  cannot  be  put  in 
poijsesiiion.  Such  is  the  invariable  rule  of  justice.  But  rigid 
justice  is  not  always  to  be  insisted  on : — ^peace  is  so  essential 
to  the  welfare  of  mankind,  and  nations  are  so  strictly  hound 
to  eultiyate  it,  to  procure  it,  and  to  re-establish  it  when  inter- 
rupted,— ^that^  wheneyer  any  such  obstacles  impede  the  eze- 
ootion  of  a  treaty  of  peace,  we  ought  ingenuously  to  accede 
to  every  reasonable  expedient,  and  accept  of  equiyalents  or 
indemnifications,  rather  than  cancel  a  treaty  of  peace  already 
concluded,  riTM]  again  have  recourse  to  arms. 

W©  have  already,  in  an  express  chapter  (Book  II.  Chap,  g  52.  Infme. 
VT.),  examined  how  and  on  what  occasions  the  actions  of       0^  ^* 
subjects  may  bo  imputed  to  the  sovereign  and  the  nation,  ^^^^l^^ 
is  by  that  circumstance  we  must  be  guided  in  determining  how  nUiMt/*  * 
&r  the  proceedings  of  the  subjects  may  bo  capable  of  annul- 
ling a  treaty  of  peace.    They  cannot  produce  such  effect  un- 
less so  far  as  they  are  imputable  to  the  sovereign.    He  who 
is  injured  by  the  subjects  of  another  nation  takes  satisfactioi^ 
for  tho  offence,  himself,  when  he  meets  with  the  delinquents 
in  his  own  territoripF,  or  in  a  free  place,  as,  for  instance,  on 
the  open  sea ;  or  if  it  be  more  agreeable  to  hxsHf  he  demands 
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BOOK  IV.  justice  of  their  sovereign.    If  the  offenders  are  refractorr 
CHAP.  IV.  gu}jjgQ(g^       demand  can  be  made  on  their  sovereign ;  but 
whoever  can  seize  them,  even  in  a  free  place,  execates  tmm- 
xnarj  justice  on  them  himself.   Sueh  is  the  mode  obMrrcd 
towards  pirates :  and^  in  order  to  obviate  all  misiinder8taiid> 
ings,  it  is  generally  agreed  that  the  same  treatment  be  givea 
to  all  private  individiuds  who  commit  acts  of  hostility  witlioiS 
being  able  to  produce  a  commission  from  their  sovereign. 
}  53.  Or  by     The  actions  of  our  allies  are  still  less  impntaMe  to  us  than 
those  of  our  subjects.    The  infractions  of  a  treaty  of  peace 
by  allies,  even  by  those  who  have  been  included  in  it,  or  wIao 
joined  in  it  as  principals,  can  therefore  produce  no  rupture 
of  it  except  with  regard  to  themselves,  and  do  not  ailcct  it  m 
[  452  ]  what  concerns  their  ally,  who,  on  his  part,  religiously  ob- 
serves his  engagements.   With  respect  to  him,  the  treaty  sab- 
sists  in  foU  n)roe,  provided  he  do  not  undertake  to  snppon 
the  cause  of  those  perfidious  allies.    If  he  furnishes  them  with 
snch  assistance  as  he  cannot  be  bound  to  give  them  on  an  oc- 
casion of  this  nature,  he  espouses  their  quarrel,  and  becomes 
an  accomplice  in  their  hreach  of  faith.    But,  if  he  lia3  an  in- 
terest in  preventing  their  ruin,  lie  may  interpose,  and,  hj 
obliging  tliem  to  make  every  suitable  reparation,  save  them 
from  an  oppression  of  which  he  would  himself  collaterally  ft-e! 
the  effects.    It  even  becomes  an  act  o^  justice  to  unJertiike 
theb  defence  against  an  implacable  enemy,  who  will  not  be 
eontented  with  an  adequate  satisfaction. 
1 54.  Big U   When  the  treaty  of  peace  is  vblated  by  one  of  the  oon- 
f  tfio       tracting  parties,  the  other  has  the  option  of  either  declaring 
oSeoded  treaty  null  and  void,  or  allowing  it  still  to  subsist :  for  i 

against  him  Contract  which  contains  reciprocal  engagements,  cannot  be 
who  haa  vio-  binding  on  him  with  respect  to  the  party  who  on  his  siJe 
lAted  the  pays  no  regard  to  tlic  same  contract.  But,  if  he  chooses  noi 
to  come  to  a  ru|«LU!  r*,  the  treaty  remains  valid  and  obligatory. 
It  would  be  absurd  that  he  who  had  been  guilty  of  the  vi> 
lation  should  pretend  that  the  agreement  was  annulled  by  liii 
own  breach  of  faith :  this  would,  indeed,  be  an  easy  way  ef 
shaking  off  engagements,  and  would  reduce  all  treaties  to 
empty  formalities.  If  the  injured  party  be  willing  to  kt 
the  treaty  subsist,  he  may  either  pardon  the  infringements- 
insist  on  an  indemnification  or  adequate  satislisctiony— er 
discharge  himself,  on  his  part,  from  those  engagements  cor- 
responding with  the  violated  article, — those  pr  'ini^es  lie  Lad 
made  in  consideration  of  a  thing  which  has  not  been  performed. 
But,  if  he  determines  on  demanding  a  just  indemnification, 
and  the  party  in  fault  refuses  it,  then  the  treaty  is  necessa- 
rily broken,  and  the  injured  party  has  a  very  just  cause  for 
taking  up  arms  again.  And  indeed  this  is  ^enerallj^  the  ease; 
for  it  sddom  happens  that  the  infractor  will  submit  to  make 
reparation,  and  thereby  acknowledge  himself  in  &nlt. 
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CHAP.V, 

OV  THB  BIGHT  01  .BHBA88T,  OE  THB  BIGHT  OF  SBNPING  AHP 
BBOBIVIVG  PUBXJO  MINIBTBBfl. 

IT  is  necessary  that  nations  should  treat  and  hold  inter- f  55.  itu 
course  together,  in  order  to  promote  their  interests, — to  avoid  necessoir 
iujuiin<:^  each  other, — -and  to  adjust  and  terminate  their  ^s- " 
putcs.  And  as  they  all  lie  under  the  indispensable  obligation  ^^^^^ 
of  giving  their  ooosent  and  eonearrence  to  wbaterer  conduces  Momimi. 
to  the  general  advantage  and  welfare  (Prelim.  {  lS)-H>f 
procuring  the  means  of  accommodating  and  terminating  their  ^* 
differences  (Book  II.  {  328,  Ac.)— and  as  each  has  a  right  to 
every  thing  which  her  presemtion  requires  (Book  I.  §  18) —  [  458  ] 
to  every  thing  which  can  promote  her  perfection  without  in- 
juring others  (lb.  §  28),  as  also  tn  tho  Tiof^os^nry  means  of  ful- 
filling her  duties, — it  results  from  the  premises,  that  each  na- 
tion is  at  once  possessed  of  the  right  to  treat  and  communicate 
with  others,  and  bound  by  reciprocal  obligation  to  consent 
to  such  communication  as  far  as  the  situation  of  her  affairs 
will  permit  her. 

Bnt  nations  or  sovereign  states  do  not  treat  together  tm*|ss.  muif 
mediately:  and  their  mlers  or  soyereigns  cannot  well  come^^^^^> 
to  a  personal  conference  in  order  to  treat  of  their  affairs. 
Such  interviews  would  often  be  impracticable ;  and,  exdn-^i^^iMB. 
rive  of  delays,  trouble,  expense,  and  so  many  other  inconve- 
niences, it  is  rarely,  according  to  the  observation  of  Philip 
de  Commines,  that  any  good  effect  could  be  expected  from 
them.  The  only  expedient,  therefore,  which  remains  for  na- 
tions and  sovereigns,  is  to  comnmnicate  and  treat  with  each 
other  by  the  agency  of  procurators  or  mandatories,— of  dele- 
gates charged  with  theur  commands,  and  Tested  with  their 
powers, — that  is  to  say,  pubHe  minuUn.  This  term,  in  its 
more  extensiTe  and  general  sense,  denotes  any  person  intrust- 
ed with  the  management  of  public  aflairs,  hut  is  more  par> 
ticularly  understood  to  designate  one  who  acts  in  snch  capa- 
city at  a  foreign  court. 

At  presoTst  there  are  several  orders  of  public  ministers, 
and  in  the  sefpiel  we  .shall  speak  of  them ;  but  whatever  dif- 
ference custom  has  introduced  l)etween  them,  the  essential 
character  is  common  to  them  all ;  I  mean  diut  of  minister, 
and,  in  some  sort,  representaUve  of  a  foreign  power, — a  per- 
son charged  with  the  commands  of  that  power,  and  delegated 
to  manage  his  affairs :  and  that  quality  is  sufficient  for  oor 
present  purpoae. 

Every  sovereign  state  then  has  a  right  to  send  and  to  re- {  sr.  Bn^y 
ceive  public  ministers;  for  thej  are  neceesaiy  instrumcntsiomiffi 

671 


468 


OF  THE  BIGHT  OF  EMBASSY. 


nooK  IV.  in  the  management  of  those  aflfairs  which  sovereigns  lisvett 
^'  transact  with  each  other,  and  the  channels  of  that  corre:«p<*i 

■tate  has  a  encc  which  they  have  a  right  to  carry  on.  In  tlie  first  chapter 
right  to  send  Qf  j^jjjg  -v^-nrk  rnny  be  seen  who  nrc;  those  sovereigns,  and  vhj. 
?"!if!^''*  those  independent  statep,  that  are  entitled  to  rank  in  the  grti: 

pabUOIBl-  .  .  mi  1  1  111 

society  ot  nations.    Tnejare  the  powers  to  whom  beiongsii* 


right  of  embassy. 

§58. Anna-    An  unequal  alliance,  or  even  a  treaty  of  protection, m 
•qui  Biiu  \ieing  incompatible  with  sovereigntv  (Book  I.  §§  5,  6),— sud 
^  J/'  treaties  do  not  of  themaeWes  depme  a  state  of  the  right  cf 
protection,  Sending  and  reeeiTing  public  ministers.   If  the  inferior  alij 
doMnoi     or  the  party  proteetcS  nas  not  expressly  renounced  the  ligit 
tav..  nway       entertaining  connections  and  treatii^  with  other  powerf. 
thUriKhu        necessarily  retains  that  of  sending  ministers  to  thcra,  ani 
of  receiving  their  ministers  in  turn.    The  same  rule  iipp??  • 
to  such  vassals  and  tributaries  as  are  not  subjects  ^Book  I 
§§7,8). 

g  5d.  Right  Nay  more,  this  right  may  even  belong  to  princes  or  commtt- 
of  th«  nities  not  possessed  of  sovereign  power :  for  the  rights  nhm 
assemblage  constitutes  the  plenitude  <^  tovereignty,  are  sot 
empire  in  ^  indiyiflible !  and  if,  by  the  oonstitntioii  sf  the  state,  by  the 
dill  TCipook  coneession  of  the  soverei^  or  by  reservations  which 

Bobjeets  have  made  with  hmi,  a  prince  or  community  remains 
[  454  ]  possessed  of  any  one  of  those  rights  which  usually  belong 
the  sovereign  alone,  such  prince  or  community  may  exern?* 
it,  and  avail  themsrives  of  it  in  nil  its  effects  and  all  hs  unti 
ral  or  necessary  consequences,  unless  they  have  been  for- 
mally  excepted.    Though  the  princes  and  states  of  the  empht 
'are  dependent  on  the  emperor  and  the  empire,  yet  they  are 
sovereign  in  many  respects ;  and  as  the  constitutions  of  tk 
empire  secure  to  them  the  right  of  treating  with  forei^ 
powers  and  contracting  alliances  with  them,  the^  incontMt^ 
ably  have  also  that  of  sendine  and  receiving  pubho  ministtn 
The  emperors^  indeed,  when  3iey  felt  themMlTes  able  to  carrv 
their  pretensions  very  high,  have  sometimes  disputed  tha^t  n^hi 
or  at  least  attempted  to  render  the  exercise  of  it  subject  to 
the  control  of  their  supreme  authority, — insisting  that  theii 
permi'^sion  Avas  necessary  to  give  it  a  sanction.    But  since 
the  peace  of  Westphalia,  and  by  means  of  the  imperial  rapi- 
tulatiouB,  the  princes  and  states  of  Germany  have  betii  abit 
to  maiutain  LheniBelvLS  in  the  possession  of  that  right; 
they  have  secured  to  themselves  so  many  other  rights,  thit 
the  empire  is  now  oonridered  as  a  republic  of  soverv^iu. 
^  00.  Oitlw    There  are  even  cities  which  are  and  which  acknovledp 
tbat  have    themselves  to  be  in  a  state  of  subjection,  that  have  fiew> 
^erigbtof  theless  a  right  to  receive  the  ministers  of  foreign  powers,  sot' 
^'     to  send  them  deputies,  since  thej  have  a  right  to  treat  with 
them.    This  latter  circumstance  is  the  main  point  upon  wiirii 
tlio  whole  question  turns:  for  whosoever  has  a  ri^lit  to  the 
end,  has  a  Tight  to  the  means.   It  would  be  absurd  to  ic- 
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Stnowlcdge  the  right  of  nej^otiating  and  treating,  and  to  con-  book  rr- 
test  the  necessary  means  of  doing  it.    Tfioj^e  cities  of  Swit-  ^^*''\ 
zerlaiid,  such  as  Neut'chatel  and  Dienne,  which  have  the  right 
of  banner,  have,  by  natural  con»t.'({uence,  a  right  to  treat  with 
foreign  powers,  although  the  cities  in  question  be  subject  to 
the  dominion  of  a  prince :  for  the  right  of  hanneVf  or  of  arms, 
comprehends  that  of  granting  snoconn  of  troops,'^  provided 
8uoh  grants  be  not  inconsistent  with  the  service  of  the  prinee. 
Now,  if  those  cities  are  entiUed  to  grant  troops,  they  must 
necessarily  be  at  liberty  to  listen  to  we  applioations  made  to 
^em  on  the  subject  by  a  foreign  power,  and  to  treat  respect- 
ing the  conditions.    Hence  it  follows  that  they  may  also 
dopute  an  agent  to  him  for  that  purpose,  or  receive  his  mi- 
nisters.   And  as  they  iire  at  the  same  time  vested  with  the 
;i*luiinistration  of  their  uwa  internal  police,  they  have  it  in 
their  power  to  insure  respect  to  such  foreign  ministers  as 
come  to  them.    What  is  here  said  of  the  rights  of  those  cities 
is  coafimed  by  ancient  and  constant  practice.   However  ex- 
alted and  extraordinary  sacb  ri|^ts  may  appear,  they  will 
not  be  thought  strange^  if  it  bo  considered  that  those  very 
cities  were  already  possessed  of  extensive  privileges  at  the 
time  when  their  princes  were  themselves  dependent  on  the 
emperors,  or  on  other  liege  lords  who  were  immediate  vn«?55nls  [  466  ] 
of  the  empire.    When  the  princes  Mhook  off  the  yoke  of  vas- 
salage, and  established  themselves  in  a  state  of  perfect  inde- 
pendence, the  considerable  cities  in  their  territories  made 
their  own  conditions ;  and  instead  of  rendering  their  situation 
worse,  it  was  very  natural  that  they  should  take  hold  of  ex- 
istini;  curcmnstanoss,  in  order  to  secure  to  themsdvee  a  greater 
portion  of  freedom  and  happiness.   Their  sovereigns  cannot 
now  advance  any  plea  in  objt  cti  n  to  the  terms  on  which  those 
cities  consented  to  follow  Uieir  fortmea  and  to  acknowled^ 
them  as  their  only  superiors. 

Viceroy:-?  and  chief  iTovernors  of  a  eoyercifrntv  or  remote ,?  fit.  MinU- 
province  have  frequently  the  right  of  sendini!;  and  receiving  t^rs  of  vice- 
public  ministers ;  but,  in  that  particular,  they  act  in  the 
name  and  by  the  authority  of  the  sovereign  whom  they  re- 
present, and  whose  rights  they  exercise.  That  entirely  depends 
on  the  will  of  the  master  by  whom  they  are  delegated.  The 
viceroy  of  Naples,  the  goveroora  of  MQan,  and  the  govemow- 
gsoeral  of  the  ITeiherlands  for  Spein^  wm  iiivestecrwidi  such 
power. 

The  right  of  embassy,  like  all  tiie  other  rights  of  sore-  ?  Minis, 
reignty,  originally  resides  in  the  nation  a^?  it;?  principal  and*®"**''^* 
primitive  subject.    During  an  interregrmm,  tlio  exercise  oi  ii.^ mmii 
that  right  reverts  to  the  nation,  or  devolve?;  on  those  whom  daring  an 
the  laws  have  invested  with  the  regency  of  the  state.    They  totaiwg- 
may  send  mini^sters  in  the  same  manner  as  the  sovereign 

•  8m  tht  Hiftoi7  of  the  Self«ll«  (SoBMrnej,  bj  M.  d«  WaMei4Il«. 
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BOOR  IV.  naedtodo;  and  these  ministers  possess  the  same  ri^lji-  at 

7'  \s  ore  enjoyed  by  those  of  the  sovereign.    The  republic  of  Po- 
land sends  ambassadors  while  her  throne  is  vacant:  nor  'VCwH 
she  suffer  that  they  should  be  treated  with  less  respect  ace 
consideration  than  those  who  are  sent  while  she  has  a  kin^ 
Cromwell  effectually  maintained  tlie  ambassadors  of  En^lv_] 
in  the  same  rank  and  respectabilitj  which  thej  possess; 
under  the  regal  authority. 
J  tis.  Of  him     Such  being  the  rights  of  nations,  a  sovereign  wLu  attcn^i- 
^^hf^  to  luiidcr  another  from  sending  and  receiving  public  minis  itra. 
the  exerdlie  ^  injury,  and  offends  against  the  law  of  nationa.  I; 

of  the  light  is  attacking  a  nation  in  one  of  her  most  valuable  rights,  sk 
of  mhmj.  dispntinff  her  tide  to  that  whidli  nature  herself  gives  to  ewmj 
independent  society :  it  is  offering  an  insult  to  natiooa  i 
general,  and  tearing  asnnder  the  ties  by  which  thej  m 
united. 

1 64.  What    But  this  is  to  be  understood  only  of  a  time  of  peace : 
Ut^a^^^^^  introduces  other  rights.    Tt  allows  us  tr»  cut  off  from  ii 
spectintiiae®^'^'^'^  all  his  resources,  and  to  liinder  him  from  sen<lirig  mi- 
of  w»r.      nisters  to  solicit  assistance.    Tkorr  are  even  occasions  whet 

we  may  refuse  a  passage  to  the  niiuisters  of  neutral  nationi. 
who  are  going  to  our  enemy.  We  arc  under  no  obli^tion  U' 
allow  them  an  opportunity  of  perhaps  conveying  him  iutelH- 
genee  of  a  momentoas  natQre»  and  concerting  with  him  tk 
means  of  giving  him  assisttuice^  &c.  This  admits  of  &o  dodk. 
for  instance,  in  the  case  of  a  besieged  town.  No  right  tm 
[  466  3  ^^tborise  the  muuster  of  a  neutral  power,  or  any  otkr 
person  whatsocTer,  to  enter  the  place  without  the  beeiegcri 
consent.  Bat,  in  order  to  avoid  giving  offence  to  soTereigBi. 
good  reasons  i  i>t  be  alleged  for  refusing  to  let  therr  minis- 
ters pass;  and  with  ^nvh  rcn^'ons  they  must  rest  satisfied,  if 
they  are  disposed  to  remain  neuter.  Sometimes  even  a  pas- 
sage is  refused  to  suspected  ministers  in  critical  and  dubious 
junctures,  although  there  do  not  exist  any  open  war.  Bu; 
this  is  a  delicate  proceeding,  wldch,  if  not  jublilied  by  reason? 
that  are  perfectly  satisfactory,  produces  an  acrimonj  tbu 
easily  degenerates  mto  an  open  mpture. 

1 65.  The  As  natums  are  obliged  to  correspond  together,  to  attend  to 
mhiiflt^of  proposals  and  demands  made  to  them,  to  keep  opens 
JowttTSito  ^^^^  channel  of  communication  for  the  purpose  of 
U  rtodvod.  mntually  understanding  each  other's  views  and  bringing  their 

disputes  to  an  accommodation,  a  sovereign  cannot,  withocc 
very  particular  reasons,  refuse  admitting  and  hearing  tht 
minister  of  a  friendly  power,  or  of  one  with  whom  he  is  a 
peace.  But  in  case  there  be  reasons  for  not  admitting  hia 
into  the  heart  of  the  country,  he  may  notify  to  him  thai  h 
will  send  proper  persons  to  meet  him  at  an  appuiuted  pWe 
on  the  frontier,  there  to  hear  his  proposals. ,  It  then  becomes 
dieJTonigii  minJater's  duty  to  stop  at  ihe  plaee  assigned:  it 
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18  ffiiiiGieiit  that  h»  obtains  a  bearing;  that  being  the  utmost  boos  ttr. 
that^he  has  a  right  to  ezpeet. 


The  obligation,  howeTer,  does  not  extend  so  far  as  to  In-1 6«.  of  r«- 
clude  that  of  suffering  at  all  times  the  residence  of  perpetual 
ministcrs,  who  are  desirous  of  remaining  at  the  sovereign's  *"* 
court,  although  they  have  no  business  to  transact  with  him. 
Tt  is  natural,  indorfl,  and  perfectly  conformable  to  the  senti- 
ments which  nations  ought  mutti  illy  to  entertain  f^r  each 
other,  that  a  friendly  reception  should  be  given  to  tiiose  resi- 
dent ministers,  when  there  is  no  inconvenience  to  be  appre- 
hended from  their  stay.  But  if  there  exist  any  substantial 
reason  to  the  contrary,  the  advantage  of  the  state  undoubt- 
edlj  claims  a  preference ;  and  the  roreign  sovereign  cannot 
take  it  amiss  u  his  minister  be  request^  to  withdraw,  when 
he  has  folfilled  the  object  of  his  commission,  or  when  he  has 
not  any  business  to  transact.  The  custom  of  keeping  every 
where  ministers  constantly  resident  is  now  so  firmly  esta- 
blished, that  whoever  should  refuse  to  conform  to  it,  must 
allege  very  good  reasons  for  his  conduct,  if  he  ivishos  to  avoid 
giving  offence.  These  reasons  may  arise  i'v^nn  jiai  t  iculnr  con- 
junctures: but  there  are  also  ordinary  reasunb  ever  s^ubsist- 
mg,  and  sucli  as  relate  to  the  constitution  of  a  government 
and  the  state  of  a  nation.  Republics  would  often  have  very 
good  reasons  of  the  latter  kind,  to  excuse  themselves  from 
continnallj  snffertng  the  residence  of  foreij^n  minbters^  who 
comtpt  the  citisens, — gain  them  over  to  their  masters,  to  the 
great  detriment  of  the  republic, — and  excite  and  foment  par- 
ties in  the  state,  &c.  And  even  though  no  other  evil  shonld 
arise  from  their  presence  than  that  of  inspiring  a  nation,  ori- 
ginally plain,  frugal,  and  virtuous,  with  a  taste  for  luxury, 
the  thirst  of  gain,  and  the  mnnners  of  courts, — that  alone 
would  be  more  than  sufficient  t<i  justify  the  condnct  of  wise 
and  provident  rulers  in  disnHt?-siiig  them.  The  i'oliyii  govern-  £  457  ] 
ment  is  not  fond  of  resi<Ient  ministers;  and  indeed  their  in- 
trigues with  the  memhers  of  the  diet  have  furnished  hut  too 
many  reasons  for  keepiug  them  at  a  distance.  In  the  war  of 
1666,  a  nimdo  publiolj  compluned,  in  the  open  diet,  of  the 
Fren<^  ambassador's  unnecessarily  prolonging  his  stay  in 
Poland,  and  declared  that  he  ought  to  be  considered  as  a 
spy.  In  1668,  other  members  of  that  body  moved  for  a  law 
to  regulate  the  length  of  time  that  an  ambassador  shonld  be 
allowed  to  remain  in  the  kingdom.* 

The  greater  the  calamities  of  war  arc,  the  more  it  is  incum-  ?  67.  now 
bent  on  nations  to  preserv  e  means  for  putting  an  end  to  it.  mini»- 
Hence  it  becomes  necessary,  that,  even  in  the  midst  of  hosti- 

!•■        i-t         fi.  1       1        <•  enemy 

lities,  they  be  at  liberty  to  send  ministers  to  each  other,  for 

the  purpose  of  making  overtures  of  peace,  or  proposals  tend-  miued. 

ing  to  moderate  the  transports  of  hostile  rage.   It  is  true, 
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indeed,  that  the  minister  of  an  enemy  eaanet  oome  inihaet 
pennission ;  accordingly,  a  paasport,  or  aafe-conduct,  is  asked 

for  him,  either  through  the  intervention  of  ?omo  commoe 
friend,  or  by  one  of  those  meseengers  who  are  piotected  h 
the  laws  of  war,  and  of  whom  we  shall  speak  in  tlie  sequel— 
I  mean  a  trumpeter  or  drummer.  It  is  true,  also,  thai,  for 
substantial  reasons,  the  safe-conduct  may  be  refused,  and  ai- 
mission  denied  to  the  minister.  But  this  liberty,  which  id 
sathoriied  by  the  eare  that  e?ery  nalaoii  Is  boud  to  beMti 
on  her  own  safety,  is  no  bar  to  our  laying  it  down  as  a  gene- 
ral that  we  are  not  to  refnse  admitting  sad  heung 
an  enemy's  minister ;  that  is  to  say,  that  war  aloii«^  aad  of 
itself,  is  not  a  sufficient  reason  for  refofflng  to  hear  any  pr^ 
posal  coming  from  an  enemy ;  but  that,  to  warrant  such  re- 
fusal, there  must  exist  some  reason  of  a  particular  nature, 
and  which  rests  upon  very  good  grounds,  as,  for  instance, 
when  an  artful  and  designing  enemy  haR.  by  his  own  conduct, 
given  us  ^ust  cause  to  apprehend  that  bis  only  intention,  in 
sending  his  ministers  aad  making  proposals,  is  to  disunite  tbt; 
members  of  a  confederacy,  to  lull  them  into  security  by  hold- 
ing out  false  appearanoes  of  peeoe^  and  then  to  oyerpoiv 
them  by  sorprise. 

}  68.  Wh6.  Before  we  eonolnde  this  chapter,  it  will  be  proper  to  dis- 
th^-T  mmis-  ^^^^  ^  celebrated  question,  which  has  been  often  debated  h 
^^^^^  is  asked  whether  foreign  nations  may  receive  the  amhiMi 
from  OT  Mnt  ^ors  and  other  ministers  of  an  usurper,  and  send  their  mioi?- 
to  an  uBurp-  tcts  to  him  ?  In  this  particular,  foreign  powers  take  for  their 
•'^  rule  the  circumstance  of  actual  possession,  if  the  inter^t  of 

their  affairs  so  require  :  and,  indeed,  there  cannot  be  a  more 
certain  rule,  or  one  that  is  more  agreeable  to  the  law  of  na- 
tions and  the  independency  of  states.  As  foreigners  iiave 
no  right  to  interfero  in  the  domestic  concerns  of  a  nation, 
they  are  not  obliged  to  esnysss  and  sprntiniisr  her  tomdaet  m 
the  management  of  them,  in  order  to  determine  how  fiff  it » 
r  ±RA  1  nignst.   They  may,  if  th^  think  proper,  up- 

L  i  pose  the  right  to  be  annexed  to  the  poeasssion*  When  asa* 
tion  has  expelled  her  sovereign,  otner  powers,  who  do  not 
choose  to  declare  against  her,  and  to  risk  the  conseqncnce? 
of  her  enmity  or  open  hostility,  con^^ider  her  thenceforward 
as  a  freo  and  sovereign  state,  without  taking  on  themselves  to 
determine  whether  she  has  acted  justly  in  withdrawing  from 
her  allegiance  to  the  prince  by  whotn  she  was  L'ovcrned.  Car* 
dinal  Mazarin  received  Lockhart,  whoui  OrumwcU  hadsentn 
ambassador  from  the  republic  of  England,  and  rofosed  to  Mf 
either  King  Charles  the  Second,  or  his  minisfteca*  Hapeop)% 
after  having  expelled  their  prnM,  anbmil  to  another*-^ 
change  the  order  of  saeoeesion,  and  achndvlsdge  a  sovcreigB 
to  the  pr^udice  of  the  nataral  and  ^»pdltited  heir— foreigi 

Sowers  may,  in  this  instance  also^  consider  what  htf  been 
one  as  kwfol:  it  is  no  qnastel  or  business  of  iheiis*  ^ 
m 
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the  beginning  of  the  last  century,  Oiiarlcs,  Duke  of  Sudcr-  book  iv. 
mania,  having  obtained  the  crown  of  Sweden,  to  the  preju-. 
dice  of  hiB  nephow  Sigumumd,  kiiur  of  Poland,  was  soon 
acknowledged  by  most  sovereigns.  Yilleroj,  minister  of  Ibe 
French  monareh,  Henry  the  Fourth,  in  his  despatches  of  the 
8th  of  Aprils  1608,  plainly  said  to  the  president,  Jeannin, 
**•  All  these  reasons  and  considerations  shall  not  prevent  the 
king  from  treating  with  Charles,  if  ho  finds  it  to  be  his  in- 
terest, and  that  of  his  kingdom,"  This  remark  was  sensible 
and  judicious.  Tbo  kinir  of  France  was  neither  the  judge  nor 
the  guardian  of  the  iSwedibh  nation,  that  he  should,  contrary 
to  the  interests  of  his  own  kingdom,  refuse  to  acknowledge 
the  king  whom  Sweden  had  chosen,  under  pretence  that  a 
competitor  had  termed  Charles  an  usurper.  Had  the  charge 
been  even  fonnded  in  justice,  it  was  an  afiair  which  did  not 
fill  under  the  oogniiance  of  foreignenu 

Therefore,  when  fordgn  powers  have  received  the  minis- 
ters of  an  usurper,  and  sent  theirs  to  him,  the  lawful  prince, 
on  recovering  the  throne^  cannot  complain  of  these  measures 
as  an  injury,  nor  justly  make  them  the  ground  of  a  war,  pro- 
vided those  powers  have  not  proceeded  to  greater  lengths, 
nor  furnished  anv  ns??istance  ajiainst  him.  But  to  acknow- 
ledge  the  dethroned  prince  or  his  heir,  after  the  state  has 
solemnly  acknowledged  the  person  to  whom  the  sceptre  haa 
been  transferred,  is  an  injury  dune  to  the  latter,  and  a  pro- 
fession of  enmity  to  the  nation  that  has  chosen  him.  Such  a 
step,  hasarded  in  fayour  of  James  the  Second's  son,  was,  by 
William  the  Third  and  the  British  nation,  alleged  as  one  m 
the  principal  reasons  of  the  war  which  England  soon  after 
declared  against  France.  Notwithstanding  all  the  caution, 
and  all  the  protestations  of  Louis  the  Fourteenth,  his  acknow- 
ledgment of  young  Stuart,  as  king  of  England,  Scotland,  and 
Ireland,  under  the  title  of  James  the  Third,  was  considered 
by  the  English  as  an  ii\jury  done  both  to  the  king  and  to  the 
nation. 
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IN*  former  days,  people  were  scarcely  acquainted  with  more  |  69.  Origia 
than  one  order  of  public  ministers,  in  Latin  termed  A'/jrarfi,  of  the  8«t». 
which  appellation  has  been  rendered  by  that  of  ambama-^^^^^^^ 
don.'*   Bat,  when  courts  wm  become  more  proud,  and,  at^igj^^ 
the  same  time,  more  nunotilioiis  in  the  article  of  ceremony, 

and  especially  when  tney  had  introduced  the  idea  of  extend- 
n  8  T  tn 
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ing  the  minister's  representation  even  to  that  of  his  master > 
dignity,  it  was  thought  expedient  to  employ  commissioiierf 
of  less  exalted  rank  on  certain  occasions,  in  order  to  arcid 
trouble,  expense,  and  disputoi.  Louis  the  Slmnth  of  Fi 
was,  perhaps,  the  first  wno  set  the  example.  Thii% 
orders  of  ministers  being  established,  more  or  less  _ 
was  annexe  !  t  o  their  character,  and  proportionate  hoiuHSf 
were  required  for  them. 
?  ?o  7>i-pre-    Every  minister,  in  some  mcnsure,  represents  his  master,  as 
seuutive     every  agpnt  or  'lolf^i^ate  represent^'  his  constituent.     But  th:- 
reprosentiition  relates  to  the  aftnirs  rfhi'^  nffire :  the  minister 
represents  the  subject  in  whom  reside  the  rights  \>hic*h  he  is 
to  exercise,  preserve,  and  assert — the  rights  respectiag  whiek 
he  is  to  treat  in  his  master's  stead.    Although  sach  repre- 
sentation is  admitted  in  a  general  view,  and  so  far  as  respects 
the  essence  of  af&irs,  it  is  with  an  abstraction  of  the  dignity 
of  the  constituent.   In  process  of  time,  howeTCTy  pnnees 
wodd  have  ministers  to  represent  them,  not  only  in  their 
rights  and  in  the  transacdon  of  their  afiiurs,  hmt  also  in  their 
dignity,  their  greatness,  and  their  pre-eminence.    It  was,  no 
doubt,  to  those  signal  occasions  of  state,  those  ceremonies  for 
which  fiTOhassadors  are  sent,  as,  for  instance,  niarriages,  that 
this  custom  owes  its  origin.    Bnt  so  exalted  n  Acji-cv  of  dig- 
nity in  the  minister  is  atteiided  with  considerable  incoLve- 
nience  in  conductinsr  hiisiness,   and,   besides  occasiomng 
trouble  and  embarrassnient,  is  often  productive  of  difficulties 
and  disputes.    This  circumstance  has  given  birth  to  different 
orders  ii  public  nunisters,  and  Tarions  decrees  of  represents 
tion.   Custom  has  established  three  principal  d^|;ree8*  What 
is,  by  w  ay  of  pre-eminence,  called  the  repreientatwe  chaneUt^ 
is  the  fiumlty  possessed  by  the  minister,  of  repreeenttng  hb 
master  even  in  bis  very  person  and  dignity. 

The  representative  character,  so  termed  by  way  of  pw- 
eminence,  or  in  contradistinction  to  other  kinds  of  represen- 
tation, constitutes  the  minister  of  the  first  r:?T]k  the  amhui- 
eador.    It  places  him  above  all  other  ministers  who  are  not 
invested  with  the  same  character,  and  precludes  their  enter- 
iug  into  competition  with  tlie  ambassador.    Ai  present  there 
are  ambassadors  ordinary  and  extraordinary :  but  this  is  no 
more  than  an  accidental  distinction,  merely  relative  to  the 
subject  of  their  mission.   Yet  almost  ererywhere  aora«  dif* 
ference  is  made  in  the  treatment  of  these  difisreni  smhss- 
[  460  ]  sadors.   That>  howe?er,  is  purely  matter  of  costom. 
i  rs.  Bn*     JEtmjfs  are  not  invested  with  the  representative  character, 
properly  so  called,  or  in  the  first  degree.   They  arc  minister! 
of  the  second  rank,  on  whom  their  master  was  willing  to 


i  71.  Am 

bMaadon. 

(19S) 


(192)  An  ambamador  may  aiiDul  »  the  eT«iil  of  hi*  nation  it^«eda(  a 

^9^,  M*  aadMnitlM   eolteetod  la  pinoa  moI     Ihe  frtaailj 
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fer  a  degree  of  dignity  and  respectability,  which,  without  book  it. 
being  on  a  level  with  the  character  of  an  ambassador,  im- 
mediately followa  it,  and  yieldd  the  pre-eminence  to  it  alone. 
There  are  also  emwyy9  urihwry  and  tastrturdiitary ;  and  it 
appears  to  be  the  intention  of  princes  diat  the  hitter  should 
be  held  in  greater  ooiisideratio&«  This  likewiBe  depends  on 
onstoni* 


The  word  mii^n^  formerlj  related  only  to  lite  contmu-278. 
Anoo  of  tiie  minister's  stay ;  and  it  is  frequent,  in  history, 
for  ambassadors  in  ordinary  to  be  designated  by  the  simple 
title  of  residents.  But,  since  the  practice  of  employing  dif- 
ferent orders  of  ministers  has  been  generally  established,  the 
name  of  residents  has  been  confined  to  miriistura  of  a  third 
order,  to  whose  characffer  general  custom  has  annexed  a  lesser 
degree  of  respectability.  The  resident  docs  not  represent  the 
prince's  person  in  his  dignity,  but  only  in  his  aflaurs*  His 
representatioii  is  in  reali^  of  the  same  nature  as  that  of  tiie 
envoy :  whereibre  we  often  term  hini^  as  well  as  the  envoy,  a 
minister  of  the  seeond  order, — thus,  distinguishing  only  two 
daases  of  pnblic  ministers,  the  former  eonsisting  of  ambas- 
sadors who  are  invested  with  the  representatire  ofaaracter  in 
pre-eminence,  the  latter  comprising  all  other  ministers  who  do 
not  possess  that  exalted  character.  This  is  the  most  neces- 
sary distinction,  and,  indeed,  the  only  essential  one. 

Lastly,  a  custom  of  still  more  recent  origin  has  introduced  }  74.  Minu- 
a  new  kind  of  ministers  without  any  particular  determination  t«rs. 
of  character.  These  are  called  simply  ininiistersy  to  indicate 
that  they  are  invested  with  the  general  quality  of  a  sots- 
reien's  mandatories,  without  any  j^artienhnr  assi^ment  of 
radc  and  dbaraeter.  It  was  likewise  the  pimetiho  of  oere- 
monj  which  gave  rise  to  this  innovation.   Use  had  esta- 

and  reqnest  tho  appointmont  nf  nno-  tion?.    Id.  461-2';  The  CaroUn*',  6  Rob. 

ther  consuL  Id.  55.   In  his  sbeoDoe  a  £ep.  461  j  The  Maditon,  1  £dir.  K.  224. 

eoDBol  of  hla  luitiMi  mmy  denuuid  aa      Af  reip«et«  m  >ml»iwtdor  or  ml*  Amlmwwi 

audience  with    tlio    miui.stor   of  the  Tii  t  r  in  Great  Britain,  tidi  is  de- dor's  privlt 

friendly  state,  (Id.    63.)  although  k  <  lared  and  etif<irr<«l  by  7  Anno,  c.  12; lege  from 

coDflol  hm  not  tho  same  priTilegea  as  see  the  deoisioad  therooo,  Chittfy's  GoL  arrest. 

m  amhMwilor  I0  other  roopotta^  Id.  Stet  IS;  JVomOo     Togwood,  t  Bam* 

to.   The  chn^Iron  of  an  ambassador  A  Ores.  554,  2  Dowl.  A  Ryl.  833,  S.  0.; 

and  of  his  attendants,  though  bom  in  and  13  Price  Rep.  ?03.    And  a  scr- 

a  foreign  state,  are  considered  natural-  vani  of  a  foreign  minister,  though 

Dom  nil)|}oota.  Id.  116»  111.  An  m»  not  lodging  In  hto  Immm*  te  ptoioatod 

ba.-(sadur    fr«m    a    foreign    court,  for-  by  that  act.    In    re    Count  Haalang, 

merly,  could  not  como  into  England  Dick.  274.    But  a  plaintiff  under  such 

irithout  a  license  aad  eafe-conducL  protection   of  a   foreign  ambass&dor 

Id.  ISL   Ho  io  tto  prepor  penoo  to  liM  boott  oonipollod  to  gli«  Mooilty 

grant  n   pn^aporL  Id.  492.    Tho  am-  for  costs  before  htJ  •will  be  allowed  to 

IwBsador  of  an  enemy  at  a  neutral  court  proceed.   Adderlj/  v.  Smithf  Dick,  ^55. 

imy  recover  and  insist  on  having  ro-  Bnt  that  act  does  not  extend  to  eonndtp 

llored  despatches  soat  hf  ft  BOtttral  who  are,  therefore^  liable  to  arreit 

rt'o  I  nnd  '^nptored  by  an  enemy ;  and  Ytvearu     jB«M«v  S  Mui»  k  Mwjfn, 

he  is  peculiar^  aa  object  of  the  pro-  3S4 — C 
UHkm.  tmA  hmat  ti  ih»  Jam  9t 
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BOOK  ir.  bli^li,  1  particular  modes  of  treatment  for  the  ambas^n'lor,  t(:«? 
_*"^Ii:-.ciiv\>> ,  and  the  resident.    Disputes  between  ministers  of  ttie 
several  princes  often  arose  on  this  head,  and  especially  al>out 
rank.    In  order  to  avoid  all  contest  on  certain  occasions 
when  there  might  he  room  to  apprehend  it,  the  expedient  was 
adopted  of  sending  ministers  not  inrested  with  any  one  of  the 
three  known  ehaiacters.   Henoe,  they  are  not  snbjeeted  to 
any  settled  ceremonial,  and  can  pretend  to  no  particolar 
treatment.    The  minister  represents  his  master  in  a  vagoe 
and  indeterminate  mnnner,  which  cannot  be  equal  to  the  first 
deirree ;  consernicntly  he  makes  no  domur  in  yieldin:!  pre- 
eramence  to  the  ambassador.    He  is  entitled  to  the  general 
£  461  ]  ref^ard  due  to  a  confidential  person  intruiiited  by  a  sovereign 
with  the  maua^ement  of  Iils  affairs ;  and  he  possesses  all  the 
ritffats  essentiiu  to  the  character  of  a  public  minister.  This 
indeterminate  quality  is  aneh  that  the  soTerei^  may  confer  it 
on  one  of  his  servants  whom  he  wodd  not  oiooee  to  inyeafc 
with  the  oharacter  of  ambassador ;  and,  on  the  other  hand,  it 
may  be  accepted  by  men  of  rank,  who  would  he  nnwilling  to 
undertake  the  office  of  resident,  and  to  acquiesce  in  the  treat- 
ment at  present  allotted  to  men  in  thnt  station.    There  are 
sAso  mi 71  inters  plenipotentiary ,  and  of  nmdi  ^'l  eater  <iistinction 
than  Hini]ile  ministers.   These  also  are  without  any  particular 
attribution  of  rank  anil  character,  but,  by  custom,  are  now 
placed  immediately  after  the  ambassador,  or  on  a  level  with 
the  envoy  extraor^ary. 
}T6.  Ora.    We  Itave  spoken  of  eantiUi  in  treating  of  ooomieroa 
T^'l^"^  (Book  IL  {  84).   Formerly,  t^enii  were  a  kmd  of  pnbfic  mi- 
(iratndl^    nisters :  bat  in  the  present  increase  and  profusion  of  titles^ 
Aonen,  Ao.  this  is  ^vcu  to  pcrsous  simply  appointed  by  princes  to  trana- 
act  their  private  afT;ur^»,  and  who  not  unfrequently  are  sub- 
jects of  the  country  where  they  reside.    They  are  not  public 
ministers,  and  consequently  not  under  the  protection  of  the 
law  of  nations.    But  a  more  particular  protection  is  due  to 
them  than  to  other  foreigners  or  citizens,  and  likewise  some 
attention  in  consideration  of  the  prince  whom  they  serre.  If 
that  prinoe  sends  an  sgent  with  credentials  and  on  pnblic  ho.- 
siness,  the  agent  thenceforward  becomes  a  public  minister ; 
his  title  making  no  difference  in  the  case.    jJie  same  remarlE 
is  also  applicable  to  deputies,  eommiBBioners^  and  others  In- 
trusted with  the  management  of  public  affairs. 
I  78.  Cre-     Among  the  several  characters  established  by  custom,  it 
iieatiaJ«.     rests  with  the  sovereign  to  determine  with  what  particular 
one  he  chooses  to  invest  his  minister;  and  he  makes  known 
the  minister's  character  in  the  credentials  which  he  gives  him 
fof  the  sovereign  to  whom  he  sends  him.  Credentials  are  the 
instrument  which  authorises  and  establishes  the  minister  m 
his  character  with  the  prince  to  whom  they  are  addressed. 
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Ef  tliat  prince  receives  the  minister,  he  can  receive  him  only  »ooi  iv. 
in  tlie  quality  attributed  to  him  iu  hi^  credeutials.    They  are,  ■ 
as  it  were,  his  geaeral  lettor  nf  attorney,  his  mmdate  paUiU, 
mandatum  mantfeHum. 

The  imtruetions  given  to  the  nuoister  contain  his  master's  j  n.  Id- 
Becret  mandate^  the  orders  to  whiehthe  ministerialist  carefully  •traetfona. 
conform,  and  which  limit  his  powers.  Here  we  might  apply 
all  the  rules  of  the  law  of  nature  re^prcting  procurations  and 
mandates,  whether  open  or  secret.  But  exclusive  of  their 
being  more  particularly  applicable  to  the  subject  of  treaties, 
we  m:\y  with  the  less  impropriety  dispense  with  moh  details 
in  this  work,  as  the  custom  has  wisely  been  esiitLliehed,  that 
no  engagements  into  which  a  minister  may  enter,  shall 
have  any  validity  bt'Lweeii  suvcrcigiia,  unle^ki  ratified  by  his 
principal. 

We  have  seen  above  that  every  sovera^,  every  commn-?  Ts.  Bi|^ 
nity,  and  eyen  erery  individual,  who  has  a  nght  to  treat -with  f^"*i^°s 
foreign  powers,  has  also  that  of  sending  ambiASsadors.  (See| 
the  preceding  chapter.)   The  question  Mmits  of  no  difficulty, 
so  far  as  respects  simple  ministers  or  mandatories,  considered 
in  general  as  persons  intrusted  with  the  affairs,  and  vested  £  462  J 
with  the  powers,  of  those  who  have  a  right  to  treat.  Further, 
the  ministers  of  every  sovereign  are,  without  hesitation, 
allowed  to  enjoy  all  the  rights  and  prerogatives  belonging  to 
ministers  of  the  second  order.    Powerful  monarehs,  indeed, 
deny  to  some  petty  states  the  right  of  sending  ambassadors : 
but  let  us  see  with  what  reason.   According  to  the  generally 
established  custom,  the  ambassador  is  a  public  minister,  re- 
presenting the  person  and  dignity  of  a  sovereign;  and,  aa 
this  representative  character  procures  him  particular  honours, 
great  princes  are  therefore  unwilling  to  admit  the  ambas- 
sador of  an  inconsiderable  state,  from  a  repugnance  to  pay* 
ing  him  honours  of  so  distinguished  a  kind.    But  it  is  mani- 
fest that  every  sovereign  has  an  equal  right  of  causing  himself 
to  be  represonted  m  the  first  as  well  as  in  the  second  or  the 
third  degree:  and  the  sovereign  dignity  is  entitled  to  dis- 
tinguished respect  in  the  great  society  of  nations.    We  have 
shown  (Book  II.  Ch.  III.)  that  the  dignity  of  independent  unr 
tions  is  essentially  the  same :  that  a  sovereign  prince,  how- 
ever low  he  ma^  rank  in  the  scale  of  power,  is  as  completely 
sovereign  and  mdependent  as  the  greatest  monarch,  in  the 
same  manner  as  a  dwarf  is  a  man  equally  with  a  giant: 
although,  indeedy'the  political  giant  makes  a  more  conspicn- 
OQB  figure  in  the  general  society  than  the  dwarf,  and  has,  on 
that  account,  a  greater  portion  of  respect  and  more  signal 
honours  paid  to  liim.    It  is  evident,  then,  that  every  prince, 
every  8tate,  truly  possessed  of  sovereignty,  has  a  right  to 
Bend  ambassadors,  and  that  to  contest  their  right  in  this  in- 
stance id  duing  them  a  very  great  injury;  it  is,  in  fact,  con- 
testing their  auvereign  dignity.    And  if  they  kive  that  right, 

1t3  m 
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ttooK  IV.  their  ambasaadors  cannot  be  refused  tbose  regards  and  ho- 
-T^f^  I!uiit>Qr8  which  custom  partieuIarlT  assigns  to  the  repreaatalm 
of  a  soTerei^n.   The  king  of  France  admits  no  ambaaaidQB 
from  the  princes  of  Germany,  as  refusing  to  their  miaiites 

the  honours  annexed  to  tho  first  degree  of  represciitanon; 
yet  he  receives  ambassadors  from  the  princes  of  Italy.  Tbe 
reason  alleged  for  this  conduct  is  that  he  considers  the  Utter 
to  be  more  perfectly  sovereign  princes  than  the  former,  be- 
cause, though  equally  vassals  of  the  emperor  and  the  empire, 
they  are  not  eriuallj  dependent  on  the  imperial  autlioritj. 
The  emperors,  nevertheless,  claim  the  same  rights  over  the 
princes  of  Italy,  as  over  those  of  Germany.  But  Fran«, 
seeing  that  the  former  do  not  actually  constitute  a  part  of 
the  Germanic  body,  nor  assist  at  tha  diets^  conntenaneei 
their  absolute  independence,  in  order  as  much  as  poesiUsto 
detach  them  from  the  emjure. 

I  shall  not  here  enter  into  a  detail  of  the  honours  due  &ad 
actually  paid  to  wnbassadors :  these  are  matters  which  alto- 
gether aepend  on  institution  and  custom :  I  shall  oolj 
observe,  in  general,  that  tliey  are  entitled  to  those  cirillries 
and  distinctions  which  usage,  and  the  prevailing  manners  i  f 
the  time,  have  pointed  out  as  proper  expressions  of  the  re- 
spect duo  to  the  representative  of  a  sovereign.  And  it  mgst 
be  observed  here,  with  regard  to  things,  of  institutiun  ami 
[  4G3  J  custom,  that,  when  a  practice  is  so  established,  as  to  imp&rt, 
according  to  the  usages  and  manners  of  the  age,  a  real  nbt 
and  a  settled  significati(m  to  thinffs  which  are  in  their  m 
nature  indifferent,  the  natural  and  necessary  law  of  ssticu 
requires  that  we  should  pay  deference  to  such  institotioa, 
and  act,  with  respect  to  such  things,  in  the  same  manner  ii 
if  they  really  pofiessed  all  that  value  which  the  opinion  cf 
mankind  has  annexed  to  them.  For  instance,  according  to 
the  gent^ral  usage  of  all  Europe,  it  is  the  peculiar  prerogaliw 
of  an  ambassador  to  wear  his  hat  in  presence  of  the  prince  to 
whom  he  is  sent.  This  right  expresses  that  he  is  acknow- 
ledged as  the  representative  of  a  sovereign :  to  refuse  it, 
therefore,  to  the  ambassador  of  a  state  which  is  truly  ind^ 
pendent,  would  be  doing  an  ii^'ury  to  that  state,  and,  in  mom 
measure,  degrading  it.  The  Switiers,  who  Ibnnerly  w 
mudi  deeper  adepts  in  the  art  of  war  than  in  the  etiquette 
courts,  and  far  from  being  punctilious  on  the  score  of  bmr 
ceremony,  haTO,  on  some  occasions,  sohmitted  to  be  treateil 
in  a  manner  unbecoming  the  dignity  of  their  nation*  hi 
1663,  their  ambassadors  suffered  the  king  of  France,  and  tte 
nobles  of  his  court,  to  refuse  them  those  honours  which  cus- 
tom has  rendered  essential  to  the  aml)assadors  of  sovercigas, 
and  particularly  that  of  being  covered  before  tin  kiug  at  tneff 
audience.^    Bomo  of  their  number,  who  knew  better  viUt 

*  Id  Wieqaefort,  may  be  Mw  »  pntimlar  Mooiiai  of  «M 
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tiiey  owed  to  tlie  glory  of  their  republic,  strongly  insisted  on  »>o&  fv. 
that  esMiLtial  aind  distinotlve  honour ;  bat  the  opinion  of  the  y*?'. 
majority  preTailed,  and  at  length  they  all  yielded,  on  being 
aawed  that  the  ambassadors  of  their  nation  had  not  worn 
sheir  hats  in  pretence  of  Henry  the  Fourth*  Allowing  the 
fact  to  have  been  true,  the  ar<];umcnt  was  not  unanswerable. 
The  Switsers  might  have  replied,  that  in  Henry's  time  their 
nation  was  not  yet  solemnly  acknowledr^ed  free  and  inde- 
pendent of  the  empire,  us  it  had  lately  been  by  tlie  treaty  of 
Westphalia  in  1648.    They  might  have  said,  that,  altliouffh 
their  predecessors  had  not  been  duly  attentive  to  support  the 
dignity  of  their  sovereigns,  that  gro^s  error  could  not  impose 
ou  their  successors  any  obligation  to  commit  a  similar  one. 
At  present,  as  the  nation  ia  more  enlightened,  and  more 
attentive  to  points  of  that  nature,  she  will  not  faU  to  support 
her  dignitv  in  a  mort  beeoming  manner.   Whatever  extra> 
ordinary  honours  may,  in  other  respeots,  be  paid  to  her 
ambassadors,  she  will  not,  in  future,  suffer  herself  to  be  so  far 
blinded  by  those  empty  marks  of  distinction,  as  to  overlook 
that  peculi;ir  prerogative  ^hich  custom  has  rendered  essential. 
When  Louis  the  i'iftecnth  visited  Alsace,  in  1744,  the  Helvetic 
body  declined  sendirii;  ambassadors  to  compliment  him  accord- 
ing to  custom,  until  infurmed  whether  they  would  be  allowed 
to  wear  their  hats:  and  on  the  refusal  of  that  just  demand,  [  464  J 
none  were  sent.    SwiUurlaud  may  reasonably  hoyv  that  his 
most  Christian  majestv  will  no  longer  insist  on  a  olaJm  which 
does  not  enhanoe  the  lustre  of  hts  erown,  and  can  only  serve 
to  degrade  an  ancient  and  futhful  ally. 


CHAP.  vn. 

OV  THE  BiaHTB,  FBIVILBQCS,  ASB  DfMUllITlES  07  AMBA0»   ctaf.  in, 
8AD0BS  ABD  OTKB&  PTOUO  MDHSTBBB.  (194) 

THE  respect  which  is  due  to  s  n  t  reigns  should  redound  to  §80.  K«- 
their  representatives,  and  esjK  ci:iIly  their  ambassadors,  ^^^^^^j*^** 
representing  their  mabter's  peisuii  ni  the  hrst  degree.  Who-JJ^^^j^ 
ever  offends  and  insults  a  public  minister  commits  a  crime  the  ^1^5) 
more  deserving  of  severe  punishment,  as  he  migjit  thereby 
involve  his  country  and  his  sovereign  in  very  serioua  diffi- 
culties and  trouble.    It  is  just  that  he  should  be  punished  for 
his  faulti  and  that  the  state  should,  at  the  expense  of  the  de- 
action.    That  writer  ia  justifialile  in    mition    by    coarsely    asserting  that 
exfiressiug   a  degree  of   iodiguaUuu    "  liiey    prefer    iuudoj    to  bonoar." 
ipliMt4h«  Swin  Hnbundon;  bat  he  AmbMMdMV  Vook  L  {  19.  S«a 
tight  not  to  hm  bifdltod  tii«  vholt  ia» 

(194)  S««  WloQMlM  AidMMftdom,     <lfS)  Jali^    4Mk  a. 
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BOOK  IT.  jinquent,  give  full  satisfactioii  to  the  eoTereign  wlio  has  bra 
CMAF.  TO,  offended  in  the  person  of  his  minister.   If  the  foreien  nuni* 
ter  is  himself  the  aggressor)  and  offends  a  citisen^  we  latter 
may  oppose  him  without  departing  from  the  respect  doe  to 
the  character  which  the  offender  bears,  and  give  him  a  leant 
which  shall  both  efface  the  stain  of  the  outrage,  and  make  the 
author  of  it  blush  for  his  misconduct.    The  person  offcufie'i 
may  further  prefer  a  complaint  to  liis  own  sovereign,  who  wiJ] 
demand  for  him  an  adequate  satisfaction  for  the  minister's 
master.    The  great  concerns  of  the  state  forbid  a  citizen,  m 
such  occasions,  to  entertain  those  thoughts  of  revenge  which 
the  point  of  honour  might  suggest,  although  they  should  ia 
'  other  respeots  be  deemed  allowable.  Erm  according  to  the 
maxims  of  the  world,  a  |^tleman  is  not  disgraced  I  v 
affront  for  which  it  is  not  m  his  own  power  to  procure  satis- 
faction. ^ 
fax.  Th«ir    The  necessity  and  right  of  embassies  being  established 
perrons  sa.  (see  Chap.  V.  of  this  Book),  the  perfect  security  and  inTiola- 
bility  of  ambf^s^adors,  and  other  ministers,  is  a  certain  con- 
sequence of  it:  for,  if  their  persons  be  not  ])roteete(l  from 
violence  of  every  kind,  the  ri^'ht  of  embassy  becomes  prei^i- 
rious,  and  the  success  very  uncertain.    A  right  to  ihtr  eod 
inseparably  involves  a  right  to  the  necessary  means.  Embas- 
sies, then,  being  of  such  great  importance  in  the  univofttl 
society  of  nations,  and  so  necessary  to  their  common  weB- 
being,  the  persons  of  ministers  charged  with  those  embssM 
are  to  be  held  waertd  and  mviolahU  among  all  nations.  (8«e 
Book  JI.  S  21^0   Whoever  offers  violence  to  an  ambassaoor, 
or  to  any  other  public  minister,  not  only  injures  the  soverdga 
whom  that  minister  represents^  but  also  attacks  the  commoD 
£  466  J  safety  and  well-being  of  nations :  he  becomes  gnil^  of  an 
atrocious  crime  against  mankind  in  general. 


cred  and 
(IM) 


(196)  Aniet  p.  459,  n.— C. 

•  Ab  aoofmoiu  Inftaetion  ef  (he 

bnr  of  natioDB  caus^  tbo  rain  of  the 
powerful  empire  of  Khorarezm,  or 
Kakesm,  and  opened  a  door  to  the 
Tirtan  flir  mbjngstiaii  of  ahnMl 
all  Asiiw  Tiio  fiimoua  Gengis-khan, 
wishing  to  establish  a  commiTcial  in- 
tercoome  between  his  states  and  those 
of  Ponfaky  ond  the  o<h«r  prorimw  nh- 
ject  to  Mohammed  Cotheddiu,  snltan 
of  Khovarezm,  sent  to  that  prince  an 
ambassador,  accompanied  by  a  caravan 
of  norelianli.  Oo  tho  oniTiil  of  tiiat 
raravan  at  Otraw,  tho  povcmor  onj^rf! 
them  to  be  arrested,  together  with  the 
•mltuoador,  ood  wrote  word  to  the 
Snltili  that  they  were  a  oonpeay  of 
ppipe.  M'>hfiinmrri  thereupon  ordered 
hiju  to  have  the  prisonen  put  to  death. 
eoogio-kliM  dMBoadod  wtSUhMnm  of 
684 


the  sultan  for  this  barbarous  msssim; 
•ad»  fladiag  liim  bodcwoid  lo  fin  % 

he  took  up  arms.     The  eonqacit  of 
the  whole  empire  of  KhftTjireim  «wb 
fulluwed;  and  Mohammed  himself 
dnoed  to  the  oonditkn  of  o  wntM 

futritive,  (Hod  of  a  liroken  heart  il  i 
desert  island  of  tlie  Caspian  sea. 

Cansou,  the  last  sultan  of  the  MM- 
iBohioo»  bsrlag  pai  to  dfotti  ^  ^ 
bassadors  of  the  Turki-h  mp^r^- 
Selim  the  First,  the  injured  monsrdi 
took  a  signal  vengeance  for  tt*  ••^ 
eiouB  deed.  He  oonquered  sU  the  do- 
minions of  Cannon,  and,  bs^iog  ^ 
feat«d  and  eaptured  that  priac*  s<tf 
CaiTO|  bo  owBsed  bim  to 
at  OBO  of  the  gates  of  the  cit;.  H*- 
rigny,  Histoiy  of  tko  Anb%  vol  ii( 
105,  427. 
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This  safety  is  particiilarlj  due  to  the  minister,  from  ihe  sook  rr. 
sovereign  to  whom  he  is  sent.  To  admit  a  minister,  to  ac- 
knowl^ge  him  in  sneh  character)  is  engaging  to  grant  him  ^  ^aru. 
the  most  particular  protection,  and  that  he  shall  enjoy  all  J^^^JJ^^^^ 
possible  safety.  It  is  true,  indeed,  that  the  sovereign  iSj^^^u^"* 
bound  to  protect  every  person  ^itliin  his  dominions,  whether  (iw) 
native  or  fnrei<z7ier,  and  to  shelter  him  from  violence:  but 
this  attcntinu  \s  in  a  higher  degree  due  to  a  foroicrn  mJnister. 
An  act  of  siolence  done  to  a  private  person  is  an  ordinary 
transgression,  which,  according  to  circumstances,  the  prince 
may  pardon :  but  if  done  to  a  public  minister,  it  is  a  crime  of 
state,  an  offence  against  the  law  of  nations ;  and  the  power 
of  pardoning,  in  soch  case,  does  not  rest  with  the  prince  in 
whose  dominions  the  crime  has  been  committed,  bnt  with  him 
who  has  been  offended  in  the  person  of  his  representatiTC. 
However,  if  the  minister  has  been  insulted  by  persons  who 
were  ignorant  of  his  character,  the  offence  is  wholly  uncon- 
necte i  with  the  law  of  nation?,  nnd  falls  within  the  class  of 
ordinary  transgressions.  A  company  of  young  rnke^,  in  a 
town  of  Switzerland,  having,  in  the  night-time,  insulted  the 
British  miniiicr  .s  liouse,  without  knowing  who  lived  in  it,  the 
magistracy  sent  a  message  to  the  minister  to  know  what  satis- 
faction he  required.  He  prudently  answered,  that  it  was  the 
magistrates'  concern  to  provide  for  the  public  safety  by  snch 
means  as  they  thought  best ;  but  that,  as  to  his  own  part,  he 
required  nothing,  not  thinking  himself  affronted  by  persons 
who  conld  have  had  no  design  apainst  him,  as  not  knowing 
his  house.  Another  partienlar  mreamatance,  in  the  protec- 
tion due  to  foreign  ministers,  is  this : — according  to  the  de- 
structive maxims  introduced  by  a  false  point  of  honour,  n  sove- 
reign is  under  a  necessity  of  showing  indulgence  to  a  person 
wearing  a  sword,  who  instantly  revenges  an  affront  done  to 
him  by  a  private  individual :  but  violent  proceedings  against 
a  public  minister  can  never  be  allowed  or  excused,  unless  £  466  ] 
where  the  latter  has  himself  been  the  aggressor,  and,  by  using 
violence  in  the  first  instance^  has  redn<Sd  his  opponent  to  the 
neocBsity  of  self-defence. 

Though  the  minister's  character  is  not  displayed  in  its  full  |  ss. 
extent,  and  does  not  thus  insure  him  the  enjoyment  of  all  his  it  com. 
rights,  till  he  is  acknowledged  and  admitted  by  the  sovereign, 
to  whom  he  delivers  his  credentials, — yet,  on  his  entering  the 
country  to  which  he  is  sent,  and  making  himself  known,  he  is 
under  the  protection  of  the  law  of  nations;  otherwise,  it  would 
not  be  safe  for  him  to  come.  Until  he  has  had  his  audioTiee 
of  the  prince,  he  is,  on  his  own  word,  to  be  considered  ub  a 
minister ;  and  besides,  exclusive  of  the  notice  of  his  mission, 

(l'J7)  See  al^o  tlie  cii«e  of  the  mmi  12.    See  reoit«l  in  act,  and  IBU. 
of  tJbo  Ru^-lian  niii]>a^5ador,  trhioh  oc-  asd  Olrt^  4d9,  nolAb — 0. 

oftiiooed  the  pajBsing  of  the  7  Anu6,  o. 
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BOOK  IV.  uflually  given  by  letter,  the  minister  has,  in  case  of  doubt,  his 
cB^.  xih  paasporta  to  {Mroduoe,  which  will  sufficiently  oertifj  his  da* 
racter. 

^  »4.  What    These  passports  someiiines  become  necessary  to  him  in  thu 

countriea  throujLrh  \s hicli  he  passes  on  liis  way  to  the  plact 
eoontriea         destination  j  and,  in  case  ui  need,  he  shows  them,  m  orJdr 
ihroogh     to  obtain  the  privileges  to  which  he  is  entitled.    It  is  true, 
vUbh  they  indeed,  tha.t  the  prince  alone  to  whom  tlie  aupieter  is  sea^  k 
under  anj  obligatioD,  or  particnkr  engagement  to  insure  Im 
the  ei\joyment  of  all  the  rights  anseKed  to  hie  character.  Td 
the  othera  through  whose  dominions  he  paesee  are  not  to  (koj 
him  those  regarc^  to  which  the  miaieter  of  a  sovereign  ii  en- 
titled, and  which  nations  reciprocally  owe  to  each  other.  In 
particular  they  are  bound  to  afford  nim  perfect  scenritT.  T- 
insult  liim  wouI<l  he  injuring  his  master,  and  the  whole  naii  r 
to  wliioh  be  1m  longs:  to  arrest  him,  and  offer  liim  violeac*, 
would  be  infringing  the  right  of  embassy,  wliicli  beloB^?  ^1 
all  sovereigns  (§§  57 — 63).    The  French  mohai  ch,  Framis 
the  First,  had  therefore  very  good  reason  to  complain  of  tk 
murder  of  his  ambassadors,  Bmooa  and  Fr^ose,  as  sniti*' 
cions  violation  of  public  faith  and  tbe  law  of  nations.  Thoie 
two  ministers,  the  one  destined  for  Constantinople,  the  other 
for  Venice,  having  embarked  on  the  Po^  were  stopped  uti 
murdered;  and,  according  to  all  appearanoes,  the  deed  htd 
been  perpetrated  by  order  of  the  governor  of  Milan.*  Tbe 
emperor  Charles  the  Fifth,  haviiig  taken  no  pains  to  clisfotpr 
the  persons  coTicerned  in  the  murder,  authorized  a  belief  that 
he  had  himself  unlered  it,  or  at  least  that  he  tacitly  approved 
of  the  act  after  its  commission.    And,  as  he  did  not  give  mt 
feuiiable  satisfaction  for  it,  Francis  had  a  very  just  cause  for 
declaring  war  against  him,  and  even  calling  for  the  asaibUuic^' 
of  all  other  nations:  for  an  aflUr  of  tliia  nature  is  not  t  pri- 
vate dispute,  a  doubtful  questioni  in  which  each  part^  pre 
tends  to  bays  justice  on  nis  side :  it  is  a  quarrel  whidi  in- 
YiArea  the  concern  of  all  nations,  since  they  are  all  equallj 
interested  in  maintaining  the  sacred  inviolability  of  tbt 
right,  and  of  those  means  which  enable  them  to  hold  com- 
[  467  ]  munication  with  each  other,  and  to  treat  of  their  affairs.  If 
an  innocent  passage,  and  even  perfect  security  are  due  to  i 
private  imlividual,  much  more  are  they  due  to  the  ministtr 
of  a  sovereign,  who  is  goin^  to  execute  bis  master's  orlc:?. 
and  who  travels  on  the  affairs  of  a  nation.    I  say,  '  .lUiij- 
nocent  passage;"  for  iho  minister's  journey  is  justly 
pected,  if  a  soTereign  has  reason  to  apprehend  that  he  mB 
make  an  improper  use  of  the  liberty  granted  him  of  entosv 
his  territories,  by  plotting  against  his  interests  while  m  tie 
country,  or  that  ne  is  going  to  convey  intelligence  to  bis  PD^ 
mies,  or  to  stir  up  others  against  him.   We  haye  alreKlj 

*  Memoiret  de  MarUn  da  BtiQaj,  Ut,  Is. 
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said  (§  64)  that  he  maj  in  such  ca^e  refuse  hiiu  u  passage :  book  it. 
but  he  is  not  to  maltreat  him,  nor  suffer  any  violence  to  be  ^ 
offered  to  his  person.  If  he  has  not  reaBon  aoffieient  for  de- 
nying him  a  passage,  he  may  take  precautions  against  the 
abuse  which  the  minister  might  make  of  it.  These  maxims 
the  Spaniards  found  established  in  Mexioo  and  the  neigh* 
booring  provinces.  In  those  coimtries,  ambassadors  were 
respected  throughout  their  whole  journey:  but  they  could 
not  deviate  from  the  high  road  without  forfeiting  their 
rights;* — prudent  and  jii'lieioii?  reservation,  introduced 
as  a  guard  against  the  adiiubsiou  of  spies  under  the  name 
of  auibassadors.  Thus,  while  the  negotiations  for  peace 
were  carried  on  at  the  famous  congress  of  Westphulia,  amid 
the  dangers  of  war  and  the  din  of  anus,  the  several  couriers 
sent  or  reoaved  by  the  plenipotentiaries  bad  eaoh  his  particu- 
lar rente  designated ;  and,  ont  of  the  preseribed  tract,  bis 
passport  could  afford  him  no  protection.t 

What  we  have  here  observed  relates  to  nations  that  are  {85.  An* 
at  peace  with  each  other.  On  the  breaking  out  <^  a  war,  wc  i>a88Mton 
cease  to  be  under  any  obligation  of  leaving  the  enemy  in  the^^'jj** 
free  enjoyment  of  bis  rights:  on  the  contrary,  we  are  justi- p^q^^^ 
fiable  in  depriving  ium  of  them,  for  the  purj)ose  of  weakening 
him,  and  reducing  him  to  accept  of  equitable  conditions. 
His  people  may  also  be  attacked  and  seized  wherever  we 
have  a  right  tu  commit  acts  of  hostihty.  x^ot  uuiy,  there- 
fore, may  we  justly  refuse  a  passage  to  the  ministers  vbom 
our  enemy  sends  to  other  sovereigns ;  we  may  even  arrest 
tbem  if  tbej  attempt  to  pass  privately,  and  without  permis- 
sion, through  places  belonging  to  our  jurisdiction.  Of  sucb 
proceeding  the  last  war  furnishes  a  signal  instance.  A 
Frmob  ambassador,  on  his  route  to  Berlin,  touched,  through 
the  imprudence  of  his  guides,  at  a  village  within  the  electo- 
rate of  Hanover,  ^vtl  .m-  sovf  reign,  the  king  of  England,  was 
at  war  with  t  rance.  The  nnnister  was  there  arrested  and 
afterwards  sent  over  to  England.  As  his  Britannic  ma- 
jestv  had  in  that  instance  only  exerted  the  rights  of  war, 
ueiiiic-r  the  coui't  of  1^'rauce  nor  thai  uf  Prussia  complained 
of  bis  conduct. 

The  reasons  *whieb  render  embassies  necessary,  and  am-l^^* 
bassadors  sacred  and  inviolable,  are  not  less  oogent  in  time  ^^^^^''^^ 
of  war,  thun  in  profound  peace.    On  the  contrary,  the  ne-^^ 

cessity  and  indispensable  duty  of  preserving  some  resource 

by  which  the  minds  of  the  belligerent  parties  may  be  brought  [  468  ] 

to  a  mutual  understanding,  and  peace  be  restored,  is  a  fresh 
reason  why  the  persons  of  ministers,  as  instruments  in  the 
preliminary  conferences  and  final  reconciliation,  should  be 
still  more  sacred  and  inviolable.    Nomm  leyati,  says  Cicero, 

*  SoU»*i  hbtory  of  Uie  Conqaest  of  Mexico.   1 17. 
t  WieqttAfortri  AaibMMdw,  book  L  {  L 
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BOOK  IV.  ejusmodi  erne  (h  id,  quod,  non  modo,  inttr  sociofiim  jura,  sed 
c«AiN_ru.  ^.^i^j,^  inter  hogtium  tela,  incolume  verHciar,*  A-Ccordingly, 
one  of  the  matt  SMred  laws  of  war  is  that  which  instirea  per- 
fect Bceitritj  to  peraons  who  hring  messages  or  propcieab 
from  iho  enemy.  It  b  true,  indeed,  that  the  ambassador  of 
an  enemy  must  not  approach  without  permission :  and  us 
there  does  not  .always  exist  a  convenient  opportunity  of  ob- 
tainins;  such  permission  through  the  moflium  of  neutral  ]>er- 
Bons,  the  defect  has  been  supplied  by  the  estabH»hiiR'nt  of 
certain  privileged  messengers  for  carrying  proposak  from 
enemy  to  enemy,  in  perfect  safety. 
{87.  He-  The  privileged  messengers  1  allude  to  arc  heralds,  trum- 
nidi,  tram,  peters,  and  drummers,  who,  from  the  moment  they  make 
p^^«n^*^  themselves  known,  and  as  lon^  as  they  confine  thcnnselTes 
within  the  terms  of  their  oommu8i<m,  are,  by  the  laws  of  war 
and  those  of  nations,  considered  as  sacred  and  inviolable. 
This  regulation  is  absolutely  necessary ;  forj  exclnsiTe  of  the 
duty  incumbent  on  u?  to  reserve  the  means  of  restoring  peace 
(as  above  mentioned),  there  occur,  even  durini^  t!ic  course  of 
the  war,  a  thousand  occasions,  when  the  counu  ti  safety  and 
advantage  of  both  parties  require  that  they  uld  be  able 
to  send  messages  and  proposals  to  each  other.  Xlie  insd- 
ttttion  of  heralds  succeeded  that  of  the  Roman /ecuilM;  at 
present,  however,  they  are  seldom  employed:  drommers  or 
trumpeters  are  sent,  and  after  them^  according  to  the  exi- 
gence of  the  occasion,  ministers,  or  officers  furnished  with 
powers.  Those  drummers  and  trumpeters  are  held  sacred 
and  inviolable ;  but  thoy  arc  to  make  themselves  knotvn 
by  the  marks  peculiar  to  them.  (198)  Maurice,  prince  of 
OraiiL"  ,  highly  resented  the  conduct  of  the  garrison  of 
Ysendick,  who  had  fired  at  his  trumpeter  :f  on  which  occa- 
sion the  prince  observed  that  no  punishment  can  be  too 
severe  for  those  who  violate  the  law  of  nations.  Other  in- 
stances may  he  seen  in  Wicqueforty  and  particularly  the  repa- 
ration which  the  duke  of  Savoy,  as  general  of  Charles  the 
Fifth's  army,  caused  to  be  made  to  a  French  trumpeter,  who 
had  been  dismounted  and  despoiled  by  some  Germaa 
soldiers. f 

?  ^s'^.  Mi.  In  the  wnrs  of  the  Netherlands  the  duke  of  Alva  hanged 
oiuujrs,  up  a  trumpeter  belonging  to  the  prince  of  Orange,  sayinjj 
AoTto  bT'  ^^^^^  ^'^  ^^'^'^  obliged  to  allow  safety  to  a  trumpeter  sent 
retpo.^to'i,  chief  of  the  rebels.f    On  tnis,  as  on  many  oihi  i 

eveu  iu  a    occssions,  that  sanguinary  general  was  undoubtedly  guilty 
•itu  WW.    of  a  flagrant  violation  of  the  laws  of  war,  which,  as  we  have 
[  469  ]  proved  above  (Book  IIL  Chap.  XYHI.),  ought  to  be  ob- 
Ber\r  1  even  in  civil  wars:  for,  unless  both  parties  can  with 
perfect  safety  interchange  messages,  and  reciprocally  send 


•  In  Yeireia,  onU.  L  (  i  <.)S )  Bat  mo  JlMp'i  f 

f  Wicquefurt,  buwk  i.  ^  3. 
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confidential  persons  to  each  other,  how  can  thcj,  on  those  book  it. 
unfortunate  occasions^  erer  come  to  talk  of  i>eaoe?  What 

chiuiiii  l  remains  open  for  negotiating  a  sahitary  accommo- 
dation ?    The  same  duke  of  Alva,  in  the  war  whidi  the 

Spaniards  afterwards  made  on  the  Portuguese,  whom  they 

also  termoJ  rebels,  emispcl  the  governor  of  Cnscais  to  be 

hanged  f  r  having  given  orders  to  hre  on  a  trumpeter  sent  to 

demand  a  surrenclor  of  the  town.*    In  a  civil  war,  or  when 

a  prince  takes  U}>  arms  for  the  purpose  of  subduino^  a  body 

of  people  who  think  themselves  absolved  from  their  allegiance 

to  him,  an  attempt  to  compel  the  enemies  to  respect  the  laws  ^ 

of  war,  while  he  himself  does  not  observe  them  on  his  own 

part,  b  in  fact  eqnal  to  a  determined  resolution  of  carrying 

those  wars  to  the  extreme  of  cruelty,  and  conyerting  them 

into  a  scene  of  inordinate  and  endless  murder,  by  the  long 

series  of  mutual  retaliations  which  will  naturally  ensue. 

But,  as  a  prince,  when  influenced  by  substantial  reasons,  |  89.  Som«. 
may  refu'^o  to  fidmit  and  listen  to  ambassadors,  in  like  ninn- times  they 
ner  the     n('r:il  of  an  army,  or  any  other  commander,  is  not ^^^l^^^it, 
always  obliged  io  permit  the  approach  of  a  trumpeter  or^^^^^igj^j 
drummer,  and  to  give  him  a  hearinsj.    If,  for  instance,  the 
governor  of  a  besieged  town  is  a|)pi  ehcnsivc  that  a  summons 
to  surrender  may  intimidate  the  garrison,  and  excite  prema- 
ture ideas  of  capitulation,  he  undoubtedly  may,  on  seeing 
the  trumpeter  advance,  send  him  orders  to  retire^  informing 
him  that  if  he  comes  a  second  time  on  the  same  enand  and 
without  permission,  he  shall  be  fired  upon*   This  conduct  is 
no  violation  of  the  laws  of  war :  but  waSk  a  mode  of  proceed- 
ing ought  not  to  be  adopted  without  very  cogent  reasons, 
becanse,  by  irritating  the  besiegern,  it  exposes  the  garrison 
tc^  be  treated  by  them  with  the  extreme  of  rigour,  untem- 
pered  with  mercy  or  moderation.    To  refuse  to  hear  a  trum- 
peter's message  without  alleging  a  substantial  reasoTi  for 
the  refusal,  is  equivalent  to  a  declaration  that  the  party  is 
determined  to  presevere  in  irreconcilable  hostility. 

Whether  we  admit  or  refuse  to  hear  a  herald  or  a  trum-{m.  Unrf 
peter,  we  ought  carefullj  to  avoid  every  thin^  which  ^■"g^*  }fj°fj,* n***** 
wear  the  appearance  of  an  insult  offered  to  hnn.   Not  only  p"^^^ 
does  the  law  of  nations  daim  that  respect,  but  prudence laidt  to 
moreover  recommends  such  caution  and  delicacy.    In  1744,  ti»ein  murt 
the  Bailly  de  Givry  sent  a  trumpeter,  with  an  officer,  to  sum-  avoided, 
mon  the  redoubt  of  Pierrelonge  in  Piedmont.    The  Snvnyard  [  4T0  ] 
officer  who  commanded  in  the  reddidit,  a  brave  man,  but  of 
a  blunt  and  fiery  diNjx'sition,  feeimg  his  indignation  roused 
by  a  summons  to  suri  * mler  a  post  which  he  deemed  tenable 
and  secure,  returned  an  insuking  answer  to  the  French  gene- 
laL   The  officer  to  whom  the  answer  was  given,  judiciously 

•  Wieqv«fbrt»  iMok  L  SI  Kj  4  loat  IM;  S  lut  57;  1  CUi- 

(199)  Am  mtoo  <XifWk*«  «iim,  7  Oolw,  ift  Cm.  L.  ISl^O. 
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vuoK.  IV.  took  advantage  of  the  circumstance,  and  delivered  it  to  the 
Baill J  de  Gm j  in  the  heerii^  of  the  Freaoh  troops.   It  let 
them  in  a  flame ;  and  thmr  native  Tsloiir  being  stimulated 
by  the  eaper  deaire  of  avenging  an  affiront,  their  zmpetnootj 
was  irreautible :  though  the  attack  was  attended  vrith  oqik 
siderable  carnage,  the  losses  they  sustained  only  added  freab 
fael  to  their  eonrage,  till  at  length  they  carried  the  redoubt : 
and  thus  the  imprudent  commandant  was  accessnrj  to  hisoiB 
deatli,  the  slaugliter  of  his  men,  and  the  loss  of  his  post. 
91.  By  and    The  prince,  the  ^'eneral  of  the  armj,  and  every  com- 
towlmtt     mander-in-chief  within  his  department,  have  alone  the  rigbt 
*  brMot^        sending  a  trumpeter  or  dnimmer ;  and,  on  the  other 
hand,  it  is  only  to  the  commander-in-chief  that  they  can  send 
Bnch  messengers.    Shonld  a  general,  besieging  a  tonn,  at- 
tempt to  tend  a  trampeter  to  any  sahaltem,  to  the  ntuii- 
trai^,  or  the  townsmen,  the  ijovemor  might  jnstly  treat  Salt 
tmmpeter  as  a  spy.    The  French  monarch,  Francis 
First,  while  engaged  in  war  with  Charles  the  Fifth,  seoti 
trumpeter  to  the  diet  of  the  empire,  then  assembled  at  Spire?. 
The  trumpeter  was  seized  by  order  of  the  emperor,  who 
threatened  to  hang  him,  because  he  was  not  sent  to  him.* 
But  he  did  not  dare  to  put  his  threat  in  execution;  for. 
loudly  as  he  complained  on  the  subject,  he  was  nevertheless 
convinced,  in  his  own.  mind,  that  the  diet  had  a  right,  even 
without  his  consent,  to  listen  to  the  proposals  brought  bj  & 
tnmipeter.   On  the  other  hand,  a  drommer  or  tmmpeto' 
ftom  a  subaltern  is  seldom  received,  nnless  for  some  paraoh 
lar  object  de|iending  on  the  present  authority  of  tiiat  subal- 
tern acting  m  his  function.    At  the  siege  of  Rynbeig  is 
1598,  a  colonel  of  a  Spanish  regiment  having  taken  iqNS 
him  to  summon  the  town,  the  governor  sent  the  drummer 
orders  to  withdraw,  informing  him  at  the  same  time,  that,  if 
any  other  drummer  ov  trumpeter  had  the  audacitj'  to  come 
on  the  same  errand  from  a  sabaltern,  he  would  cause  the 
messenger  to  be  hanged.f 
2  92.  Ind«-    The  inviolability  of  a  public  minister,  or  the  protection  to 
p0&4«M  of  which  he  has  a  more  sacred  and  particular  claim  than  any 
JjjJ^  ^  Other  person,  whether  native  or  foreigner,  is  not  the  <m^ 
{my       privilege  he  enj  ys :  the  nniversal  practice  of  nations  aUowi 
ikim,  moreover,  an  entire  indepenmice  on  the  jurisdiction 
and  authority  of  the  state  in  which  he  resides.    Some  as* 
thorsi  maintain  that  this  independence  is  merely  a  matter 
of  institution  between  different  states,  and  will  have  it  refer 
red  to  the  arbitrary  law  of  nations,  which  owes  its  origin  t: 
manners,  customs,  or  particular  cniivcntions :  in  a  word,  the/ 
deny  it  to  be  grounded  on  the  iKiuiral  law  of  nations.    It  is 
true,  indeed,  that  the  law  oi  nature  gives  men  a  right  to 


*  Wtoqnefoi^  «bl  lapn.  f  Id«m,  ibid. 
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punish  those  who  injure  thom  :  consequently,  it  ompoworg  book  n, 
boviTci^nia  to  pnnifh  any  foreiguer  uho  disturbs  the  public -£fIHlJ!!5l. 
tranquillity,  Avho  oflfciuls  them,  or  maltreats  their  subjects: 
it  authorizcii  them  to  compel  such  foreigner  to  conform  to 
the  laws,  and  to  behave  properly  towards  the  citizens.  But 
H  IS  no  lesB  trne,  tliafc  tbe  natural  law  at  the  samo  iimo  im-  [  471  ] 
poses  on  all  sorereiffnB^  the  obligation  of  eontewUnff  to  those 
things^  without  whidi  it  would  Oe  impossible  for  nations  to 
cnltiTate  the  society  that  nature  has  established  amoog  them, 
to  keep  up  a  mutual  correspondence,  to  treat  of  their  affairs, 
or  to  adjust  their  differences.    Now,  ambassadors,  and  other 
pnblie  ministers,  arc  necessary  instruments  for  the  main- 
tenance of  that  (feneral  society,  of  that  mv.funj  cnrrespond- 
enrc  between  nations.    But  their  ministry  cannot  effect  the 
intendiMl  })urpose,  unless  it  bo  invested  with  all  the  preroga- 
tives ^vhich  are  capable  of  insui'ing  its  legitimaLe  success,  and 
of  enabling  the  minister  freelv  and  faithfully  to  discharge 
his  duty  in  perfect  security.    The  law  of  nations,  therefore, 
while  it  obl^jes  us  to  grant  admission  to  foreign  ministers, 
does  also  evidently  obuge  us  to  receive  those  ministers  in 
full  pc89e99wn  of  all  the  rights  which  necessarily  attach  to 
their  character — all  the  privileges  requisite  for  the  due  per- 
formance of  their  functions.    It  is  easy  to  conceive  that  in- 
dependence must  be  one  of  those  privileges ;  since,  without 
it,  that  security  which  is  so  necessary  to  a  public  minister, 
would  be  enjoyed  on  a  very  precarious  footing.    lie  might 
be  molested,  persecuted,  maltreated,  under  a  thousand  pre- 
tences.   A  mini::ter  is  often  charged  with  commissions  that 
are  disagreeable  to  the  prince  to  whom  he  is  senL.    ii  that 
prince  has  anjr  power  over  him,  and  espedally  a  sovereign 
authority,  how  is  it  to  be  expected  that  the  minister  can  exe- 
cute his  master's  orders  with  due  fidelity,  firmness,  and  free- 
dom of  mind?   It  is  a  matter  of  no  small  importance  that 
he  have  no  snares  to  apprehend — ^that  he  be  not  liable  to  be 
diverted  from  his  f  unctions  by  any  chic<m€fy-'4htkt  he  have 
nothing  to  hope,  nothing  to  fear,  from  the  sovereign  to  whom 
he  is  sent.    In  order,  therefore,  to  tbe  success  of  his  minis- 
try, he  must  be  independent  of  the  sovereign  authority  and 
of  the  jurisdiction  of  the  country,  both  in  civil  and  criminal  • 
matters.    To  this  may  be  added,  that  the  nobility  and  other 
persons  of  eminence  would  be  averse  to  undertaking  an  em- 
bassy, if  such  commission  were  to  subject  them  to  a  foreign 
auUioritpr — ^not  unfrequently  in  countries  where  they  have 
little  friendship  to  expect  for  their  own  nation,  and  where 
they  must  support  dbagreeable  claims,  and  enter  into  dis- 
cussions naturally  productive  of  acrimony.   In  a  word,  if  an 
ambassador  may  be  indicted  for  ordinary  offences,  be  cri- 
minally prosecuted,  taken  into  custody,  punished — if  he  may 
bo  sued  in  civil  eases — the  consequence  will  often  be,  that  he 

will  neither  possess  the  power,  tUo  leisure,  nor  the  freedom 

in 
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Buu*.  IV,  of  mind  which  his  master's  affairs  require.  And  hovr  ^^biil 
^  he  be  able  to  support  the  dignity  of  representation  ui  eucu  a 
State  of  Bubjeotion  ?  On  the  whole,  therefore,  it  is  impoesibb 
to  odnoeire  that  the  prince  who  sendi  an  ambasBadoTy  or  aaj 
other  minliter,  can  haTe  anj  intention  of  subjecting  him  u 
the  authority  of  a  foreign  power :  and  this  consideration  fur- 
nishes an  additional  argument  which  completely  establislMi 
[  472  ]  the  independency  of  a  public  minister.  If  it  cannot  be  re*> 
sonably  presumed  that  his  sovereign  means  to  subject  him  to 
the  authority  of  the  prince  to  whom  he  is  sent,  the  latter,  in 
receiving  the  minister,  consents  to  admit  him  on  the  footing 
of  independency:  and  thus  there  exists  between  the  twa 
princes  a  tacit  convention,  which  gives  a  new  force  to  the 
natural  obligation. 

The  established  practice  is  perfectly  conformable  to  the 
principles  here  laid  down.  All  sovereisns  claim  a  perftd  m- 
dgpeMmey  for  their  ambassadors  and  ministers.  K  it  le 
true  that  there  was  a  king  of  Spain,  who  from  a  desire  d 
arrogating  to  himself  a  jnrudiotion  over  the  foreign  minister! 
resitknt  at  his  court,  wrote  to  all  the  Christian  piincsfly  a- 
forming  them  that  if  his  ambassadors  should  commit  any 
crime  in  the  places  of  their  respective  residence,  it  was  hu 
pleasure  that  they  should  forfeit  all  their  privilcLTt:?,  and  b« 
tried  according  to  the  laws  of  the  country,*  one  solitary  in- 
stance is  of  no  weisrht  in  an  affair  of  this  nature ;  nor  have 
liiis  succcssoib  Qu  the  ^paui^ik  throne  adopted  a  similar  unAt 
of  thinking. 

f  n,  wm  This  independency  of  the  foreign  minist^  is  not  to  be 
thcforoi^ni  converted  into  licentiousness:  it  does  not  ezoQso  hnn  fom 
to  beiMT "  conforming  to  the  customs  and  laws  of  the  ooontry  in  all  his 
external  actions,  so  far  as  they  are  unconnected  with  the 
object  of  his  mission  and  character: — he  is  independent; 
but  he  has  not  a  right  to  do  whatever  he  pleases.  Tho*, 
for  instance,  if  there  exist  a  general  prohibition  af!:ain«t  paaa- 
ing  in  a  carriage  near  a  powder-magazine,  or  over  a  In  lire — 
against  walking  round,  and  examinmg  the  fortiCeati  of  a 
town,  &c. — the  ambassador  is  bound  to  res|)LL:t  such  proliibi- 
tions.f    Should  he  forget  hia  duty — should  he  grow  insolent, 


*  TIm  Ikflt  It  advMMtd  bf  Aalonj  r<ip0ottf»  datau  to  ^w»wm*i, 

do  Vera,  in  hia  *<Idea  of  a.  Perfect  a  general  reqacst  to  all  the  foreign 

Ambaasador  :**    bat    Wicquefurt    ea0-  minieten  not  to  send  their  eam>(M 

pectfl  the  authenticity  of  Uie  anecdote,  to  attend  the  pnblio  entry  of  fb* 

— not  bttfiag^  M  he  sayi^  met  wi&  it  ii«llan  «mlwMidor*    The  ooont  d'Si- 

in  any  other  miter.  Afflbuead.  book  L  trades,  at  that  time  minbtor  from  the 

J  29.  ooort  of  France,  having  eom|>lied  with 

f  The  Mng  of  Sa|^d  baring  re-  Us  majosty'e  desire, — ^Lonb  XIV.  t» 

ceived  infonnation  that  the  French  tilled  bis  dissatisfaction  at  the  d«ffr- 

and  Spanish  ambassadors  bod  scve-  renoe  paid  by  the  count  to  the  Fri''«H 

rally  collected  considorablo  numbers  monareh'e  mtmkgtf  <'whi«h  wju  t'i 

of  armed  men,  for  the  purpose  of  sup-  men  tim  a  aim^  reqwart  iMi  ti 

portinir.  on  s  eolemn  oeoaeion,  their  tend  «inUicee>-irti«feM^  em  If 
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and  be  guilty  of  irregularities  and  crimes — there  nrc,  accord-  »ook  ir. 
infr  t«>  the  nature  and  importance  of  his  ofTenct  s,  various  ^!!i?*-T5f:. 
mudea  of  repressing  him:  and  these  we  shall  spf  ;ik  of,  after 
we  have  said  a  few  words  concerning  the  line  of  conduct  to 
bo  pursued  by  a  public  minister  in  the  place  of  his  residence. 
He  must  not  avail  himself  of  his  independency  for  the  pur-  [  473  ] 
pose  of  Tiolating  tbe  laws  and  ooBtoms;  he  should  rather 
punctually  conform  to  them,  as  far  aa  they  may  concern  him, 
although  the  ma^gistrate  has  no  oompnleiTe  power  over  him ; 
and  he  is  especially  bound  to  a  religious  observance  of  the 
rules  of  justice  towards  all  who  hare  any  dealings  with  him. 
As  to  what  concerns  the  prince  to  whom  he  is  sent,  the  am- 
bassador should  remember  that  his  ministry  is  a  ministry  of 
peace,  and  that  it  is  on  that  footing  only  he  is  rot  t  ived. 
This  reason  forbids  liis  engaging  in  any  evil  machiuutions : 
let  him  serve  hia  master  without  injuring  the  prince  who  re- 
ceives him.  It  is  a  base  treachery  to  take  advantage  of  the 
inviolability  of  the  ambassadorial  character,  for  the  purpose 
of  pbtting  in  eecurily  the  rain  of  those  who  respMt  that 
character--of  layins  snares  for  them— -of  clandestinely  in- 
juring them — of  en^roiling  and  ruining  their  affiurs.  What 
would  be  infamous  and  abominable  in  a  private  guest,  shall 
that  be  allowable  and  becooung  in  the  representative  of  a 
sovereign  ? 

Here  arises  an  interesting  question.  It  is  but  too  common 
for  ambassador?^  to  tamper  with  the  fidelity  of  the  mniistera 
of  the  court  to  which  they  are  sent,  and  of  the  secretaries 
and  other  persons  employed  in  the  public  offices.  ^NTiat 
ideas  are  we  to  entertain  of  ihib  practice?  To  corrupt  a 
person — to  seduce  him — ^to  engage  him  bv  the  powerful  al- 
lurement of  gold  to  betray  his  prince  and  violate  his  duty, 
is,  according  to  all  the  establidied  principles  of  morality, 
undoubtedly  a  wicked  action.  How  comes  it  then  Uiat  so 
little  scruple  is  made  of  it  in  public  affairs  i  A  iHse  and 
virtuous  politician*  sufficiently  gives  ns  to  understand  ^t 
he  absolutely  condemns  that  scandalous  resource:  but,  fear- 
ful of  provoking  the  whole  tribe  of  politicians  to  n««ail  him 
at  once,  like  a  nest  of  hornets,  he  pr*»cec'ls  no  turtlier  than 
barely  advising  them  not  to  practise  such  manoeuvres' except 
when  every  other  resource  fails.  As  to  rae,  whose  pen  is 
employed  in  develupin^  the  sacred  and  iiiimuLablu  principles 

bad  iraned  an  ezpresB  order  (u  being  subject;  ilnoe  every  Bovereign  moit 

»t liberty  t/>  erive  what  orders  hep'**""*''  Burcly  hare  a  rigbt  to  prohibit  all  fo- 

in  his  own  kmgdom,;  you  should  have  reign  minhrters  doing  anj  thing  in  hia 

nfilM  thait  yon  ft«oiT«  no  «MiiBiad«  4«nfBl«iH  wUeh  iMf  tmi  U  inodttM 

but  frutn    mo:  and  if,  ufter  tliiit,  ho  disorder,  and  which,  moreover,  ia  bo( 

bad  attempted  to   one  violence,  the  necc^.-^arr  to  the  exercise  of  (heir  wi*- 

part  wiiich  remained  for  yoa  to  act,  nisteriiU  funcUoas. 
«M  that  of  vitUnwing  tmm  Mm     •  Moaa  P^m^  IHnoM  Mr  fArl 

soart." — I  think  the  French  monarch  dt  HefMiM^  91. 
iotwtained  erroneou  ideM  on  lh« 
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BOOK  IV.  of  justice,  I  must,  in  duty  to  the  moral  world,  openij  arer 
cMk9^  Yn.  ^jjg  mode  of  corruption  is  directly  repugnant  to  all  iht 
rules  of  virtue  and  probity,  and  a  flagrant  violation  ai  tlc 
law  of  nature.  It  is  impossible  to  conceive  an  act  of  a  mc^t 
flagitious  nature,  or  more  glaringly  militant  against  the 
ciprocal  duties  of  men.  than  that  of  indndng  aojr  one  to  A 
eidl.  The  corruptor  is  undoubtedly  guilty  of  a  cnme  aguM 
the  wretch  whom  he  sednces ;  ana  as  to  the  sovereigii  wksi 
secrets  are  thus  treacherously  explored,  is  it  not  both  ii 
ofienoe  and  an  injury  committed  against  him,  to  abase  df 
friendly  reception  given  at  his  court,  and  to  take  advimap 
of  it  for  the  purpose  of  corrupting  the  fidelity  of  his  servant  ' 
He  has  a  right  to  banish  the  corruptor  from  his  doiniiwn 
and  to  demand  justice  of  his  employer. 

If  ever  bribery  be  excusable,  it  is  when  it  happens  to  U 
the  only  possible  mode  by  which  wo  can  coni]ilttelY  dmm: 
f  174  ]  and  defeat  a  heinous  plot,  capable  of  ruining,  or  matiriiilx 
endangering  the  state  in  whose  service  we  arc  emploje^i 
In  the  concract  of  him  who  betrays  such  a  secret,  there  mj, 
according  to  curcumstances,  be  no  criminality.   The  grat 
and  lawful  advantage  accruing  from  the  action  whics  n 
Induce  him  to  perform,  together  with  the  urgent  neoenitjrf 
having  recourse  to  it,  may  dispense  with  our  paying  too  ia» 
pulous  an  attention  to  the  ({ueetioDable  ocmiplezion  of  tk 
deed  on  his  part.    To  gain  him  over  is  no  more  than  an  act 
of  simple  and  justifiable  self-def 'nee.    It  every  day  Imppe!^' 
that,  in  order  to  foil  the  machinations  of  wicke«l  men,  *f 
find  ourselves  under  a  necessitv  of  turninj^;  to  our  acmt 
the  vicious  dispositions  of  men  of  similar  stamp.    On  lU 
footing  it  was  that  Henry  the  Fourth  said  to  the  SpanM 
minister,  that  "  it  is  justifiable  conduct  in  an  ambassador  to 
have  recourse  to  bribery  for  the  purpose  of  detecdqg  tke 
intrigues  that  are  carried  on  against  his  sovereign's  inteieit;'^ 
adding,  that  the  affair  of  Marseilles,  that  of  Mets,  sad  tew- 
ral  others,  sufficiently  showed  that  he  had  good  reason 
endeavouring  to  penetrate  the  schemes  which  his  enemies  vere 
plotting  at  Brussels  against  the  tranquillity  of  his  klngi^- 
That  great  prince,  it  is  t^  be  presumed,  did  not  c  ^uaiae? 
bribery  and  seduction  as  on  all  occasions  excusable  in  aforeigfl 
minister,  since  he  himself  gave  orders  for  the  arrest  of  Bni- 
neau,  the  Spanish  ambassador's  secretary,  who  had  tamperfi 
with  Mairargues  for  the  clandestine  surrender  of  Marseille 
to  the  Spaniards. 

In  barely  taking  advantage  of  the  offers  made  to  ss  b;f  > 
traitor,  whom  we  nave  not  seduced,  our  conduct  is  I«b  in- 
consistent with  justice  and  honour.  But  the  examples  of  ^ 
Romans,  which  we  have  already  quoted  (Book  III.  §§  1^ 
181),  and  in  which  there  was  question  of  declared 


•  Sm  SvOft  Mtmoin,  and  Um  Fnnoh  hiitoriaai. 
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— those  examples,  I  saj,  suffieientlj  show  that  true  ^eatncss  book  it. 

of  soul  disdains  even  that  resource,  lest  the  adoption  of  it  SE^iliJSL 
■bonld  hold  out  an  encouragement  to  infamous  treachery.  A 

prince  or  a  minister,  whose  ideas  of  honour  are  not  inferior 
to  those  of  tlie  fincicnt  Ronian'4  n^ove  noticed,  ^vill  never 
Rtoop  to  embrace  the  proposals  of  a  traitor,  except  Avlien  com- 
pelled by  some  dire,  uncontrollable  necei>sity :  and  even  tlien 
he  will  regret  the  degrading  circumatance  of  owing  hia  pre- 
BcrvaLion  to  so  unworthy  au  expedient. 

But  I  do  not  here  mean  to  condemn  an  ambassador  for 
employing  civilities  and  polite  attentions,  and  even  presents 
and  promises,  with  a  view  to  gain  friends  for  his  sovereign. 
To  concUiate  men*8  affections  and  good-will  is  not  seducing 
them,  or  impelling  them  to  the  perpetration  of  crimintd 
deeds :  and,  as  to  those  new  friends,  it  is  their  business  to 
keep  a  strict  watch  over  their  own  hearts,  lest  their  attach- 
ment to  a  foreign  prince  should  ever  warp  thcra  from  the 
fidelity  which  they  owe  to  their  lawful  sovereign.  [  475  ] 

ShonM  an  ambassador  forget  the  duties  of  his  station — §94.  How 
should  he  render  himself  disagreeable  and  dangerous — should  "J^J* 
he  form  cabals  and  schemes  prejudicial  to  the  peace  of  the 
citizens,  or  to  the  state  or  prince  to  whom  W  is  seut — there 
are  various  modes  of  punishing  him,  proportionate  to  the 
nature  and  degree  of  his  offence.   If  he  maltreats  the  suh-i  nwordu 
jeots  of  ihe  state— if  he  commits  any  acts  of  injustice  or"*^.^*^'- 
violence  against  them — ^the  iigured  subjects  are  not  to  seek'^'*^^' 
redress  from  the  ordinary  magistrates,  since  the  ambassador 
is  wholly  independent  of  their  jurisdiction :  and,  for  the  same 
reason,  those  magistrates  cannot  proceed  directly  against 
him.   On  such  occasions,  therefore,  the  plaintiffs  are  to  make 
application  to  tlieir  sovereign,  who  demands  justice  from  the 
ambassador  8  master,  and,  in  case  of  a  refusal,  may  order  the 
insohnt  minister  to  quit  his  dominiong. 

Should  a  iureigii  minister  offend  the  prince  himself — g 95.  2.  foe 
should  he  fail  in  the  respect  which  he  owes  him,  or,  by  his 
intrigues,  embroil  the  state  and  the  court— the  off^^^^d  ^l^tt  tiM 
prince,  from  a  wish  to  keep  measures  with  the  offender's  prisoe. 
sovereign,  sometimes  contents  himself  with  simply  requiring 
that  the  minister  be  recalled ;  or  if  the  transgression  be  of  a 
more  serious  nature,  he  forbid$  hta  a^ppearance  at  eouH  in  the 
interval  while  his  master's  answer  is  expected ;  and,  in  cases 
of  a  heinous  comploxion,  he  even  proceeds  so  far  as  to 
him  from  his  territories. 

Every  sovereign  has  an  unquestionable  ri^rht  to  proceed  ingoi  Right 
this  manner ;  for,  being  master  in  his  own  dominions,  no  of  orderinf 
foreigner  can  stay  at  his  coui't,  or  in  his  territories,  without  ^JJ^j^^*"^ 
his  permission.     And  though  soverei^s  are  generally 
obliged  to  listen  to  the  overtures  of  foreign  powers,  and  to  ty,  or  jmsuj 
admit  their  ministers,  this  obligation  entirely  ceases  with  re-' 
gsrd  to  a  minister,  who,  being  nimself  deficient  in  the  doties 

5M 


Digiti<::ca  by  Goci^lc 


475  Of  RIGHTS,  MtVILBSBS,  AKD 


Bi'iiv  IV. 


attached  to  this  station,  becomes  dangerous  to,  or  ju«tly  .ns- 
pocted  by  the  soTcreign,  to  whom  he  can  come  in  no  other 
character  than  that  of  a  minister  of  peace.  Can  a  prince  be 
obliged  to  suffer  that  a  secret  enemy,  who  h  TUdning  dio- 
turbances  in  the  state  and  plotting  its  ruin,  shall  remain  m 
his  (lumiuions  and  appear  at  his  court?  llidiculous  vaxs  ti* 
answer  of  Philip  the  Second  to  queen  Elizabeth,  on  her  n- 
queet  that  he  would  recall  hia  ambaaiador,  who  was  carrjng 
on  dangerous  plots  against  her*  The  Spanish  monarch  re- 
fused to  recall  him,  saying,  that  the  condition  of  winces 
would  be  very  wretciied  indeed,  if  they  were  obliged  to  recall 
a  tninister  whenever  his  conduct  did  not  suit  the  huniour  or 
the  interest  of  those  with  whom  he  was  negotiating."*  Mu  l 
more  wretched  would  be  the  condition  of  prinee-^,  if  tiu\ 
were  bound  to  suffer  in  their  states,  and  at  their  court,  a  ili- 
nister  who  was  disagreeable  or  justly  suspected,  an  inceudiarj, 
an  enemy  disguised  under  the  character  of  an  ambassadrtr. 
who  should  avail  himself  of  his  inviolability  for  the  purpoec 
of  boldly  plotting  schemes  of  a  pernicious  tendency.  The 
queen,  justly  offended  at  Philip's  refhsal,  put  a  guard  on  the 
[  476  3  amhassador.t 

1 97.  Right    But  is  a  prmce  on  every  ooeauon  honnd  to  confine  Ua  re* 

ofrcpresainsBentmcnt  to  the  simple  expulsion  of  an  ambassador,  however 
fore  \  he  S**®*^  enormities  of  which  the  latter  may  have  been  gailty  I 
buch  is  the  doctrine  maintained  by  some  authors,  who  ground 
•n  «wmj,  their  opinion  on  the  absolute  independency  of  a  public  minis- 
ter. I  own  he  is  independent  of  the  jurisdiction  of  the  eons- 
try :  and  I  have  already  said,  that,  on  tliis  account,  the  ccim- 
mou  magistrate  cannot  proceed  against  him.  I  further  aclLLit, 
that,  in  all  cases  of  ordinary  transeression,  all  inatajict^  of 
offensive  or  disorderly  behaviour,  which,  though  iigarioas  to 
individuals^  or  to  society,  do  not  endsncsr  tlie  sali^  of  the 
state  or  of  the  sovereign,  there  is  that  %gree  of  re^paet  das 
to  the  amhassadorial  character  which  is  so  necessary  for  the 
correspondence  of  nations,  and  to  the  dignity  of  the  prince 
represented,  that  a  complaint  be  first  made  to  him  of  the 
conduct  of  his  minister,  together  with  a  demand  of  repara- 
tion ;  and  that,  if  no  satisiaction  is  obtained,  the  offended 
sovereign  be  then  content  with  siuqily  onlerin^  the  nmbasi^a- 
dor  to  quit  his  donunions,  in  case  the  htrii>us  nature  of  the 
offences  absolutely  require  thut  u  stop  be  put  tu  them.  Bui 
shall  aii  ambassador  be  suiTered  with  impunity  to  cabal  against 
the  state  where  he  resides,  to  plot  its  ruin,  to  &tir  up  the  snh- 
jeots  to  revolt^  and  holdly  to  fimieni^  the  most  dansmw  oon* 
apiracies.  under  the  assnmce  of  beusg  aupported  by  oismastMrf 
u  he  behaves  as  an  mmjf  shall  it  not  he  allowable  to  tnaS 
lum  as  such?  The  qnesUon  admits  not  of  a  dostbt  willi  va* 
to  an  anibassador  wlio  pioceeds  to  overt  acts,  wlio  takw 

•  Wici^uofort,  haok  i.  j  29.  f  il>i<L 
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up  arms,  and  uses  violence.  In  such  case,  those  whom  he  book  it. 
attacks  may  repel  him ;  self-defeuce  being  authorixed  hj  the  V' 
law  of  nature.  Those  Romaii  ambasaadors,  who,  being  sent 
to  the  (hivUs,  fought  against  them  with  the  people  of  Clusinm^ 
dimted  themselves  o?  the  ambassadorial  charaeter.*  Can 
any  one  therefore  imagine  that  the  Gaols  were  bound  to  spare 
them  in  the  hour  of  battle  ? 

The  question  is  more  difficult  with  respect  to  an  ambassa-  ^  93.  An. 
dor  who,  without  proceeding  to  overt  acts,  broaches  plots  of  ^a«^ador 
a  dangerous  tendency, — who,  by  his  occult  machinations,  ex- 
cites  the  subjects  to  revolt,  and  who  forms  and  encourages  ,,,,1 
conspiracies  against  the  sovereign  or  the  state.  Shall  it  bctonepim- 
decmcd  unlawful  to  repress  and  inflict  exemplary  punishment 
on  a  traitor  who  abuse;)  the  sacied  cliaracler  with  which  he 
is  invested,  and  who  Is  himself  the  first  to  set  the  exampla  of 
violatbg  the  law  of  nations  ?  That  sacred  law  provides  no  less 
for  the  safety  of  the  prince  who  receives  an  ambassador,  than 
for  that  of  the  ambassador  himself.  But,  on  the  other  hand, 
if  we  allow  the  offended  prince  a  right  to  punish  a  foreign 
minister  in  such  cases,  the  snljects  of  contest  and  rupture  [  ^7 «  J 
between  sovereigns  will  become  very  frequent ;  and  it  is 
much  to  be  feared  that  tlio  ambassadorial  character  will  cease 
to  enjoy  that  protection  and  inviolability  which  are  so  essen- 
tial to  it.  There  are  certain  practices  connived  at  in  foreign 
niiuisters,  though  not  always  strictly  consistent  with  the  rules 
of  recULude:  there  are  uLliers,  again,  which  are  not  to  be 
corrected  by  actual  punishment,  but  simply  by  ordering  the 
minuter  to  depart.  How  shall  we,  in  every  case,  be  ame  to 
ascertain  the  nrecise  boundaries  of  those  different  degrees  of 
transgression  r  When  there  exbts  a  premeditated  design  of 
persecuting  a  minister,  an  odions  colouring  will  be  given  to 
his  intrigues :  his  intentional  and  proceedings  will  be  calum- 
niated by  sinister  constructions ;  even  false  accusations  will 
be  raised  against  him.  Finally,  snrh  plf)t«  as  we  here  allude 
to  are  generally  conducted  with  caution ;  they  are  carried  on 
so  secretly,  that,  to  obtain  full  proof  of  them,  is  a  matter  of 
extreme  difficulty,  and  indeed  hardly  possible,  without  the 
formalities  of  justice, — formalities  to  which  we  cauuot  sub- 
ject a  minister  who  is  independent  of  the  jurisdiction  of  the 
oountry. 

^  In  laying  down  the  grounds  of  the  volmttary  law  of  na- 
tions (Prelim.  J  21),  we  have  seen  that,  in  particular  con- 
junctures, nations  must,  with  a  view  to  the  general  advan* 
Cage,  necessarily  recede  from  certain  rights,  which,  taken  in 

themselves  and  abstracted  from  every  other  consideration, 
should  naturally  belong  to  them.    Thus,  although  the  sove- 

*  Livj,  book  V.  chap.  26,  where  the   "  Legatiy  contra  jiu  gentium,  •ma  capi- 
historirapcremptonlydsmdMtiifttllioN  vnt" 
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BOOK  ir.  reigu  who  has  justice  on  his  side  be  alone  really  entitM  ti 
cBAF.  vib  ti,^  rights  of  war  (Book  III,  §  188),  he  is  nevertkleg 
obh'ged  to  look  upon  his  enemy  as  enjoying  equal  rights  TitL 
himself,  and  to  treat  him  accordingly  ^Ibid.  ff  190,  M 
The  same  principles  must  be  our  rule  m  the  present  ol^. 
We  maj  thrrcfore  ventnro  to  affirm,  that,  in  consiif^enti-^ 
of  the  extensive  utility,  nay,  the  absolute  necessity  of  em- 
bassies, sovereigns  nre  bound  to  respect  the  inviolabilitjcf 
an  ambassador  as  long  as  it  is  not  incompatible  with  theii 
own  safety  and  the  welfare  of  their  state.  ConseqneDih. 
when  the  intrigues  of  the  ambassador  have  transpired,  ani 
his  plots  are  disooTored, — when  the  danger  is  passed,  so  tks 
there  no  longer  ensts  a  necessity  of  laying  bands  on  Iuibb 
order  to  guard  against  it, — the  offended  sovereign  ought,  in 
consideration  of  the  ambassadorial  character,  to  renontt 
his  general  right  of  ponishing  a  traitor  and  a  secret  encaj 
who  conspires  against  the  safe^  of  the  state, — and  to  cos- 
tent  himself  with  dismissing  the  guilty  minister,  nndrcqii:- 
ing  that  punishment  to  be  infiicted  on  him  by  the  floverei^ 
to  whose  authority  he  is  subject. 

Such,  in  fact,  is  the  mode  of  proceeding  established  ly 
common  consent  among  the  generality  of  nations,  espemllj 
those  of  Europe.  Wicquefort*  gives  us  several  instances  t»f 
'  some  of  the  principal  European  soverei^us,  who,  on  diacoTV- 
[  478  ]  ing  ambassadors  to  be  gmlty  of  odious  machinatiem^  but 
limited  their  resentment  to  the  expulsion  of  the  offing 
without  even  making  application  to  have  them  punished  Ij 
their  masters,  of  whom  they  did  not  expect  to  obtain  a  con 
pliance  with  such  a  demand.  To  these  instances  let  os 
that  of  the  duke  of  Orleans,  regent  of  France.  That  priDce, 
having  detected  a  dangerous  conspiracy  which  had  bwa 
formed  against  him  by  the  prince  de  Cellaraare,  ambassadof 
from  Spain,  behaved  with  great  moderation  on  the  oce^sm 
— ^not  adopting  any  severer  measures  than  those  of  scttiug  4 
guard  over  the  guilty  minister,  seizing  his  papers,  and  caus- 
ing him  to  be  conducted  out  of  tlie  kingdom.  Another i«- 
markable  instance,  of  very  andent  date,  stands  reooM  hj 
the  Roman  historians, — ^that  in  which  Tarquin's  ambisndon 
were  concerned.  Having  repured  to  Rome  under  pwteatt 
of  claiming  the  private  property  belonging  to  their  master, 
who  had  been  expelled  from  his  kingdom,  they  tampered  viti 
the  profligate  young  nobility,  and  engaged  them  in  a  black 
and  infamous  conspiracy  against  the  liberties  of  their  coun- 
try. Although  such  conduct  would  have  authorii^cd  tie 
rulers  of  the  Roman  state  to  treat  them  as  enemies,  the  con- 
suls and  senate  nevertheless  respected  the  law  of  natiuHJ^Ei 
the  persons  of  those  ambassadors.!    The  oflfeuders  were  9»t 

*  Ambossad.  book  i.      27,  2S,  29.        tarncn  geatinm  fsluk   Iibi<ir.:iih  a- 
f  £t  quamqaam  rial  sunt  {Itgati)   cap.  4. 
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back  to  their  employer,  without  having  reoeived  an^  personal  book  iv. 
injury:  hut,  from  Livy's  account  of  the  transaction,  it  ap-  ^ 
pears  that  the  letters  which  they  had  from  the  conspirators 

to  Tarc^uin  were  taken  from  them* 

This  example  leads  us  to  the  true  rule  of  the  law  of  na-  ?  wbmt 

tioDS,  in  the  cases  now  in  question.  An  ambaaaador  cannot  '"'y 
be  pnnhhcd  hecauee  he  is  independent :  and,  for  the  reasons ^^"^^^^^ 
we  have  alleged,  it  is  not  proper  to  treat  him  as  an  enemy,  the  exigen- 
till  he  himaelf  proceeds  to  overt  acts  of  violence :  but  we  are  oy  of  tUo 
justifiable  in  adopting  against  iiim  every  measure  which  the 
circumstances  of  the  case  may  reasonably  require  for  the 
purpose  of  defeating  his  machinations  and  averting  the  evil 
which  he  has  plotted.  If^  in  order  to  disccmoert  and  prevent 
a  conspiracy,  it  were  necessary  to  arrest  or  even  put  to  death 
an  ambassador  who  animates  and  conducts  it,  I  do  not  see 
why  we  should  for  a  moment  hesitate  to  take  either  of  those 
steps, — not  only  because  the  safe^  of  the  state  is  the  su* 
preme  law,  but  also  because,  independent  of  that  maxim,  the 
ambassador's  own  deeds  irive  us  a  perfect  and  particular 
right  to  proceed  to  such  extremities.  A  public  minister,  T 
grant,  i^^  independent,  and  Lis  person  is  sacred:  but  it  is  un- 
questionably lawful  to  repel  his  attacks,  whether  of  a  secret 
or  of  an  open  nature,  and  tu  J*  fend  ourselves  against  him, 
whenever  lie  acta  either  as  au  enemy  or  a  traitor.  And  if 
we  cannot  accomplish  our  own  preservation  without  harm 
thence  resulting  to  lum,  it  is  he  himself  who  has  laid  us  un- 
der a  necessity  of  not  sparing  him.  On  such  an  occasion, 
it  may  with  great  truth  be  asserted,  that  the  minister  has, 
by  liis  own  act,  excluded  himself  from  the  protection  of  the 
law  of  nations.  Suppose  the  Venetian  senate, — though  ap- 
pri'^ed  of  the  marquis  of  Bedamar's  conspiracy,  and  imprepsed 
With  a  thorough  conviction  of  that  minister's  being  the  prime  [  479  ] 
mover  and  director  of  the  whole  business, — had  nevertheless 
been,  in  other  particulars,  destitute  of  sufficient  information 
to  enable  them  to  crush  the  detestable  plot, — suppose  they 
had  been  uncertain  with  respect  to  the  number  and  rank  of 
the  conspirators,  the  designs  the^  had  in  antation,  and  the 
particular  quarter  where  uie  meditated  mischief  was  to  hurst 
forth,— whether  an  intention  was  «atertained  of  ezdting  a 
revolt  among  the  marine  or  the  land  forces,  or  effecting  the 
clandestine  capture  of  some  important  fortress, — ^would  they, 
under  such  circumstances,  have  been  bound  to  suffer  the 
ambaspndor  to  depart  unmolested,  and  thus  afford  him  an 
opportunity  of  joining  and  heading  his  accomplices,  and  of 
bringing  his  designs  to  a  successful  issue ! — No  man  will 
seriously  answer  in  the  affirmative: — the  b(ii;it«\  therefore, 
would  have  had  a  right  to  arrest  the  marqins  and  all  his 
household,  and  even  to  extort  from  them  their  detestable 
secret.  But  those  prudent  republicans,  seeing  the  danger 
waa  removed,  and  the  conspiracy  totally  suppressed,  chose 
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BOOK  IT.  to  keep  measures  irith  Spam :  wberefore  tiiej  probibitoj  il 
oHAF.  TO.  ||f)0||g||tion  of  the  Spaniards  as  oonoerned  in  the  plot,  sad 
contented  themselvea  with  eimply  requesting  the  ambassador 
to  withdraw,  in  order  to  screoi  himBelf  from  the  nure  of  tli 

populace. 

1 100.  Am-  In  this  case  thp  «nme  rule  is  to  be  followpfl  which  we  hare 
J'"'?*'**"  nirpady  laid  down  (Book  III.  §  13(V)  in  treatin«r  of  wlr*  r  -- 
ft^mst  tho  iiiwtally  be  done  to  an  enemy.  Wlienevcr  an  ainba>;»ad;^ 
joTorei^'g  acts  as  an  enemy,  we  are  justifiable  in  adopting  a;i;aiuit  him 
lUh.  every  measure  that  is  necessary  for  the  purpose  of  defeating 

hb  evil  designs  and  insnrinff  ow  own  safety.  It  is  on  tiir 
same  principle,  and  nnder  the  idea  whidi  represents  the  «^ 
bassador  as  a  pnblio  enemy  when  he  hehaves  as  soeh,  that  m 
proceed  to  determine  the  treatment  he  ought  to  receive  ii 
case  he  pursues  his  criminal  oareer  to  the  last  stage  of  enor- 
mity. If  an  ambassador  commit  any  of  those  atrociov 
crimes  which  sap  the  very  foundations  of  the  general  safety 
of  iiviTikind, — if  he  attempt  to  assassinate  or  poison  the 
prince  who  has  received  him  at  his  court, — ^he  unquefttionabh 
deserves  to  be  punished  as  a  treacberous  enemy  guiliy  of 
poisuiiiiig  or  assassination  (See  Buok  III.  §  155).  The  m- 
hassadorial  character,  which  he  has  so  basely  prostituted, 
cannot  shield  him  frcmi  the  sword  of  justice.  Is  the  lavtf 
nations  to  protect  snch  a  criminal,  when  the  persoDsIiNi' 
rity  of  all  sovereigns  and  the  general  safety  of  manky 
loudly  demand  that  his  crime  should  be  expiated  by  the  sacri* 
fice  of  his  forfeit  life  ?  It  is  true,  indeed,  that  we  have  litlh 
room  to  apprehend  that  a  public  minister  will  proceed  to  aid 
dreadful  enormities :  for  it  is  generally  men  of  honour  who 
are  invested  with  the  character  of  ambassadors;  and  ereu 
if  there  should,  among  thf  n  umber,  be  some  whose  m- 
sciences  nre  callous  to  every  scruple,  the  difficnltio'*.  nerer- 
theless,  nnd  the  magnitude  of  the  danger,  are  MilKcieot  to 
deter  them  ironi  the  attempt.  Yet  such  crimes  are  not 
[  480  ]  wholly  unexampled  in  history*  Monsieur  Barbeyiac*  ii- 
stances  the  assassination  of  the  lord  of  SirmiiOB  by  an  a» 
bassador  of  Oonstaatibins  Diogenee,  governor  of  the  aof^ 
bouring  province  for  Basilius  XI.,  emperor  of  Constantinopk; 
and  for  his  authority  he  quotes  the  histortan  Cedrenis.  The 
following  fact  is  likewise  to  the  purpose^  In  the  year  1382, 
Charles  III.,  king  of  Naples,  having  sent  to  his  competitor. 
Louis  diike  of  Anjou,  a  knight  named  Matthew  Smivn-je,  in 
the  character  of  a  lierald,  t(^  challenge  him  to  single  combat.— 
the  herald  wa-  inspected  of  carrying  a  demi-lance  ^vh"?^ 
point  was  tingetl  with  a  poison  of  so  suhtle  a  nature,  tliat  who- 
ever should  look  steadfastly  on  it,  or  even  suffer  it  to  toed 
his  clothes,  would  instantly  drop  down  dead.   The  dik^ 

a  la  hia  DotM  (m  Bjnkmihoek'*  fnttSm  on  lk«  Oamfdmt  Hig^  tf  ^ 
bMndbi%  di.  zzhr.  I    nois  1. 
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iM&ng  apprised  of  the  dinger,  refined  to  admit  the  Herald  mob  it. 
into  nie  presence,  and  ordered  him  to  be  taken  into  cnrtody. 
The  culprit  was  interrogated,  and,  upon  his  own  confession, 
suffered  the  pnnishniont  of  decapitation.  Charles  complained 
of  the  execution  of  his  herald,  as  an  infraction  of  the  lawB 
and  usages  of  war :  Init  Louis,  in  his  reply,  maintained  that 
he  hnd  not  violated  tho.se  laws  in  his  treatment  of  Sauvage, 
who  IkkI  been  convictofi  by  his  own  confession.*  Had  the 
crime  imputed  to  the  herald  been  clearly  substantiated,  he 
was  an  assassin,  whom  no  law  could  protect.  But  the  very 
nature  of  the  accusation  sufficientlj  proves  that  it  was  a 
fake  and  groundless  charge. 

The  question  of  which  ire  have  been  treating  has  beenfioi.  t«o 
debated  in  England  and  France  on  two  famous  occasions.  f«"u(iuaii« 
In  the  former  of  those  countries,  the  question  arose  in  the 
case  of  John  Leslie,  bishop  of  Boss,  ambassador  from  Mary,  ^^^^ 
queen  of  Scots.  That  minister  was  continually  intriguing  ticB  of  pauic 
against  queen  Elizabeth,  plotting  against  the  tranquillity  of  miniitaw. 
the  state,  fonninj!^  conspirncies,  and  exciting  thf^  subjects  to 
rebellion.  Five  of  the  most  able  civilians,  being  consulted 
by  the  privy  council,  gave  it  as  their  opinion,  that  "an  am- 
bassador raising  a  rebellion  against  the  prince  at  whose  court 
he  resides,  forfeits  the  privileges  annexed  to  his  cliaracter, 
and  is  subject  to  the  punishment  of  the  law."  They  should 
rather  have  said,  that  he  may  be  treated  as  an  enemy.  But 
the  council  contented  themselTes  with  causing  the  bishop  to 
be  arreted,  and  afler  haying  detained  him  a  prisoner  in  the 
Tower  for  two  years,  set  him  at  liberty  when  there  was  no 
longer  any  danger  to  be  apprehended  from  his  intrigues,  and 
obliged  him  to  depart  from  the  kingdom.f  Thi^  instance 
may  sorvo  to  confirm  the  principles  which  we  have  laid  down; 
and  the  like  mav  he  sai<l  of  the  followinjr.  Bruneau,  sccre- 
tary  to  the  Spanish  ambassador  in  France,  was  detected  in 
the  very  act  of  treating  with  Mairargues,  in  a  time  of  pro- 
found peace,  for  the  surrender  of  Marseilles  to  the  Spaniards. 
The  secretary  was  thereupon  committed  to  prison,  and  was  £  481  J 
subjected  to  a  judicial  examination  by  the  parliament  before 
whom  Mairargues  was  tried.  That  body,  nowever,  did  not 
ponounce  sentence  of  condemnation  on  Bruneau,  but  referred 
his  case  to  tlie  king,  who  restored  him  to  his  master,  on  con- 
ation that  the  latter  should  order  him  to  depart  immediately 
from  the  kingdom.  The  ambassador  warmly  complained  of 
the  imprisonment  of  his  secretary :  but  Henry  IV.  very  judi- 
ciously answprod,  that  ^*the  law  of  nations  docs  not  forbid 
putting  a  piii)iic  minister  under  an  arrest,  in  order  to  liindcr 
him  from  doing  mischief."  The  king  might  have  added,  that 
a  nation  has  even  a  right  to  adopt,  against  a  public  minister^ 

*  Htoteiy  of  the  Kingf  of  llie  Two  Sidlips,  bj  Momlosr  B'Egly. 
t  Oubden'o  AanaL  AngL  mi  inn.  1571,  UTS. 
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KM»  IV.  every  measure  which  may  be  necessary  for  the  purpose  of 
^  warding  oflT  the  mischief  he  meditates  against  her,— ef  defeat- 
ing hb  projects,  and  preventing  their  eTxl  eonsequeneee.  It 
was  on  this  mineiple  that  the  parliament  were  aathorixed  to 
interrogate  Bmnean,  for  the  purpose  of  discorering  all  the 
partic*^  concerned  in  so  dangerous  a  conspiracy.    Toe  ques- 
tion, whotlier  foreign  ministers  who  viohitc  the  law  of  nation? 
do  thereby  f<;)rfcit  th«M*r  priviWes,  was  wariiily  (h'1)ate<i  at 
Paris,  but,  without  waiiiiif;  to  nave  the  point  decided,  the 
kinir  restored  Bruueau  to  his  master.* 
2  102.  Wbe-     It  is  not  lawful  to  maltreat  an  umbaijsador  by  way  of  reta- 
th«rr«pri-  liation:  for  the  prince  who  uses  violence  against  a  public 
'^^11  ^  minister  is  gniltj  of  a  erime ;  and  we  are  not  to  take  reb- 
mbMMdnr.  glance  for  nis  misoonduet  by  copying  his  example.  We 
never  can,  under  pretence  of  retaliation,  be  authorized  to 
^    commit  actions  which  are  in  their  own  nature  unjustifiable: 
and  such  undoubtedly  would  be  any  instance  of  ill  treatment 
inHiete<l  on  an  un'»ffending  minister  as  a  pnT»ishment  for  his 
master's  faults.    If  it  be  an  indispensalde  duty  to  pay  a 
general  regard  to  this  rule  in  cases  of  retaliation,  it  i:?  more 
particularly  obligatory  with  regard  to  an  ambassador,  on 
account  of  the  respect  doe  to  his  character.    The  Cartha- 

S'liians  haTing  violated  the  law  of  nations  in  the  persons  of 
e  Roman  ambassadors,  the  ambsssadors  of  that  perfidious 
nation  were  brought  to  Scipio,  who,  bebg  asked  how  be 
would  have  them  to  be  treated,  replied,  aoi  in  the  manner 
that  the  Carthaginians  have  treated  ours.**  Accordingly  he 
[  482  ]  dismissed  them  in  safety  :t  but  at  the  same  time  he  made 
preparations  for  chastising,  by  force  of  arms,  the  state  which 
had  violated  the  law  of  uations4   There  cannot  be  a  better 


*  8«6  the  dUcuMion  of  the  question, 
■nd  the  dbooane  which  Henry  IT.  held 
on  thw  eubject  to  tho  SpnruMh  ambassa- 
dor, in  the  Memoires  de  Heren,  toL  U. 
y.  9M,  et  aeq.,  In  Mattfaieo,  v»L  IL  book 
tii.  and  iitlu  r  historians. 

Joseph  Fofi,  Vm^  of  Carcxem,  hnrin^ 
imprisoned  an  ambassador  of  'limur- 
Bee,  Timor'e  eeoretary  of  atate  wrote 
him  a  letter  couehoJ  in  strong  torms 
of  expostulation  on  the  subject  of  that 
InftMtimi  of  tiie  law  of  nattoiM^r-iB- 
fbrmlne  him  that  "  it  it  a  maxim  with 
kinpn  to  coui«idiT  the  perton  of  an  am- 
bassador as  Stt«re<l:  for  which  reason 
bo  ia  alwaya  bold  ozenpi  from  tbo 

punishment  of  donlh  cr  imitn-^onincnl, 
if  the  sovereign  to  whom  be  is  sent 
has  even  the  slightest  knowledge  of 
the  law  of  nation^  or  the  ambaaaador 
hfrrisolf  doos  hut  pnesnts  sufficient  pru- 
dence to  refrain  from  the  conuniMion 
«f  aaj  holaou  oAneo^  and  to  babaro 
Ml 


with  oommon  decency."  La  Croix, 
Hist  of  Timor-Bee,  book  IL  chap.  It. 
The  same  historian,  in  hn  r?--  urit  of 
Baroouc,  sultan  of  £gypt,  who  put 
Tianirii  ambawador  to  deatli,  obMrva^ 
— that  it  was  an  infamous  acttoB  ^— 
tbnt  to  insult  an  ambassador  is  a  rio- 
latiun  of  the  law  of  nations,  and  a 
dood  at  which  natnre  bonotf  ibnddan." 
Ibid,  book  T*  ebaik  11.  EdH, 
1797. 

t  Appian,  quoted  by  Qrotius,  lib.  iL 
oap.  28,  I  7.    Aeeordiog  to  Diodoraa 

Pjrttlus,  St'Tpio  said  to  the  K-imaD*, 
"Do  not  imitate  that  conduct  with 
which  yov  roproach  tiio  Carthagi- 
nians."   £cmb>f  oi'ff  tt^ti  iiiif  rparrti*  h 

rOff  Kap\r;^Oftoif  cry.iXo'yyi.  Dtod*  Slk 
ExcerpU  Peinesc.  p.  2i^0. 

X  Ury,  book  zzx.  chap.  St,  |  T. 

That  ln?torIati  inaki  -  Scipio  »ay, 
''Though  the  Carthaginian<;  baTo 
violated  the  fiath  of  the  truce,  and  the 
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pattern  for  sovereigns  to  follow  on  snob  an  occasion.  If  tho  »ook  nr. 
injury  for  which  we  would  make  retaliation  does  not  oonoem  ^ 
a  pabUe  nunister,  there  exists  a  still  stronger  certainty  that 
we  must  not  retaliate  on  tbe  ambassador  of  the  soyereign 
a^amst  whom  our  complaint  lies.  The  safety  of  publio 
ministers  would  be  very  precarious,  if  it  were  liable  to  be 
affected  by  every  casual  difference  that  Tni;:rht  arise.  But 
there  is  one  p;iititular  ease  in  whieh  it  appears  perfeetly 
justifiable  to  arrest  an  ambassador,  provided  no  ill  treatment 
he  given  to  hira  in  other  respects.  When,  for  instance,  a 
prince  has,  in  open  violation  of  the  law  of  nations,  caused 
onr  ambassador  to  be  arrested,  we  may  arrest  and  detain 
his,  as  a  pledge  for  the  life  and  liberty  of  ours.  Bnt  should 
this  expedient  prove  onsuccessful,  it  would  become  our  duty 
to  liberate  the  nnoffendmg  minister,  and  to  seek  redress  by 
more  efficacious  measures.  Charles  the  Fifth  caused  the 
French  ambassador,  who  had  made  him  a  declaration  of  war, 
to  be  put  under  an  arrest ;  whereupon  Francis  the  First 
caused  Uranvelle,  the  emperor's  ambassador,  to  be  arrested 
in  like  manner.  At  length,  however,  it  was  agreed  that  both 
those  ministers  should  be  conducted  to  the  frontier,  and  re- 
leased at  the  same  time.* 

We  have  derived  the  indepen deuce  and  inviolability  of  the  2  IW. 
ambassadorial  character  from  the  natural  and  necessary  prin- 
ciples  of  the  law  of  nations.   These  prerogatives  are  further  oooewi^i 
confirmed  brihe  uniform  practice  and  general  consent  of  uiepfiM- 
mankind.    We  have  seen  above  (§  84),  that  the  Spaniards  leges  of 
found  the  right  of  embassies  established  and  respected  in^^**"*- 
Mexico.    The  same  principle  also  prevails  even  among  the*^ 
savage  tribes  of  North  America :  and  if  we  thence  turn  our 
eye  to  the  other  extremity  of  the  globe,  we  find  that  ambas- 
sadors are  highly  respected  in  China.  In  India  also  the  same 
rule  is  observed,  though  with  less  scrupulous  punctuality  if 
the  king  of  Ceylon,  for  instance,  has  sometimes  imprisoned 
the  ambassadors  of  the  Dutch  East-India  company.  Being 
master  of  the  places  wliich  produce  cinnamon,  he  knows  that 
the  Dutch,  in  consideration  of  a  profitable  ctmunerce^  will 
overlook  mao j  irregularities  in  his  conduct ;  and,  with  the 
true  disposition  of  a  barbarian,  he  takes  an  undue  advantage 
of  that  circumstance.    The  Koran  enjoins  tho  moslems  to  re- 
spect public  ministers :  and  if  the  Turks  hare  not  in  all  in- 
stances uniformly  observed  that  precept,  their  violations  of  [  483  ] 
it  are  rather  imputable  to  the  ferocity  of  particular  princes 
than  to  the  principles  of  the  nation  at  large.    The  rights 
of  ambassadors  were  formerly  very  well  known  among  the 

law  of  imtiuno,  in  tho  person  of  our      *  Meivnj'li  Hiat.  of  FruM^  ToL  it. 

ambassadors,  I  will  do  iiutliiog  against   p.  470. 

iheirs  that  is  unwurthy  of  tho  maximi      f  General    Hist,  of  Yojaget,  art. 

of  <bo  Rohmh  pe«|d«^  and  of  mj  owa  CUaa,  tad  LidiM. 

IwiBeiplef." 
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BAAK  rr.  Arabs.  A  writer  of  that  nation*  relates  tlie  following  ind- 
dent :  Khaled,  «i  Arabian  ohiefy  having  come,  in  the  cb- 
racter  of  ambassador,  to  tho  armj  of  the  emperor  Heradiu, 
used  insolent  language  to  the  general :  whereupon  the  latter 

observed  to  him,  that  "  ambassadors  were  protected  from 
all  kind  of  violence  by  the  law  which  universally  prevailed 
among  nations :  and  it  was  probably  that  consideration  which 
had  emboldened  the  Arab  to  speak  to  him  in  so  indecent  & 
manner. "t  Tt  would  be  tjnit*'  unnecessary,  in  thi**  pltice.  to 
accumulate  the  \  arious  examples  with  which  ihe  List<:»rY  of 
the  European  naiions  presents  us :  the  enumeration  v,mU 
be  endless ;  and  the  established  customs  of  Europe  on  this 
subject  are  sufficicutly  known.  Saint  Louis,  when  at  Atra 
in  Palestine,  gave  a  remarkable  instance  of  the  protecdos 
due  to  public  ministers  :*--4Ui  ambassador  from  the  Old  Mas 
of  the  Mountain,  or  prince  of  the  Assassins,  speaking  in^ 
lently  to  tlie  French  monarch,  the  grand-masters  of  the 
orders  of  the  Temple  and  the  Hospital  informed  tliat  minii' 
ter,  that,  were  it  not  for  the  respect  paid  to  the  character 
with  which  he  was  invested,  they  would  cause  him  to  \'; 
thrown  into  the  sea."};  Tlie  king,  however,  dismissed  him 
without  suffering  the  slightest  injury  to  be  done  him.  Never- 
theless, as  the  prince  of  the  Assasaina  was  on  hiis  own  p^r; 
guilty  of  g;rossly  \  ifdating  the  most  sacred  rights  of  nations, 
it  would  have  been  reasonable  to  suppose  that  his  ambassa- 
dw  had  no  claim  to  protection,  except  indeed  on  this  single 
consideration,  that,  as  the  privilege  oi  inviolability  is  foDnon 
on  tho  neeessitj  of  keeping  open  a  safe  cluuinel  of  eonm^ 
nioation,  through  which  sovereigns  may  reciprocally  mak 
proposals  to  each  other,  and  carry  on  negotiations  both  in 
peace  and  in  war,  the  protection  should  therefore  extend 
even  to  the  envoys  of  those  princes,  who,  guilty  them^elveJ 
of  violating  tho  law  of  nations,  would  otherwise  have  no  titk 
to  our  respect. 

J 104.  Free  There  are  rights  of  another  nature,  which,  though  not 
exerdaeof  neces3arily  annexed  to  the  character  of  a  public  minister, 
are  nevertheless  allowed  to  him  by  established  cubiom  in 
almost  every  country.  One  of  the  principal  of  these  is  ih« 
free  exercise  of  his  religion.  It  is,  indeed,  highly  ]  pff 
that  a  minister,  and  especially  a  resident  minister,  shovld 
enjoy  the  free  exercise  of  his  reli^on  within  his  own  hon>e, 
for  hioiself  and  his  retinue.  But  it  cannot  be  said  that  this 
right,  like  those  of  independence  and  inviolability,  is  abso 
lutely  necessary  to  the  success  of  his  commission,  particu- 
larly in  the  case  of  a  non-resident  minister,  the  only  one 
whom  nations  are  bound  to  admit  (§  GO).    The  minister  ma^, 


*  Alrakcdi'5  Ubiury  of  the  Conquest  of  Sjri*. 
t  OflUi/i  Kftovy  of  tb«  flanottu^  voL  1. 
I  Oboiu'*  History  of  8t  Look. 
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itt  this  respect,  do  wbat  lie  pleuM  in  lus  oim  hotigc,  into  bo  ik  it. 
which  nohwLy  has  a  right  to  pry  or  to  enter.  But,  if  the  ^ 
Bovcrcign  of  ik»  coontry  whcoro  ho  reaidoo  ahoiUd,  for  mib- 

staiitial  re;isons,  refuse  him  permission  to  practise  his  reli- 
ffion  in  any  manner  which  might  render  it  an  ohject  of  pub- 
fic  notice,  we  must  not  presume  to  condemn  the  conduct  of 
that  sovereign,  much  lesa  to  accuse  him  of  violating  the  law 
of  nations.  At  present,  ambassadors  are  not  debarred  the 
free  exercise  of  their  religion  in  any  civiHzed  country:  for  a 
privilege  which  is  founded  on  reason  cannot  be  refused  when 
It  18  attended  with  no  ID  oonaoqnenco. 

Among  those  ri^ts  that  m  not  neceasaiy  to  the  anooeeif  m  wim. 
of  embassies,  there  are,  on  the  other  hand,  some  which  are  ^^^^  ^" 
not  founded  on  a  general  consent  of  nations,  hnt  whioh  m^^J^^ 
nevertheless,  by  the  custom  of  several  conntries,  annozed  tOfhrndliB- 
the  ambassadorial  character.  Of  this  number  is  the  exemp-; 
tion  of  things  hrought  into  or  sent  out  of  the  cnnntry  by  a 
foreign  minister  from  the  customary  duties  on  importation 
and  exportation.  There  is  no  necessity  that  he  should  be 
favoured  with  any  distinction  in  that  respect,  since  his  pay- 
ment of  those  duties  will  not  render  him  the  le^  capable  of 
difloharging  his  functions.  If  the  sovereign  is  pleased  to 
exempt  him  from  them,  it  is  an  instance  of  dyility  which  tbo 
nunister  ooold  not  daim  as  matter  of  right,  any  more  than 
that  his  baggage,  or  any  chests  or  packages  which  he  imports 
from  abroad,  shall  not  be  searched  at  the  custom-hoose* 
Thomas  Chaloner,  the  English  ambassador  in  Spain,  sent 
home  a  bitter  complaint  to  Queen  Elizabeth,  his  mistress,  that 
the  custom-house  officer'?  had  opened  hi<?  trunks  in  order 
to  search  them.  But  the  queen  returned  him  for  answer, 
that  it  was  "the  duty  of  an  ambassador  to  wink  at  every 
thinrr  which  did  not  directly  offend  the  dignity  of  his  sove- 
reign."* 

The  independency  of  the  ambassador  exempts  him  indeed 
from  eyeiy  personal  imposition,  capitadan,  or  other  dnty  of 
that  nature,  and  in  genersl  from  eyeij  tax  relating  to  the 
character  of  a  snhject  of  the  state.  Bat  as  fbr  duties  laid 
on  any  kind  of  goods  or  provisi  ns,  the  most  absolute  indo- 
pendem^  does  not  exempt  him  from  the  payment  of  them : 
even  sovereigns  themselves  are  snbjeot  to  them.  In  Holland, 
the  following  rule  is  observed: — arnhnssadors  are  exempt 
from  the  taxes  on  consumption, — doubtless,  because  those 
taxes  are  more  directly  of  a  personal  nature:  but  they  pay 
the  duties  on  importation  and  exportation. 

However  extensive  their  exemption  rn:iy  be,  it  is  manifest 
that  it  solely  relates  to  things  inteuded  for  their  own  use. 
Should  they  abuse  and  make  a  shameful  trsflle  of  it  b^  lend> 
ing  thdr  name  to  merchants^  the  soyoreigii  has  nnquesbOMihly 
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BOOK  IV.  a  right  to  put  ft  stop  to  the  fraud,  even  suppressing  tLe 
_£HAi\_viL  piivilege.  Such  things  have  been  known  m  several  places; 
and  the  sordid  avarice  of  some  mimsten.  who  made  a  tnk 
of  their  exemption,  has  obliged  the  soverezgn  to  deprive 
them  of  it.  At  present,  the  foreign  ministers  at  Pet«n- 
bnrgh  are  snbjeet  to  the  duties  on  importation;'  but  tLe 
empress  has  the  generosity  to  indemnify  them  for  the  \m 
of  a  privilege  which  they  had  no  right  to  claim,  and  "which, 
from  the  frequency  of  its  abuse,  she  had  been  obliged  to 
aboli^sh. 

1 106.  Obli-  But,  liei  c  it  is  asked,  ^vlicthcr  a  nation  may  abolish  what 
S^on  general  custom  has  established  with  respect  to  foreign  minis- 
Iboodadon  Let  us  then  consider  what  obligation  custom  acil 

nse  and  •      ^  •  .  •  .       i     •        \  . 

wuu>a,  received  usage  can  impose  on  nations,  not  only  m  what  con- 
cerns ministers,  bat  also  in  any  other  instance,  in  geacral 
'Eht  usages  and  eostoms  of  other  nations  are  no  farther  obV- 
gatory  on  an  independent  state,  than  as  she  has  expressly  or 

tacitly  given  her  consent  to  them.  But  when  once  a  custom, 
indifferent  in  itself,  has  been  generally  established  and 
ceived,  it  carries  the  force  of  an  obligation  on  the  state* 
which  have  tacitly  or  expressly  adopted  it.  Neverthclo?s.  if. 
in  process  of  time,  any  nntTon  perceives  that  such  custom  n 
attended  with  inconveniences,  she  is  at  liberty  to  declare  ihai 
she  no  longer  chooses  to  conform  to  it :  and  when  once  she 
has  made  this  explicit  declaration,  no  cause  of  complaint  lis 
against  her  for  refusing  thenceforward  to  observe  the  custm 
in  question.  But  such  a  deelaratioa  should  be  made  bcf<»^ 
hand,  and  at  the  time  when  it  does  not  affect  any  nartieiilir 
nation :  it  is  too  late  to  make  it  when  tite  case  actually  eoBti: 
for  it  is  a  maxim  universally  received,  that  a  law  must  Berv 
be  changed  at  the  moment  of  the  actual  existence  ef  tbe 
particular  case  to  which  we  would  apply  it.  Thus,  on  tk 
subject  before  us,  a  sovereign  who  has  previously  notifipii  fii? 
intentions,  nnd  received  an  ambassador  only  on  that  footin:. 
is  not  oMiL'od  to  allow  him  the  enjoyment  of  all  the  privi- 
leges, or  to  pay  him  all  the  honours,  which  custom  had  before 
annexed  to  the  ambassadorial  character, — provided  uau  tie 
privileges  and  honours  which  are  withheld  be  not  essential  to 
the  nature  of  the  ranbassy,  and  neoessary  to  insure  its  legiti' 
mate  success.  To  refuse  privileges  of  this  ktter  kind,  wooU 
be  the  same  thing  in  effect  as  renising  the  embsasy  itflelf,-H 
conduct  which  a  state  is  not  at  liberty  to  pursue  genenllj 
and  on  every  occasion  (§  65),  but  in  those  instances  enlj 
where  the  refusal  is  founded  on  some  very  substantial  reason 
To  withhold  honours  which  nre  consecrated  by  cu?t<^ra  and 
become  in  a  inanner  essential^  ia  an  expression  of  conteiDp<» 
and  an  actual  injury. 

Here  it  must  be  further  observed,  that,  when  a  soveroiga 
intends  to  break  through  an  established  custom,  the  rule 
should  bo  geneiai.    To  refuse  ccrtam  cusLomary  hononw  V 
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prifflei^es  to  tbo  ambassador  of  one  nation,  and  to  oontinne  loes  it. 
the  oinojment  of  tliem  to  others,  is  an  affiront  to  that  nation,  ^ 
a  mark  of  contempt,  or  at  least  of  ill*will. 

Sometimes  princes  send  to  each  other  secret  ministers)  §  lor.  a 
whose  character  is  not  poblic.    If  a  minister  of  this  kind  be  ^i""^**^ 
insulted  by  a  person  unacquainted  with  his  character,  snchJJ^y*"^ 
insult  is  no  violation  of  the  law  of  nations:  but  the  prince paUitt. 
who  receives  this  am^^«^sador  and  kno^v^  him  to  be  a  public 
minister,  is  bound  by  iIk^  same  ties  of  duty  towards  him  as  [  486  ] 
towards  a  publicly  acknowledged  ambassador,  and  under 
equal  obligation  to  protect  him,  and  as  far  as  in  his  power, 
to  insure  him  the  full  enjoyment  of  that  iDviolabiliiy  and 
independence  which  the  law  of  nations  annexes  to  the  am- 
bassadorial character.   No  excuse,  therefore,  can  be  offered 
for  the  conduct  of  Francis  Sforsa,  duke  of  Milan,  in  putting 
to  death  Marariglia,  secret  minister  of  Francis  the  First. 
Sfona  had  often  treated  with  that  secret  agent,  and  had 
acknowledged  him  as  the  French  monarch's  minuter.* 

We  cannot  introduce  in  any  more  proper  place  an  ira-  f  108.  a 
portant  question  of  the  law  of  nations,  which  is  nearly  allied  ■^^^'^^P**' 
to  the  right  of  embassies.  It  is  asked,  what  are  the  rights 
of  a  sovereign,  who  happens  to  be  in  a  foreign  country,  and^^^* 
how  the  master  of  the  country  is  to  treat  him  r  If  that  prince 
he  come  to  negotiate,  or  to  treat  about  some  public  alVaii  ,  he 
is  doubtless  entitled  in  a  moro  eminent  degree  to  enjoy  all 
the  rights  of  ambassadors.  If  he  be  come  as  a  traveller,  his 
dignity  alone,  and  the  regard  due  to  the  nation  which  he  re- 
presents and  gOTems,  shelters  him  from  all  insult^  giyee  him 
a  claim  to  respect  and  attention  of  every  kind,  aiid  exempts 
him  from  all  jurisdiction.  On  his  making  himself  known,  he 
cannot  be  treated  as  subject  to  the  common  laws ;  for  it  is 
not  to  be  presumed  that  he  has  consented  to  such  a  subjec- 
tion :  and  if  a  prince  will  not  suflFer  him  in  his  dominions  on 
that  footing,  he  should  give  him  notice  of  his  intentions. 
But,  if  the  foreign  prince  forms  any  plot  against  the  safety 
and  welfare  of  the  state, — in  a  word,  if  he  acts  as  an  enemy, 
—he  may  verj  justly  be  treated  as  such.  In  every  other  , 
case  he  is  entitled  to  ihll  security,  since  even  a  private  indi- 
vidual of  a  foreign  nation  has  a  right  to  expect  it. 

A  ridiculous  notion  has  possessed  the  minds  even  of  per- 
sons who  deem  themselves  superior  in  understanding  to  the 
common  herd  of  mankind.  They  think  that  a  sovereign  who 
enters  a  foreign  country  without  permission,  may  be  arrested 
there.t   But  on  what  reason  can  such  an  act  of  violence  be 


*  See  the  Memoirs  of  Martin  ]>o  Qramond's  Hist  GalL  lib.  xiL  The 

JMIlMjf  Iraok  W.,  uA  FAfNr  Dftniel'a  CardUnal        BMidiea  sbo  alleged 

Histoiy  of  IV«nee,  toI.  t.  p.  SOO,  HtU  Mfling  rtMon*  vhen  he  gav« 

Ae.  order?   for  nrresting    Charles  Lcwii, 

f  It  is  aurprisiog  to  lee  a  grare  the  elector  Palatine,  who  had  atietnpu 

yitorfan  i^ve  into  tida  «|iinioB.  *laa  ad  to  paaa  thfovgb  Fnooa  Ineognilo: 

Mr 
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BOOK  IT.  grounded  ?  The  absurdity  of  the  doctrine  carries  its  on 
^  Fofiitatioii  on  tbe  face  of  it.  A  forei^  aomeign,  it  is  tne^ 
ought  to  give  notice  of  lua  coming,  if  he  wims  to  reeein 
Bucn  treatment  as  lie  is  entitled  to  expect.  It  wonld^  mm- 
OYevy  be  prudent  in  liim  to  make  application  for  pai^ort^  it 
order  that  designing  maloYolence  may  not  have  any  pretax 
any  hope  of  finding  ^cious  reasons  to  palliate  an  act  of 
[  487  3  injustice  and  violence.  T  further  allow,  that, — as  the  pr^ 
sence  of  a  foreign  sovereign  may  on  c<  rtain  occasions  be  pr> 
ductive  of  serious  consequences, — if  the  times  are  in  anvwL-e 
critical,  and  the  motives  of  his  journey  liable  to  suspiciaa, 
he  ought  not  to  undt  i  take  it  without  the  consent  and  appro- 
bation of  the  prince  whose  territories  he  means  to  eoter. 
When  Peter  the  Great  determined  personally  to  visit  ftreign 
countries  in  ^nest  of  the  arts  and  sciences  to  enrich  his 
he  travelled  m  the  retinne  of  his  own  ambassadors. 

A  foreign  prince  unquestionahly  retains  all  his  rights  om 
his  own  state  and  subjects,  and  may  exercise  them  in  SfCiy 
instance  that  does  not  afiect  the  sovereignty  of  the  coimtn 
in  which  he  is  a  sojourner.    The  king  of  France,  therefe  | 
appears  to  have  been  too  punctilious  in  refusing  to  permii 
the  emperor  Sigismund,  when  at  Lyons,  to  coufer  the  dig- 
nity of  duke  on  the  count  pf  Savoy,  who  was  a  vassal  of  tk 
empire  (see  Book  II.  §  40).    Less  difficulty  would  have  been  i 
made  with  any  other  prince:  but  the  cuuit  waij  scrupuloash 
careful  to  guard  against  the  old  claims  of  the  emperors,  ui 
the  other  hand,  it  was  with  ver^  good  ream  that  the  nw 
court  expressed  considerable  dis^easnre  at  the  eondnct  tf 
Queen  Christina,  who,  whilst  residing  in  Frsnoe^  canaed  m 
of  her  domestics  to  be  executed  in  her  own  house :  for  m 
execution  of  that  kind  is  an  act  of  territorial  jurasdictioa: 
and  besides,  Christina  had  abdicated  the  crown.    Her  re- 
servations, her  birth,  her  dignity,  rnip;ht  indeed  entitle  her  to 
great  honours,  or,  at  most,  to  an  entire  mdependence,— Ui 
not  to  all  the  rights  of  an  actual  sovereign.    The  facioai 
instance  of  Mary  Queen  of  Scots,  so  often  quoted  on  qoa- 
tions  on  this  subject,  is  not  a  very  apposite  example:  iot 
that  princess  was  no  longer  in  possession  of  the  crown  st  dn 
time  when  she  came  to  England,  and  was  arrested,  tnsd^  tt^ 
condemned  to  dtatL 
i  m.  De.    The  deputies  sent  to  the  assembly  of  tbe  states  of  a  king* 
^tiec  to  uie  dom,  or  a  republic,  are  not  public  ministers  like  those  of 
whom  we  have  spoken  above,  as  they  are  not  sent  to  fcnig» 

ho  said,  that  "no  foreign  prince  wu^  proti»n(lt><l  to  have  a  greater  right  tktt 

pertniUed  to  paaa  through  the  kiugdota  any  other  power,  becaiue  tboie  Mi- 

wiOumt  a  pttMport.**    Bok  he  tMtA  qvMta  h$A  bMB  mde  wHh  Ihe  mowj 

better  reasons,  dniwn  from  the  prince  furnished  by  that  kingdom.  8m 

PftUtiifie's  designs  against  Brias&o  and  History  of  the  Treaty  of  Wtitfhtia, 

Mb»  other  places  left  by  Bernard,  duke  by  Ftkther  Bovgant*  toL 

of  Shxc  Wejnart      to  whidt  Fimm  p.  88. 
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powers:  but  they  are  public  persons,  and  in  that  character  no,,K-  iv. 
are  possessed  of  privilc«?es  which  it  is  our  duty  to  establish  ^  "  " 
before  wc  take  leave  of  this  subject.  The  states  which  have 
a  right  to  meet  by  deputies  for  the  purpose  of  dolibmtins 
on  pnblio  aiaira,  are,  from  that  very  ciromnstance,  emtitled 
to  domand  perfect  fleearity  for  their  representatiTeSy  together 
with  erery  exemption  ana  immunity  that  is  necesBary  to  the 
free  discharge  of  their  functions.  If  the  persons  of  the  de- 
puties be  not  inviolable,  their  constituents  cannot  be  assured 
of  their  fidelity  in  asserting  the  rights  of  the  nation  and 
courageously  defending  the  public  interests.  And  how  could 
those  representatives  duly  acquit  themselves  of  their  func- 
tions, if  people  were  allowed  to  molest  them  by  arrests,  either 
for  debt  or  for  ordinary  offences  ?  Between  the  nation  and 
the  sovereign,  in  this  case,  the  same  reasons  hold  good,  on 
which,  between  state  and  state,  the  immuniti^  of  ambassa- 
dors are  fomided.  We  may  therefore  safely  venture  to  as* 
serty  tiiat  the  rights  of  the  nation,  and  the  pnblio  faith,  seenre 
those  deputies  from  violence  of  every  kindy  and  even  from 
any  judicial  prosecution,  during  the  term  of  their  ministry. 
Soch  indeed  is  the  rule  observed  in  all  countries,  and  par-  ||  488  1 
ticularly  at  the  diets  of  the  empire,  the  parliaments  of  Eng- 
land, nnd  the  cortes  of  Spain.  Henry  the  Third,  of  France, 
causetl  the  duke  and  the  Cardinal  de  Guise  to  be  killed  at 
the  meeting  of  the  states  at  Blois.  Unquestionably  the  se- 
curity of  tlie  assembly  was  violated  by  that  action  :  but  those 
two  pimces  were  iucLious  rebels,  whose  audacious  views  aimed 
at  nothing  less  than  deprivine  their  sovereign  of  his  crown. 
And  if  it  was  equally  certain  uiat  Henry  was  no  longer  pos- 
sessed of  soffieient  power  to  bring  them  to  a  formal  tnal,  and 
punish  them  aooording  to  the  laws,  the  necessity  of  jnstifiablo 
self-defence  gave  the  king  a  right  to  adopt  the  mode  fibieh. 
he  porsned,  and  furnishes  a  sufficient  apology  for  his  conduct. 
It  h  the  misfortune  of  weak  and  unskilful  princes,  that  they 
suffer  themselves  to  be  reduced  to  extremities,  from  which 
they  cannot  extricate  themselves  without  a  violation  of  every 
established  rule.  It  is  said  that  Pope  Sextus  the  Fifth,  on 
hearing  of  the  catastrophe  of  the  Duke  de  Guise,  commended 
that  resolute  act  as  a  necessary  stroke  of  policy ;  but  when 
he  was  told  that  the  cardmal  had  likewise  been  killed,  he 
burst  into  a  violent  paroxysm  of  rage.*  This^  indeed^  waa 
carrying  his  haughty  pretensions  to  an  excessive  height 
The  pontiff  readuy  allowed  that  urgent  necessity  had  au- 
thorized Henry  to  violate  the  security  of  the  states^  and  to 
break  throogh  all  the  forms  of  justice :  and  conld  he  protend 
that  tbig  prince,  rather  than  be  deficient  in  respect  for  the 
Eoman  purple,  should  risk  both  his  crown  and  his  life  t 


•  beo  the  Jfrencii  iustomiu. 
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CHAP.  vm. 

OF  THE  JUDQE  OF  AMBAfiSADORS  IN  CIVIL  CASES. 

I  lift,  tim  some  authors  will  haT«  an  ambMsador  to  be  subject)  i 
•ahamOm  cml  ossss^  to  ths  jorisdiotioii  of  the  eoimtij  where  lie  n- 
from^tbe  ^  sides, — st  losst  in  such  cases  as  have  arisen  dnritie  ^  tiw 
«Mi  jvrii.  embassy ;  and,  in  support  of  their  opinion,  thej  allegi 

diction  of  that  this  subjection  is  by  no  means  derogatory  to  the 
the  country  bassadorial  character:  "for,"  say  they,  "howeTer  j^acred  a 
person  may  be,  his  inviolability  is  not  affected  by  suing  }im 
in  a  civil  action.**  But  it  is  not  on  account  of  the  stcsti 
ness  of  their  person  that  ambassadors  cannot  be  sued :  it  i? 
because  they  are  independent  of  the  jurisdiction  of  the  otur- 
try  to  which  they  are  sent  j  and  the  bubstantial  reasoni  ;n 
wnich  that  independency  is  eronnded  Jnay  bo  loeii  in  i  {ot^ 
oeding  part  of  this  work  (§  92).  Let  as  hero  add,  thst  k  k 
in  every  respect  highly  proper,  and  even  neoeasaiy,  tbtii 
ambassador  should  ve  exempt  from  judicial  proseoiitioD  em 
in  dvil  eaiBcs,  in  order  that  he  may  be  free  from  iBokstitia 
in  the  exercise  of  his  functions,  for  a  similar  resson,  it  m 
not  allowed,  among  the  Romans,  to  summon  a  priest  vLi'r 
[  489  J  he  wfig  employed  in  his  sacred  ofhces:*  but  at  other 

he  was  open  to  the  The  reason  which  we  have  lit--?' 

alleged  for  the  exemption  nho  assigned  in  the  Roman  lai: 
Ideo  enim  non  datur  acj!eo  (ad versus  legatum)  ne  ahofrw 
9U%ccpto  legationu  avo€etur,\  tie  impediatur  leyaiio.X 
there  was  an  exception  as  to  those  transactions  whid  U 
taken  place  during  the  embassy.  This  was  reasonsbfe  liA 
regard  to  those  Ugatij  or  ministers,  of  whom  the  BomiBhi 
hare  speaks,  who,  being  sent  only  by  nations  snlgect  to  tk 
empire,  could  not  lay  claim  to  the  independency  enjojed 
a  foreign  minister.  As  they  were  subjects  of  the  state,  tlw 
legislature  was  at  liberty  to  establish  whatever  regulati^^n?  't 
thought  most  proper  rei^pecting  them :  but  a  ^^overeign  hi' 
not  the  like  power  of  oliiiging  the  minister  another  ?ovr- 
reign  to  submit  to  his  jurisdiction:  and  even  if  such  power 
wab  vested  in  liiin  by  convention,  or  otherwise,  the  eiercw 
of  it  would  be  highly  improper :  because,  under  that  prctoit 
the  ambassador  might  be  often  molested  in  his  ministrj,  vA 
tiie  state  inrolved  in  very  £sagreeal)le  qnarrds,  ftr  the  m- 
fling  ooneems  of  some  private  indtvidonls,  who  might  «^ 
ought  to  have  taken  better  precautions  for  their  own  secoritT. 
It  is»  therefore,  only  in  eonfbrmity  to  the  mutual  dsM 

•  N«fl    pontificem   'M    jus    vocari       f  Dieegt  lib.      tit.  1«  d«  J»iwi^ 

oportet)  dum  »acr&  tacit.    Digeak  Ao.  leg.  24,  §  2. 
il.  titk  4*  D«  is  Jot  VMMiSo,  l«f  .  %,         X  • 
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which  states  owe  to  each  other,  and  in  accordance  with  the  book  it. 
^and  principles  of  the  law  of  nations,  that  aa  ambassador  ^"^f* 
or  public  minister  is  at  present,  by  the  universal  custom  and 
consent  of  nations,  independent  of  all  jurisdiction  in  the 
country  where  he  resides,  either  in  civil  or  criminal  cases. 
I  know  there  have  occurred  some  instances  to  the  contrary ; 
but  a  few  facta  do  not  establish  a  custom :  on  the  contrary, 
those  to  whicli  I  allndey  only  contribnte,  hy  the  censure 
passed  on  them,  to  prove  the  custom  snch  as  1  hare  asserted 
It  to  be.  In  the  year  1668,  the  POTtasnese  resident  at  the 
Hague  was,  by  an  order  of  the  conrt  of  justice^  arrested  and 
imprisoned  for  debt.  But  an  illostrions  member  of  the  same 
court*  very  justly  thinks  that  the  procedure  was  unjustifiable, 
and  contrary  to  tho  law  of  nations.  In  the  year  1657,  a 
resident  of  the  elector  of  r>iandenburg  was  also  arrested  for 
debt  in  England.  But  he  was  set  at  liberty,  as  having  been 
illegally  arrested ;  and  even  the  creditors  and  officers  of  jus- 
tice who  had  offered  him  that  insult  were  punishcd.f 

But  if  an  ambassador  chooses  to  renounce  a  part  of  his  i  ill.  B.vm 
independency,  and  to  subject  himself  in  civil  affairs  to  the  J'®  ^'^7 
jonsdiction  of  the  country,  he  is  nndonbtedly  at  liberty  ^^j^^'^.^ 
to  do  so,  provided  it  be  done  with  his  master's  consent,  mh  t»  it 
Without  such  consent,  the  ambassador  has  no  right  to  re- 
nounce privileges  in  which  the  dignity  and  service  of  his 
sovereign  are  concerned, — which  are  founded  on  the  master's 
rights,  and  instituted  for  his  advantage,  not  for  that  of  the  [  490  ] 
minister.    It  is  true,  indeed,  that  the  amba?sjiflor,  without 
waiting  for  his  sovereign's  permission,  ackn owKdgcs  the 
jurisdiction  of  the  country  when  he  commences  a  Riiit  as 
phiintilT  in  a  court  of  justice.    But  the  consequence,  lu  thut 
cabe,  18  inevitable ;  and  besides,  m  a  civil  cause,  on  a  point 
of  private  interest,  no  inconvenience  attends  it ;  since  the 
ambassador  has  it  at  all  times  in  his  newer  to  avoid  com- 
mencing a  suit,  or  may,  if  such  a  step  be  necesBaiy,  intrust 
the  prosecution  of  his  cause  to  an  attorney  or  lawyer. 

Let  us  here  add,  by  the  way,  that  an  ambassador  ought 
never  to  institute  a  prosecution  on  a  criminal  charge.  If 
be  has  been  insulted,  he  should  make  his  complaint  to  tho 
sovereign ;  and  the  delinquent  is  to  be  prosecuted  by  the 
public. 

It  may  happen  that  the  minister  of  a  foreign  power  is  at  2  112.  a 
the  same  time  a  subject  of  the  state  where  he  is  employed ;  J^JJ|?J'J[ 
and  in  this  case,  as  a  subject,  he  is  uuc^uestionably  ^"der  ^^^j^^^^f 
the  jurisdiction  of  the  country  in  every  thing  which  does  not  th©  eute 
directly  relate  to  his  ministry.   But  the  question  is,  to  de<wha»b«ii 

*  M.  de  Bynkersboek's  Competent  his  creditors,  and  refnaed  a  passport  *  y 

Jjclpp  of  , Ambassadors,  cbnp.  xiii.  ^  1.  tho  Frfnoh  court.    See  Journal  Poli- 

f  ibid. — It  ia  not  long  since  tbe  world  tique  lie  Bauiiiun,  feb.  1,  1771f  p.  64, 

tiM  oinniiiiitMio*  of  ft  IbnlgB  and  Jmu  li|  f/l, 
la  Wmm  Uitng  pnnmd  by 
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BOOK  IV.  termine  in  what  cases  those  two  characters,  of  subject  tii 
CMAP.  vnt.  fQj.gigQ  minister,  are  united  in  the  same  person.  To  prodticf 
such  union,  it  i6  not  sufficient  that  the  minister  wiia  Um  i 
subject  of  the  state  to  which  he  is  sent;  for  unless  the  ItTi  | 
expressly  prohibit  every  citizen  to  leare  his  conntrr,  he 
legally  We  renounced  his  country,  and  placed  himself  a 
wjectton  to  a  new  master.  He  may,  likewise,  without  I^ 
nouncing  his  country  for  ever,  become  independent  of  i: 
during  the  whole  time  that  he  spends  in  the  serrice  of  \ 
foreign  prince ;  and  the  presumption  is  certainly  in  h\wi 
of  such  iiidcpcndenry :  for  the  state  and  function?  of  a 
lie  minister  naturally  require  that  he  should  depend  Cfiilj 
his  mast  jr  (§  92),  on  the  prince  who  has  intrusted  him  wiin 
the  management  of  his  affairs.  Whenever,  therefore,  tlare 
does  not  exist  any  circumstance  which  furnishes  a  proof  or 
indication  to  the  contrary,  a  foreign  minister,  though  aou- 
cedently  a  subject  of  the  state,  is  reputed  to  be  abfldotelr 
independent  of  it  daring  the  whole  tune  of  hia  conmuMUL 
If  his  former  soToreign  does  not  choose  to  allow  him  3ou 
independency  in  his  dominions,  he  may  refuse  to  admit  lis 
in  the  charaoter  of  a  foreign  minister,  as  is  the  practice  in 
France,  where,  according  to  Monsieur  De  Callieres,  "the  idir 
no  longer  receives  any  of  his  own  subjects  as  miniatem  d 
foreign  princes."* 

But  a  suhject  of  the  state  may  still  continue  its  subject, 
notwithstanding  his  acceptance  of  a  commission  from  a 
reign  prince.  His  subjection  is  expressly  established  t^L  : 
the  sovereign  acknowledges  him  as  minister  ouly,  with  i 
reserve  that  he  shall  remain  a  sulyect  of  the  state.  Tbe 
states-general  of  the  United  Provincesi  in  a  decree  of  Ae 
L  4dl  ]  19th  of  June,  1681,  declare,  "  That  no  subject  of  the  state 
shall  be  received  as  ambassador  or  minister  of  another  pover, 
bat  on  condition  that  he  shall  not  divest  himself  of  cba- 
racter  of  subject,  even  with  regard  to  jurisdiction  both  k 
civil  and  criminal  nffairs, — and  that  whoever,  in  m^hv.: 
himself  known  as  ambassador  or  minister,  has  not  nieiiUODfJ 
his  quality  of  subject  of  the  state,  shall  not  enjoj  thc« 
rights  or  privileges  which  peculiarly  belong  to  the  ministers 
of  foreign  powers. *'t 

Such  a  minister  may  likewise  retain  his  former  snbjeCwS 
tacitly;  and  then,  by  a  natural  consequence,  drawn  finHS In 
aotionsy  state,  and  whole  behaviour,  it  is  known  that  he  oiii> 
tinnes  a  subject.  Thus,  independent  of  the  dedaration  aliore 
mentioned,  those  Dutch  merchants  who  obtain  the  title. flf 
residents  of  certain  foreign  princes,  and  nevertheless  coDtiDM 
to  cany  on  their  commerce,  therel>y  anfliciently  denote  iht 
they  remain  subjects.   Whatever  incoBTeniences  may  sttefi^ 


*  Maanw  of  Negotiating  with  Soveroigns,  chaf,  ri. 
f  ByiteilMl^  nbl  nipn,  ch*p.  s* 
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the  subjection  of  a  minister  to  the  soverei<rTi  with  whom  he  book  ir. 
resiflos,  if  the  foreign  prince  chooses  to  acquiesce  in  Buch  a 
etutr'  of  things,  and  is  content  to  have  a  minister  on  that 
foting,  it  is  his  own  concern;  and  should  his  minister,  on 
any  ignominious  occasion,  be  treated  a^  a  subject,  he  has  no 
eanse  of  complaint. 

It  maj  likewise  happen  tbat  a  foreien  minister  shall  become 
a  subject  of  the  sovereign  to  whom  ne  is  sent,  by  accepting 
of  a  post  under  him :  and  in  this  case  be  cannot  lay  claim 
to  independence,  except  in  such  things  alone  as  directly  re- 
late to  his  ministry.  The  prince  by  whom  he  is  delegated, 
in  allowing  of  this  voluntary  subjection,  agrees  to  risTc  the 
inconvenienccFi  that  attend  it.  ThiiR,  in  the  last  century,  the 
baron  De  Charnacd  and  the  count  D'Estrades  were  auibas- 
sii'lurs  from  France  to  the  States  General,  and  at  the  same 
time  oflScers  in  their  high  mightinesses*  army. 

The  independency  oi  d  ijublic  minister  is  the  true  reason  g  113.  im- 
of  his  exemption  from  the  jurisdiction  of  the  country  in»n»**y«' 
which  he  resides.  No  legal  process  can  be  directly  issued  ^3°'^ 
against  him,  because  he  Is  not  sulject-to-  the  authert^  of  Uie  ^  p°  J 
prince  or  die  magistrates.  But  it  is  asked  whether  thatpw^. 
exemption  of  his  person  extends  indiscriminately  to  all  his 
property  ?  In  order  to  solve  this  question,  we  must  consider 
Dy  what  circumstances  property  may  be  subjected  to,  and  by 
what  others  it  may  be  exempted  from,  the  jurisdiction  of  a 
country.  In  ^rf^neral,  whatever  lies  within  the  extent  of  a 
country,  is  subject  to  the  autlionty  and  jin  lsdiction  of  the 
sovereign  (Book  I.  §  205,  and  Book  11.  §§  83,  84).  If  any 
dispute  arises  concerning  effects  or  goods  within  or  passing 
through  the  country,  it  is  to  be  decided  by  the  judge  of  the 
place.  In  virtue  of  this  dependence,  the  mode  of  stoppage 
or  eefizore  has  been  established  In  many  countries,  for  l£e 
purpose  of  compelling  a  foreigner  to  repair  to  the  spot  where 
the  seisure  has'  been  made,  afad  there  to  answer  questions  that 
are  to  be  put  to  him,  though  not  directly  relating  to  the  [  492  ] 
effects  seized.  But  a  foreign  minister,  as  wc  have  already 
shown,  h  independent  of  the  jurisdiction  of  the  countiy; 
an'l  his  personal  in^lepen<lcncc  in  civil  cases  would  be  of 
little  avail,  unless  it  extended  te  every  thing  which  he  finds 
necessary  in  order  to  enable  him  to  live  with  dignity,  and 
quicll^  to  attend  to  the  discharge  of  his  functions,  besides, 
whatever  he  has  brought  with  him,  or  purchased  for  his  own 
use  as  minister,  u  so  connected  with  his  person  as  to  partake 
of  the  same  fate  with  it.  Since  the  minister  entered  the 
territory  on  the  footing  of  independence,  he  could  not  have 
it  in  contemplation  to  subject  his  retinue,  his  baggage,  or 
hts  necessaries,  to  the  jurisdiction  of  the  country.  Every 
thing,  therefore,  which  directly  belongs  to  his  person  in  the 
character  of  a  public  minister, — every  thing  which  13  intend- 
ed for  his  me,  or  which  serves  for  his  own  maiutenaiu  •  and 
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MOK  ir.  tbat  of  his  household,— everj  thing  of  that  kind,  I  aaj, 
o»4r,  Tiu.  partakes  of  the  minister's  independency,  and  is  absolately 

exempt  from  all  jurisdiction  in  the  cnintrj.    Those  things, 

together  with  the  person  to  whom  they  belong,  are  oooai- 

dered  as  being  out  of  the  country. 
1 114  Th«     But  this  exemption  cannot  extend  to  such  property  a* 

evidentlj  belongs  to  the  ambamdor  under  any  Qther  rthr 


und  to     ^^^^  ^  minkter.  What  has  no  afimty  widi  Im 

«eiiiw.    faii«tioiif  and  character  cannot  partake  of  the  privilege^ 
longing  to   which  are  solely  derived  from  his  functions  and  charMter* 
the  nd^Lr  ^^^^^  *  mlnuter,  therefore,  (aa  it  has  often  been  the  «aae^| 
n^fmny  ©mbark  in  any  branch  of  commerce,  all  the  effects,  goods, 
ca;  money,  and  debts,  active  and  passive,  which  arc  connected 

"with  his  mercantile  concerns, — and  likewise  all  contests  antt 
lawsuits  to  which  they  may  give  rise, — fall  under  the  juri&« 
diction  of  the  country.  And  alihuugh,  in  consequei^ce  of 
the  minister's  independency,  no  legal  process  can,  in  thoee 
lawenite,  be  direetly  iwaed  against  iiia  penon,  he  ia,  nerer^ 
theless,  by  the  seisore  of  the  effecti  belonging  to  lua  eo» 
meroe,  indirectly  compelled  to  plead  m  his  own  defciiceb 
The  abuses  which  would  arise  mm  a  contrary  practioe  are 
evident.  What  could  be  expected  from  a  merchant  vested 
with  a  privilege  to  commit  every  kind  of  injustice  in  a  foreign 
country  ?  There  exists  not  a  shadow  of  reason  t\»r  extend^ 
ing  the  ministerial  immunity  to  things  of  that  nature.  If 
the  sovereign  who  sends  a  minister  is  apprehensive  of  any 
inconvenience  from  the  indirect  dependency  in  which  hlo 
leffant  thus  becomes  tnyolved,  he  has  col j  to  lay  on  him  his 
iignnetionB  against  engaging  in  commeroe, — an  oooi^Mtion, 
indeed,  which  ill  aoooras  wiu  the  dignity  of  the  minislerial 
character. 

To  what  we  have  said,  let  us  add  two  illostrations : — 

1.  In  doubtful  cases,  the  respect  due  to  the  ministerial  cha- 
racter requires  that  things  should  always  be  i  xjilained  to  the 
advantage  of  that  character.  I  mean  that,  when  there  is 
room  for  doubt  whether  a  thing  be  really  intended  for  the 
use  of  the  munstcr  and  his  household,  or  whether  it  belongs 
to  hia  commeroe,  the  decision  most  be  given  in  favonr  St 
the  minister;  otherwise  there  wonld  be  a  risk  of  vidatbg 
his  privileges.  2.  When  I  say  that  we  may  sttse  such  of  the 
[  498  ]  minister's  effects  as  hare  no  relation  to  hia  public  charaetsr» 
particularly  thoee  that  belong  to  his  commercial  concerns, 
this  is  to  bo  understood  only  on  the  supposition  that  the 
seizure  he  not  made  for  any  cause  arising  from  his  transac- 
tions in  quality  of  minister,  as,  for  instance,  articles  supplied 
for  the  use  of  his  family,  house-rent,  etc.,  because  any  claims 
which  may  lie  against  mm  in  that  relation  cannot  be  decided 
in  the  conntry,  and  consequently  cannot  be  subjected  to  its 
jnrisdiction  by  the  indirect  mode  of  seiiore. 
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All  landed  estates,  all  immovable  property,  by  whomsoever  book  it. 
possessed,  are  subject  to  the  jurisdiction  of  the  country -H5^5iJ25: 
(Book  I.  §  205,  and  Book  II.  §§  83,  84).    Are  they  to  be  ?  iid.  nor 
exempted  from  it  on  the  siogle  ground  that  their  owner  has  taMww- 
been  i^pointed  ambassador  by  a  foreign  power?   There  can 
#xi8t  no  reaaon  iSur  the  ezeiiq^tioa  in  anch  oaae.  It  is  not  in  poMewes  la 
bis  public  Qhanoter  that  the  amhaaaador  poaaaaaaa  that  pro-tiu  MontiT. 
party ;  nor  ia  it  attached  to  his  person,  so  as,  like  himaelf,  to  (^^) 
DO  reputed  out  of  the  territory.   If  tbe  foreign  prince  appre- 
hends any  ill  conaeqnences  from  that  state  of  dependency  in 
which  his  minister  may  stand  on  account  of  some  of  his  pos- 
sessions, he  may  make  choice  of  another  person  to  fill  the 
office.    Let  us  conclude,  therefore,  that  immovable  property 
possessed  by  a  foreign  minister  does  not  change  its  nature  in 
consequence  of  the  character  conferred  on  the  owner,  but  con- 
tinues subject  to  the  jurisdiction  of  the  state  in  which  it  lies. 
All  contests  and  lawsuits  concerning  that  property  are  to  be 
carried  hefore  the  tribnnak  of  the  oonntry ;  and  those  aame 
trihnnab  may  deoree  ita  aeiinre  in  order  to  aatisfy  any  leg^ 
elainb   It  la,  bowoTer,  easily  conceived,  that,  if  the  MMa- 
9adoTU9€9  tn  a  JUuaa  if  his  own^  that  house  is  ezoepted  from 
the  rule,  as  actually  aerving  for  hia  immediate  nae it  ia 
excepted,  I  mean,  m  whatever  may  affect  the  prumii  U9$ 
which  the  ambassador  makes  of  it.  (201) 

It  may  be  seen,  in  Monsieur  de  Bynkershoek's  treatise,* 
that  custom  coincides  with  the  principles  laid  down  in  this 
and  the  preceding  sections.  In  suing  an  ambassador  in 
either  of  the  two  cases  just  mentioned, — that  is  to  say,  on 
the  subject  of  any  immovable  property  lying  in  the  country, 
er  of  movable  eiecta  which  have  no  oonnection  with  the 
emhaasy, — ^fche  ambaMador  ia  to  be  amnmoned  in  the  aaaae 
manner  as  an  absent  person,  since  he  ia  reputed  to  be  ont  of 
the  country,  and  his  mdependency  doee  not  permit  any  im- 
mediate addreaa  to  hia  person  in  an  authoritative  manner, 
such  fis  sending  an  officer  of  a  court  of  justice  to  him. 

By  what  mode,  then,  may  satisfaction  be  obtained  of  an  g  116.  How 
ambassador  who  refuses  to  do  justice  to  those  who  have  deal-  3a«tio«  ""V 
ings  with  him  ?    It  is  asserted  by  many  that  he  must  be  ^ 
sued  before  the  tribunal  to  whose  jurisdiction  he  was  subject  *SiHiWiiiirr 
antecedently  to  his  appointment  as  ambassador.    In  this 
ibere  appears  to  me  an  impropriety.   If  the  necessity  and 
importance  of  hia  functiona  set  him  above  all  prosecution  In 
the  foreign  country  where  he  reindeiy  ahall  any  man  be 
allowed  to  moleat  him  in  the  performance  of  his  ministerial  [  494  3 
dutiea  by  summoning  him  to  appear  before  the  tribunals  of 
hia  own  country  7   The  interest  of  the  public  service  forbida 

(201)  A«  to  tbli  pointy  and  the  «zemption  from  a  distresfli  ae«  NovMo  r.  Toogood, 
\  Bam.  a  Cresi.  M4-9;  Dowl.  A  By.  633,  S.  C— CL 
•  Oa  IIm  eonpateot  Jode*  «r  AmUbmmAant  «hif^  XfL  |  C 


Digitizoa  by  CjOO^Ic 


4H 


OV  XHB  IMBABBADOB'B  HOUSB. 


BOOK  IV-  such  a  procedure.    It  is  absolntely  necessarj  that  the  mir? 

fUAP.  VI II.       should  solely  depend  ou  his  sovereign,  to  whom  Le  U- 
longs  in  a  pecidiar  manner.    He  is  an  instrument  in 
hand  of  the  eondaetor  of  the  nation ;  and  no  dremntaaoi 
whatever  ought  to  he  permitted  to  divert  or  ohatniet  hb  i» 
▼ices.   Neither  would  it  be  just  that  the  abaenoe  of  a 
who  ia  intrusted  with  the  interests  of  the  sovereign  im  tht 
nation  ehonki  prove  detrimental  to  him  in  his  prirate  o» 
cerns.    In  all  countries,  those  who  are  absent  on  the  serviee 
of  the  Ftatp  enjoy  privileges  which  secure  them  from  the  ii>- 
conveniences  atti'inlMnt  on  the  state  of  ah^ontees.    But  the*  i 
privileges  of  the  ministers  of  the  state  bhoulJ,  as  far  as  [los- 
sible,  be  so  modelled  aiui  u  >n|)<  red  as  not  to  be  unrea»onai>JT  | 
burdensome  or  injurious  to  privnte  persons  who  have  dealing  ' 
with  them.    How  then  aro  those  different  interests — tlie  §&•  i 
vice  of  the  atate  and  the  administration  of  jnatioe — to  htn-  ' 
oonoiled?   All  private  persona,  whether  eitiiena  orforagi' 
ere,  who  have  any  demands  against  a  minister — if  they  ttt 
not  obtain  satisfaction  from  himself — should  apply  to  hii  , 
master,  who  is  obliged  to  do  them  jusdoe  in  such  manner  ai  ' 
may  be  most  consistent  with  the  public  service.  It  rests  witk 
the  prince  to  determine  whether  it  be  most  proper  to  retill  < 
his  minister,  to  appoint  :i  tril  nnal  before  which  he  majH* 
sue<l,  or  to  order  an  adjournment  of  the  cause,  kc.   h  i 
word,  the  cood  of  the  state  does  not  allow  that  any  perwn 
whatever  should  have  it  in  his  power  to  disturb  the  mini»t£f  ; 
in  his  functions,  or  to  divert  his  attention  from  them  iritWi 
the  floverei^'s  permission ;  and  the  sovereign,  whose  htj 
it  is  to  distnbnte  impartial  and  nnivarsal  justice,  ought  not  to 
oonntenanoe  his  minister  in  refosing  it  or  waaiTmgootkli 
advmarieB  by  nnjost  delays. 


o»AP.  tx.  CHAP.  TX, 

OV  THX  AUBASSADOB'S  HOUBX  AND  DOHSSII0& 


1 117.  Tho  THE  independency  of  the  ambassador  would  Itoverria- 
Mib«ua-  perfect,  and  his  security  very  precarious,  if  tlic  house  m 
which  he  lives  were  not  to  enjoy  a  perfect  immunity,  and  to 
bo  inaccessible  to  the  ordinary  officers  of  justice.  The  IB' 
bassador  might  he  molested  under  a  thousand  pretexts;  W 
secrets  might  be  discovered  by  searching  hb  papers,  and  I* 

(301)  How  f:ir  exompt  from  ft  di«»  lord  of  a  boQSO  tenanted  b,T  an  *■* 
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pmon  exposed  to  inBiiItB.    Thus,  all  the  reasons  y^hich  es-  v.noK  it. 
tabUfllibiB  indopcTiflence  and  innolability,  concur  likewise  in  . 

securing  ihe  freedoia  of  his  house.  In  all  civilized  nations, 
this  right  is  aeknowlcflLrcd  as  nnnexed  to  the  ambassadorial 
character;  and  an  Mnibassador'^i  house,  at  least  in  all  the 
oardinary  aflfairs  of  life,  is,  equally  with  his  person,  considered 
as  being  out  of  the  country.  Of  this,  a  remarkable  instance 
occurred,  not  many  years  ago,  at  Petersburgh.  On  the  3d 
of  April,  1752,  thirty  soldiers,  with  an  officer  at  their  head, 


entem  the  home  of  bwon  Grejffeiiheim,  the  Swedish  mmis-  [  495  ] 
ter,  Kod  earned  off  two  of  has  doneetiofl)  whom  they  eon- 
ducted  to  prison,  under  a  pretence  that  those  two  men  had 
clandestinely  sold  liquors,  whioh  the  imperial  farm  alone  has 
the  privilege  of  selling.  The  court,  incensed  at  such  a  |»ro> 
oeedmg,  caused  the  authors  of  this  act  of  violence  to  be  im- 
mediately taken  into  custody,  and  the  empress  ordered  satis- 
faction to  be  made  to  the  offended  minister;  she  likewise 
sent  to  him  and  to  all  the  other  foreign  ministers,  a  declara- 
tion, in  which  she  expressed  her  concern  and  resentment  at 
what  had  happened,  and  communicated  the  orders  which  she 
had  given  to  the  senate  to  institute  a  prosecution  against 
the  eonuBiasieiier  of  the  <^lee  estaUisM  fbr  the  weTentien 
pf  the  dandestine  sale  of  lujnors,  he  heing  the  chief  ddm- 
qnent. 

The  house  of  an  ambassador  ought  to  be  safe  from  all  out- 
rage,  being  under  the  partiealar  protection  of  the  law  of 
nations,  and  that  of  the  country ;  to  insult  it,  is  ft  crime  both 

againf?t  the  state  nnd  ngainst  all  other  nations. 

l^ut  the  immunity  and  freedom  of  the  nmbassador's  liouseg  lis.  Right 
is  establislied  only  in  favour  of  the  minister  and  his  house- '^^y^'^ 
hold;  as  ia  evident  from  the  very  reasons  iijion  which  it  is  , 
grounded.  Can  he  take  advantage  of  the  privilege,  in  order 
to  convert  his  house  into  an  asylum,  to  afford  shelter  and 
protection  to  the  enemies  of  the  prince,  and  to  ttalefaotors 
of  eTerv  kind,  and  thus  screen  them  from  the  punishments 
which  they  have  deserved  ?  Snch  proceedings  would  be  con- 
trary to  an  the  duties  of  an  ambassador,  to  the  spurit  by 
which  he  ought  to  be  animated,  and  to  the  lawful  purposes 
for  which  he  has  bew  admitted  into  the  country.  This  is 
what  nobody  will  presume  to  deny.  But  I  proceed  further, 
nnd  lay  it  down  n"^  a  certain  truth,  that  a  soverei^rn  is  not 
obliged  to  tolernto  an  abuse  so  pernicious  to  his  state,  and  so 
detrimental  to  society.  I  ^rant,  indeed,  that  when  there  is 
question  only  of  certain  ordinary  transgressions,  and  these 
coiiiiiiiLted  by  persons  who  often  prove  to  be  rather  unfortu- 
nate than  criminal,  or  whose  punishment  is  of  no  ^eat  im* 
portanceio  the  peace  of  society,  the  house  of  an  ainhassador 
may  well  serve  as  an  asylum  for  such  oflenders ;  and  it  is 
better  that  the  sovereign  should  suffer  them  to  escane,  than 
eipose  the  n  mbassador  to  frequent  molestation  under  pre- 
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BOOK  XV.  tence  of  a  search  after  them,  and  thus  involve  the  state  ii 
c«AP.  vu  ^j^y  diflSculty  which  might  arise  from  such  prooeedkn 
And  &s  the  house  of  an  ambassador  ig  independent  of 
ordinary  jurisdiciioo,  lio  magiati'ate,  justice  of  the  pet^e.  sf 
other  buLordinate  oihcer,  is  in  any  case  entitled  to  eutci  i 
hj  his  own  ftuthority,  or  to  send  any  of  Us  peo|^  to  cMe 
it,  unless  on  ooossions  of  nrgent  neeeseity,  wnen  ths  |dit 
welfare  Is  tiire«tened  with  Imminent  danger  which  adnuliif 
no  deUy.  Whaterer  oonoems  a  point  of  such  weight  ftoc 
deli(»ey, — whstOTer  effects  the  rights  and  the  dignity  oft 
foreign  power, — whaterer  may  embroil  the  stnte  with  tk 
power, — is  to  be  laid  immediately  before  the  sovereign,  tifi 
to  be  determined  either  by  Mmself  in  person,  or,  under  B 
"  4963    ^^r^^^i'^'^*'  privy  council.    Thus,  it  bclonrrs  to  the  mt- 

rei^n  to  decide,  on  occasion,  how  far  the  right  of  gsjlm. 
which  an  ainba.ssador  claims  as  belonging  to  his  house,  iit': 
be  rcijpccLed :  and  it  the  question  relates  tu  an  uflenderwhcw 
arrest  or  punishment  is  of  great  importanoe  to  the  state,  tbe 
prinoe  Is  not  to  be  withheld  by  the  oonsldention  of  s  frin- 
l6!ge  which  wns  new  granted  for  the  detriment  end  ras  i 
states.  In  the  year  1726,  the  fiunons  duke  de  Bipptrii 
hnvinff  sheltered  himself  in  the  house  of  lord  Harrington,  id- 
baasador  from  JSnglandy  the  oooncil  of  Castile  decided  "tint 
he  might  be  taken  out  of  it,  even  by  force ;  since,  otherwise, 
those  regulntions  which  had  been  made  for  the  purpose  d 
maintaining  a  more  regular  and  intimate  correspondence  br 
tween  sovereigns  would,  on  the  contrary,  operate  to  thei^ 
version  and  utter  ruin  of  their  authority; — and  that,  if  per 
eons  who  had  been  intrusted  with  the  finances,  the  pour, 
and  the  6ecret6  of  the  state,  were,  when  guilty  of  violatia^ 
the  duties  of  ihmx  office,  allowed  to  take  shelter  under  i  ui> 
▼ilege  which  bad  been  granted  to  the  houses  of  smbawiiii 
in  wfonr  only  of  ordinair  oflenders,— ^neh  an  eitsoiua  tf 
the  right  oi  asylnm  woold  be  prodnetive  of  conaeqaeseailhi 
most  pernidons  and  detrimental  to  all  the  powers  on  ei4 
who,  if  the  practice  once  became  established,  woald  be  ]» 
duced  to  the  necessity,  not  only  of  enduring  the  presence?^ 
every  man  who  was  plotting  their  destruction,  but  even  of 
seeing  him  supported  in  tlieir  own  court."* — ^NothiLg  eoald 
be  said  on  this  head  with  greater  truth  and  judgment. 

The  abuse  of  the  privilege  has  nowhere  been  carried  to 
a  greater  extent  than  at  Bome,  where  the  ambassadors  of 
crowned  heads  claim  it  for  the  whole  ward  in  which  tlitf 
house  is  sitaated.  The  popes,  onee  so  fbrmidable  to 
reignsy  have  for  above  two  eentories  been  in  tbdr  ton  iste 
a  necessity  of  observing  the  most  delicate  and  eairtkmi  cr 
cumspection  in  their  conduct  towards  them.  It  ii  isiih 
that  they  hsYC  endeavoured  to  sappress»  or  «t  least  to  ndw 

*  Memoin  of  the  AhM  I>e  Montfon,  toL  1, 
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within  proper  bounds,  an  abusive  privilege,  for  whicli,  pre-  •oot  it. 
8criptir)n,  however  great  its  antiquity,  ought  not  to  be  — 
allowed  us  a  sufficient  plea  iu  opposition  to  justice  and 
reason. 

^  An  ambamdor's  earriam  and  equipages  are  equally  pri- }  m  !»* 
irileged  with  bis  bouse,  and  for  tba  same  reaaont :  to  insult 
them  IS  an  attack  on  the  ambassador  himself  and  on  tbe^^^*^^^ 
BOTsreign  whom  he  represents.  They  are  independent  of  aU||a^.  * 
subordinate  authorit7-H>f  guards,  cnstom-'boiise  offioers,  ma- 
gistrates and  their  agents,— «id  must  not  be  stoppeid  or 
searched  without  a  superior  order.  But  in  this  instance,  as 
in  that  of  the  ambassador's  house,  the  abuse  is  not  to  be  con- 
founded with  the  right.  It  would  be  absurd  that  a  foreign 
minister  should  have  the  power  of  conveying  off  in  his  coach 
a  criminal  of  consequence,^ — a  man,  in  the  seizure  of  whose 
person  the  state  were  highly  interested ;  and  that  he  should 
do  this  under  the  very  eyes  of  the  sovereign,  who  thus  would 
see  himself  defied  in  hk  own  kingdom  ana  eoort.  Where  is 
the  soyereisn  who  would  suffer  this  ?  The  marquis  de  Fon- 
tenay,  the  Freneh  ambassador  at  Bome,  sheltered  the  Neapo- 
litan exiles  and  rebels^  and  at  last  undertook  to  convey  them 
out  of  Rome  in  his  own  carriages :  but  the  carriages  were 
stopped  at  the  city  gates  by  some  Oorsioans  of  the  pope's  [  497  ] 
guard,  and  the  Neapolitans  committed  to  prison.  Tlie  am- 
bassador warmly  complained  of  tho  procedure :  but  the  pope 
answered  "that  his  motive  had  only  been  that  of  arresting 
iiieu  whom  the  ambassador  had  assisted  in  escaping  from  con- 
finement ;  and  that,  since  the  ambassador  took  the  liberty  of 
,  harboui mg  villains,  and  affording  pi  otectiuu  to  every  criminal 
in  the  papal  territory, — at  least  he^  who  was  sovereign  of  the 
state^  ought  to  be  allowed  to  haye  them  retaken  whereTor 
they  coiwi  be  found ;  as  the  rights  and  priTileges  of  ambas- 
sadors were  not  to  be  carried  to  snob  lengths."  The  ambas- 
sador replied,  *'that  it  would  not  appear,  on  examination,  that 
he  had  granted  an  asylum  to  any  subjects  of  the  pope,  but 
solely  to  some  Neapolitans,  whom  he  might  very  lawfully 
shelter  from  the  persecutions  of  the  Spaniards.***  By  this 
answer,  the  minister  tacitly  conceded  that  he  would  not  have 
been  authorized  to  complain  of  the  stoppage  of  his  carriages, 
if  he  had  employed  them  for  the  purpose  of  favouriii<:^  the 
escape  of  any  of  the  pope's  subjectii,  and  aiding  crimiiiul:^  to 
elude  the  pursuit  of  justice. 

The  persons  in  an  ambassador's  retinne  partake  of  his  f  us.  of 
inriolability ;  his  independency  extends  to  every  indiridual  ntlaw 
of  his  household:  so  intimate  a  connection  exists  between ^'^^^ 
him  and  all  those  persons,  that  thej  share  the  same  fate  with 

•       Wicquoforfs  AmbMMdor,  book   Anne.  p.  12  ;  and  lee  capei?.  Chitty't  CoL 
i.  g  28,  towarda  th«  end.  Btat.  13;  13  Price  Rep.  805.— €. 
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BOOK  IT.  him ;  they  immediately  depend  on  him  alone,  and  are  exempt 
cKig.  «.  fj.^jm  ^\^Q  jurisdiction  of  the  country,  mtu  which  they  woiiid 
not  havo  eome  irithoat  such  reservation  in  their  favoiir.  Tbe 
ambaasadoT  is  bonod  to  protect  them ;  and  no  insnlt  can  be 
offered  to  them,  which  is  not  at  the  same  time  an  intoh  to 
himself.   If  the  domestics  and  household  of  a  foreign  minis- 
ter were  not  solely  dependent  on  him,  it  is  cTident  at  iiiit 
sight,  how  easily  he  might  be  harassed,  molested,  and  <fi»- 
turbed  in  the  exercise  of  bis  functions.    These  mriTims  are 
at  present  everywhere  adopted  and  confirmed  hy  ^n-t^in. 
1 121.  of  hu     The  ambassador  s  wife  is  intimately  united  with  hun.  an4 
Jjjli'"*     more  particularly  belongs  to  him  than  any  other  per»vn  of 
his  household.    Accordingly,  she  participates  in  his  inde- 
pendence and  inviolability;  she  even  receives  distingui^htl 
honours,  which,  in  a  certain  degree,  cannot  be  refused  to  her 
irithont  afironting  the  ambas«idor;  and  for  which  then 
exists,  in  the  generality  of  courts,  an  established  cerenKntiaL 
The  respect  due  to  the  ambassador  extends  likewise  to  Ui 
children,  who  also  partake  of  his  immnniticH. 
^m. ofUie    The  ambassador's  secretary  is  one  of  his  domestics:  htt 
eecretaij  of  jjje  secretary  of  the  embassy  holds  his  commbsion  from  the 
^^J""      sovereign  himself ;  which  makes  him  a  kind  of  public  miTii*- 
ter,  enjoying  in  his  own  riiiht  the  protection  of  the  law  "f 
£  498  J  nations,  and  the  immunities  aimexod  to  his  oihce,  indepen<i- 
ently  of  the  ambassador,  to  whose  orders  lie  is  indeed  bat 
imperfectly  subjected, — sometimes  not  at  all,  and  always  in 
such  degree  only  ub  then'  comiuuu  master  haa  been  pleased 
to  ordain. 

I  Its.  of  Oonriers  sent  or  receiTod  by  an  ambassador,  his  papen, 
the  ambM-  letters,  and  despatches,  all  essentially  belong  to  the  embus^, 

^rifinr'5  coxx-  ^^^^  ^  conscquently  to  bo  held  sacred ;  smce,  if  they  were 
nenan  rospocted,  tho  legitimate  objects  of  the  embassy  conM 

not  be  attained,  nor  wonld  the  ambassador  be  able  to  die* 

charge  his  functions  with  the  necessary  degree  of  securitj. 
The  states-genevnl  of  the  United  Provinces  decided,  while 
the  president  Jeannin  resided  with  them  as  ambassador  from 
France,  that,  to  open  the  letters  of  a  public  minister  is  a 
breach  of  the  law  of  nations.*  Other  instances  may  be  seen 
in  Wicquefort.  That  privilege,  however,  does  not — on  cer- 
tain momentous  occasions,  when  the  ambassador  himself  has 
violated  the  law  of  nations,  by  forming  or  ooimtenanciu£;  plott 
or  conspuracies  against  the  state— derive  us  of  the  ubertj 
to  seise  his  papers  for  the  purpose  of  disoovering  the  whole 
secret,  and  detecting  his  accomplices;  since,  in  socb  tn 
emergency,  the  ambassador  himself  may  lawfully  be  aiTested 
and  interrogated  (§  99).  An  example  is  furnished  us  in  the 
conduct  of  the  Boman  goyemment,  who  seixed  the  letten 

■       ,           ^    * 
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which  a  treasonahle  junto  had  cominitted  to  the  hands  of  hook  it. 
Tarquiu'8  ambassadors  (§  98).  ^  jbap^ 

The  persons  in  a  foreign  minister's  retmne,  being  mde-Si24.  tii« 

pendent  of  the  jurisdiction  of  the  country,  cannot  be  taken  JJjI*,"'^jl^ 
into  custody  or  punished  without  his  consent.  It  would,  ^Hy'oTw 
nevertheless,  "be  highly  improper  that  they  should  enjoy  anjii^ntiBMta 
absolute  independence,  and  be  at  liberty  to  indulge  in  every 
kind  of  licentious  disorder,  without  control  or  apprehension. 
The  ambassador  must  necessarily  be  supposed  to  pobdetsS 
trhatever  degree  of  authority  is  re(^uisit6  for  keeping  them  in 
order  :*  and  some  writers  inU  haTO  that  snthoriQr  to  molvde 
OTenapower  over  life  and  death*  When  the  marqiiis  de 
B6ny,  afterwards  dnke  Be  SuUy,  was  in  Enghmd  as  smbM- 
sador  extraordinary  from  France,  a  gentleman  of  his  rettnve 
committed  a  murder,  which  caused  a  great  noise  among  the 
people  of  London.  The  ambassador  assembled  some  French 
noblemen  who  had  accompanied  him  on  his  mission,  tried  the 
murderer,  and  sentenced  him  to  lose  his  head.  He  then  ac- 
quainted the  lord  mayor  of  London  that  he  had  pronounced 
sentence  on  the  criminal,  desiriner  that  magistrate  to  furnish 
him  with  an  executioner  and  proper  attendants  to  have  the 

Sunishment  inflicted.  But  he  afterwards  cuusented  to  de^ 
ver  ap  the  criminal  to  the  Enslish,  in  order  thai  they  might  [  499  ] 
execute  justice  on  him  as  they  uioncht  proper:  and  Monsieur 
De  Beaumont,  the  IVench  ambassador  m  ordinary,  prevafled 
on  the  British  monarch  to  pardon  the  young  man,  who  was 
related  to  that  minister  by  the  ties  of  consanguini^.f  It 
rests  entirely  at  the  option  of  the  soyereign  to  invest  his  am* 
bassador  with  such  an  extensive  power  over  the  persons  of  big 
suite :  and  the  marquis  do  Rony  was  confidently  certain  of 
having  his  conduct  approved  by  liis  master,  who  did,  in  fact, 
express  his  approbation  of  the  whole  transaction.  In  gene- 
ral, however,  it  id  to  be  presumed  that  the  ambassador  is 

Sossessed  only  of  a  coercive  power  sufficient  to  retstruiu  his 
ependants,  by  other  punishments  which  are  not  of  a  capital 
or  infamous  nature.  He  ma^  punish  the  faults  conunitted 
against  himself  and  against  his  master's  serrioe,  or  send  the 
delinquents  to  their  sovereitfn,  in  order  to  their  being  pun* 
ished.  But  should  any  of  his  people  conmiit  crimes  agamst 
society,  which  deserre  a  soTSve  punuhment^  the  ambamdor 

•  It  is  hia  duty  to  watch  oyer  thoir  mediate   an   accommodation  betwosn 

eonduot,  and  to  exert  his  authority  in  Charles  L  and  hia  parliament,  several 

order  to  prevent  them  from  tmugnM.  gtsOfliiMa  of  thai  miiiistoff'f  raita  re- 

ing  the  bounds  of  their  station,  and  pnircd  to  tbo  royal  nrmr,  and  T  ;jght 

committing  actions  which  vaaj  giro  against  the  parliamentarians ;  on  which 

Jofi  olfenee  to  the  tOTOioigii  st  whoio  account  the  parliunent  immediatelj 

•oort  he  resides, — an  event  which  maj  Sooliaod  all  further  negotiation  with 

Sometimei  be  prndnctirc  r.f  very  SO-  the  count  Do  Harcourt,    "Duport's  Hist. 

noHi  and  disagreeable  consequences,  of  Gonifir.  roL  ir.  p.  261.  £dit. 

The  Ikenbh  eont  having  eent  Oa  int. 

De  Hanowfc  la  B^glaad  «a  f  ^"1^  ^'"■■'^  ^  ^  ^ 

til 
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BOOK  IT.  ought  to  m&ke  a  distinction  between  such  of  his  domestics  as 
belong  to  his  own  nation,  and  others  who  arc  subjects  of  the 
country  where  he  resides.  The  shortest  and  most  natuial 
Wty.with  the  l&tter,  is  to  dismiss  them  from  his  service,  and 
dekv«r  them  vp  to  jnadoe.  As  to  those  of  hts  own  oatioii,  if 
they  hsTO  offended  the  sorereign  of  the  oovntr  j,  or  oommitted 
any  of  thoae  atrocious  crimes  in  whose  pwushment  sU  nations 
an  mtONSted,  and  whose  perpetrators  are,  for  that  reaaon* 
nsuallj  surrendered  by  one  state  when  demanded  by  an- 
other,— why  should  he  not  give  them  to  the  nation  which 
calls  for  their  punishment?  If  the  trans;:rf.<sion  be  of  a  dif- 
ferent kind,  he  is  to  send  them  to  his  sovereign.  Finally,  if 
the  case  be  of  a  duubtful  nature,  it  is  the  ambassador's  duty 
to  keep  the  offender  in  irons  till  he  receives  orders  from  his 
ooort  Bttt  if  he  paaioi  a  oafatal  sentenoe  on  the  eriminal,  I 
do  not  think  ho  oan  have  it  eieonted  in  his  own  house;  aa 
execution  of  thai  nature  being  an  aet  of  territorial  superiority 
whieh  belongs  only  to  the  sovereign  of  the  comitrj.  And 
although  the  ambassador,  together  with  his  house  and  hoaso- 
hold,  be  reputed  out  of  the  country,  that  is  nothing  more 
than  a  fij;urative  mode  of  speech  intended  to  express  his  in- 
dependency, and  all  the  rights  necessary  tr>  the  lawful  suc- 
cess of  the  embassy:  nor  can  that  fiction  involve  privileges 
which  are  reserved  to  the  sovereign  alone, — which  are  of  too 
ddksate  and  hnportaiit  a  natore  to  be  eomrauiicated  to  a  fo> 
reigner,  and,  moreover,  not  neeeaBsry  to  Ihe  ambassador  for 
the  doe  disdiarge  of  lus  fnnctions.  If  the  offenee  has  been 
oommitted  aoainBt  the  ambassador  or  against  the  service  of 
his  austsr,  the  ambassador  may  send  the  delinquent  to  hm 
sovereign.  If  the  crime  concern the  state  where  the  mirti*- 
ter  resides,  he  may  try  the  criiiii?iiLl,  and,  if  he  finds  him 
[  500  ]  worthy  of  death,  deliver  him  up  to  the  justice  of  the  coontij, 

as  did  the  marquis  de  Rony. 
f  125.  Wh«n    When  the  commission  of  a  a  ambassador  is  at  an  end,— 
the  rig^  when  he  has  oonduded  the  bnsmess  for  which  he  came  into 
U^^'  the  eoiintrj,~-when  he  is  reoslled  or  dismissedy<-4n  a  word, 
tspUi.     when  he  is  obliged  to  depart  on  any  aeconnt  whatem,  his 
fmetioiis  oease:  but  his  privil^es  and  rights  donotimme- 
diaiely  expire :  he  retains  them  till  his  return  to  his  sove- 
reign, to  whom  he  is  to  make  a  report  of  his  embassy.*  ITis 
safety,  big  inflependenee,  and  his  inviolability  are  not  less 
necessary  to  the  success  of  the  embassy  in  his  return,  than 
at  his  coming.    Accordingly,  when  an  ambassador  departs 
on  account  of  a  war  arising  between  Lis  master  and  the  sove- 
reign at  whose  court  he  was  employed,  he  is  allowed  a  suffi- 


y1H»,       ntablkhed  eiiil«ni»  w  wdl  in 

when  two  princes  w«r«  at  wv,  if  out  of 
ISS 


them  lu^>pened  to  di^  tkm  mhnmkin 
whan  ih«7  h»d  tuMlj  wmt  to  to* 
other  remained  pri?oncrs  tad  dttPH.*'^ 
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dent  time  to  quit  the  country  in  perfect  security :  and,  boo*  it. 
moreoYer,  if  he  ms  returning  haaui  lij  sea,  and  happened  to  ^ 
be  taken  on  his  passage,  he  vodd  be  released  inUiont  a  mih 
ment'a  hesitation,  as  not  bdng  snbjeet  to  kwfol  oaptore. 

For  the  same  reasons,  the  ambassador's  privileges  still  {m  Cum 
eziat  at  those  times  when  the  activity  of  his  ministry  happens  ""^"^ 
to  be  suspended,  and  he  stands  in  need  of  fresh  powers. 
Such  a  case  occurs  in  consequence  of  the  death  of  the  prince 
whom  the  minister  represents,  or  of  the  sovereign  at  whose 
court  he  resides.  On  either  ocrasion  it  hrcoTnos  necc^snry 
that  the  minister  should  be  furnishe*^!  with  new  credent iali*. 
The  necessity,  however,  is  less  cogent  in  the  latter  than  in 
the  former  case,  especially  if  the  successor  of  the  deceased 
prince  be  the  natural  and  necessary  successor;  because, 
while  the  anthority  whenee  the  minbter's  power  emanated 
still  snbebts,  it  is  fairly  presomable  that  he  retains  his  for- 
mer character  at  the  court  of  the  new  soTereign.  Bnt  if  his 
own  master  is  no  more,  the  minister's  powers  are  at  an  end ; 
and  he  must  necessarily  receive  fresh  credentials  from  the 
new  prince,  before  he  can  he  authorized  to  speak  and  act  in 
his  name.  In  the  interim,  however,  he  still  continues  to  be  * 
the  minister  of  his  nation,  and,  as  such,  is  entitled  to  enjoy 
all  the  rights  and  honours  annexed  to  that  character. 

At  length,  I  have  reached  the  end  of  m j  proposed  career.  { 127.  Ora* 
I  do  not  flatter  myself  with  the  idea  of  liaving  given  a  per-  «Jii»*ioiu 
feet,  full,  and  complete  treatise  of  the  law  of  nu Lions;  nor 
was  that,  indeed,  my  design ;  for  it  would  hare  been  too 
great  a  degree  of  confidence  in  mj  own  abilities  to  hare 
made  such  an  attempt  on  a  subject  so  eztensive  and  so  co- 
pious. I  shall  think  I  have  done  a  great  deal,  if  my  princi- 
ples are  approved  as  solid,  Inminons,  i^nd  sufficient  to  enable 
intelligent  persons  to  give  a  proper  solution  on  any  minute 
questions  that  may  arise  in  particular  cases ;  and  shall  he 
happy  if  the  result  of  my  labours  proves  in  anywise  service- 
able to  those  men  in  power  who  love  mankind  and  respect 
justice, — and  furnishes  them  with  weapons  for  the  purpose 
of  defending  the  cause  of  ricrht,  and  compelling  the  unjust 
tu  obst'i  ve  at  least  some  meaauiea,  and  to  keep  witkiu  the 
bonnds  of  decency. 
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ABSENCE.   Set  Coujttbt. 

of  the  right  of  iodiridaals  to  quit  their 
ooontry,  103.  Jke, 

AGREEMENT.      See    Tmatt,  Cowtb*- 

TI0JI8. 

ALIEN  ENEMT,  ^  See  Eimrr. 
ALIENAGE,  m.  ^FosxionB. 

ALIENATION, 

of  pablio  property,   IIS.     Sm  Pbo- 

PERXr. 

ALLEGIANCE, 

obligations  of,  6,  in  note, 
of  sabjeot  to  a  sorereign,  21. 

ALLIANCE.  Se0  Treatt. 

treaty  of,  192,  323^  224. 
sulgect  of,  ooiuiilfired,  ih, 

ALLUVION.   See  Rtters. 
of  the  right  to,  121. 
distinction  betirooD,  and  aTiUsioOf  ib. 

ALLT.   See  Ekevt,  Wab. 

AMBASSADOR, 
who,  459. 

are  ordinary  or  extraordinary,  fb, 

representative  character  of. 

rights,  pririleges,  and  immimitiea  of,  464^ 
See  MmBTSR. 

may  annnl  a  treaty,  469*  n.  (192). 

duty  of,  when  oonsul  of  friendly  state  re- 
jected, ib. 

children  of  and  attendants,  though  born 
in  foreign  state,  eoneiderod  as  natu- 
ral-bom subjects,  ib. 

right  of,  to  grant  passports,  ib. 

right  of,  to  restoration  of  despatohei  when 
captured  by  an  enemy,  ib. 

protected  and  favoured  by  the  law  of 
nations,  ib, 

79 


AMBASSADOR  (eonttnued). 

pririleges  of,  and  servants  fron  arrest, 

459,  H.  (192). 
when  compelled  to  give  security  for  costs, 

ib. 

right  of,  in  civil  cases,  4SB. 

is  exempt  from  civil  jurisdiction  whert 

resident,  488,  iSl. 
Mose  of  this  exemption,  ib. 
may  voluntarily  subjeet  himself  to  it,  489, 

490. 

may  commence  a  oivU  suit,  490. 
but  should  not  Institute  a  criminal  one,  ib. 
when  a  snl^ect  of  state  where  employed, 
ib. 

when  or  not  sabject  c    its  jniisdiction, 
490^  l&L 

property  of,  aho  exempt,  491,  492. 

when  otherwise,  4fi2. 

not  liable  to  claims  ari^g  from  duties 

of  office,  ib, 
immovable  property  of,  not  exempt,  498, 

and  «.  (201). 
irhm  exempt  trem  distress,  493.  and  n. 

(201)  ,  495,  and  n.  (202). 
proceedings  against  property  not  ciempty 

493,  IM, 
bouse  and  domestics  of,  494. 
to  ei^oy  a  perfect  immunity,  494,  495. 
how  far  exempt  from  distress,  495,  n, 

(202)  ,  493.  n.  (201). 

how  far  subject  to  poor-rates  and  taxes, 

495.  n.  (202). 
his  right  of  asylum,  495,  4.WL 
limitation  thereof,  ib, 
exemption   of  ambassadors'  carriages, 

of  their  retinue,  4*7,  n.  (203). 
of  wife  and  family  of,  497. 
of  secretary  of  ambassador,  «&. 
of  their  couriers  and  despatches, 
4&& 

80  lift 
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AMBASSADOR  {continued), 

autliority  of,  over  retinue,  408,  and  n.  f 

duty  of,  with  respect  to,  498^  UiiL 

when  rights  of,  expire,  500. 

new  credentials,  when  necessary,  ib. 

AMNESTY.   iSe«  Peace. 
what,  iSfi. 

an  oblivion  of  the  past,  %b. 
implied  in  every  treaty  of  peace,  ib. 
to  rebels,  423^  i2L. 

ANTICIPATION, 
what, 

right  of,  in  the  use  of  oommon  property, 
ib.   See  Pkopbbtt. 

ARBITRATION, 
what,  20, 

between  sovereign  and  snbjeeta,  20. 
between  nations,  21!L 
general  obligations  of  arbitrators'  deci- 
sion, t(. 
when  not  binding,  277^  278. 
conferences  and  congresses,  278. 
congress,  what,  ib. 

ARISTOCRATIC   REPUBLIC.     See  Qo- 
what,  2. 

empire  intmsted  by  nation  to  a  certain 
nomber  of  oitixens,  »6. 

ARMY.   See  War. 

right  of  levying  troops,  2iL 
enlistment  of  troops,  29  t,  298. 
soldiers'  pay  and  qnarters,  2M. 

standing  armies,  296,  21L 
mercenary  soldiers,  297. 
obligation  of  soldiers,  22fi. 
punish mont  of  deserters,  ib. 
military  laws,  tb. 
military  discipline,  ib. 
offloen  of,  299^  300^ 

ARREST, 

ambassador  privileged  fVom,  459,  and  n. 

See  Ambassador. 
eonsol  not  exempt  from,  147,  and  n.  (101), 

459.  and  n.  (192). 

on  foreign  contract  here,  though  arrest 
not  permitted  where  contract  made, 
and  1*.  (111). 

ASSASSINATION, 

what,  'iML 

of  prisoners,  358.  8W,  3fiL    See  Pai- 

80NKRS. 

ASSEVERATION, 

use  of,  in  treatief,  22^   See  Tbsatt. 
ASSOCIATE, 

of  the  enemy,  22fi.   See  Enbitt. 

AUXILIARIES, 

what,  324.  SeeEsKvr. 


AVULSION, 

what,  121.    See  RiTsu,  Smut,  u 
Lakes. 

distinction  between,  and  aUavion,  UL 

BANISHMENT.  See^xnx. 

distinction  between,  and  exil^  107. 
banishment,  what,  ib. 

for  what  time,  ib. 
when  party  said  to  be  banished,  A. 
inflicted  as  a  punishment,  ih. 
is  a  mark  of  infamy,  ib. 

how  far  right  of,  extend*,  ih. 

right  of  banished  party  to  live  saaefM, 

m. 

though  right  only  an  imperfect  OM.  il 
nations  may  refuse  him  admittisM, d 
but  not  without  good  rcasoni,  ik 
duty  of  nations  towards  him,  ih. 
cannot  puni?h  him  for  offfno"?  eonisi 

out  of  their  territorie?,  1 
except  for  safety  of  mozildnd,  ik 

BAY,  129,  m  ^Sba. 

BILL  OP  EXCHANGE. 

oonstniction  of,  in  this  country,  l?1|i. 
iUl), 

effect  of  English  Statute  of  Lisutitiiif.i 

BLOCKADE, 

what,  339^  and  n.  (159). 

of  tb©  violation  of,  ib. 

distinction  between  military  ud  eoas» 

oial  blockade,  ih, 
three  things  necessary  to  eooite  > 

violation  of,  ib. 

1.  The  existence  of  an  actail  Ito 

ade,  ib. 

2.  The  knowledge  of  tht>  fvtji^- 

posed  to  haw  violated  it,  A, 

3.  Some  act  of  violation,  A. 

BOOTY, 

what,  SfiiL 

distinction  between,  and  eonqveft,  & 
See  Ekkmt. 

CAPITULATION.    S^e  War- 
what,  412^  415. 
how  concluded,  ib. 
necessity  for  observing  t^'rins  of,  UL 
instances,  415, 

duty  of  sovereigns  to  see  thm  ttiSHj^ 

CAPTURE.   ^See  War. 

CASUS  FOEDERIS, 

what,  22fi. 

only  takes  place  where  war  nnjaitfl^ 
EEiL 

how  it  exists  in  a  defensive  wtr,  SSk 
in  a  treaty  of  guaranty,  ii. 
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CELIBACY.   See  Popbbt. 

of  priesU  eoiuid«red,  69^  10. 
its  effecta,  ib. 

CHILDREN, 

of  citizens  born  in  a  foreign  coantry,  102, 

n.  (59).    iSce  Citukx. 
born  &t  seft,  liI2.  See  Sba. 
born  in  armies  of  atato,  IQZ^ 
in  the  house  of  minister  at  foreign  court, 

469,  and  n.  (192).   See  Country. 
of  vagrants,  IQ^    See  YAaaiXT. 

CHRISTIANITY.   See  Reliqioit. 

law  of  nations  construed  by,  n.  (1). 

CHURCH.      See     Ecclesiastics,  Rbu- 

GIOX. 

the  sovereign's  authority  over,  62^ 
necessity  of  acknowledging  him  to  be 
head  of, 

of  taxing  church  possessions,  72^  ^3. 
should  bo  the  first  appropriated  to  the 

use  of  the  state,  12^ 
why  should  be  so,  ib. 
misappropriation  of  revenues  of,  ib, 

CITIZEN.    Ser  COTTTfTRT,  Natiov. 

who  are  citizens,  101. 

are  members  of  the  cItU  society,  ib. 

children  of,  bom  abroad,  are  citixens,  102, 
and  n.  (59). 

right  of,  to  quit  their  country,  lOS-105. 

duty  of,  in  advancing  glory  of  their  coun- 
try, ^ 

right  of,  to  protection,  5,  6,  n.  (15).  Mm 

See  Natiov. 
right  of,  when  the  nation  submits  to  a 

foreign  power,  24. 
interest  of  a  nation  in  the  conduct  of  her 

oitisens,  IfiL 
duty  of  sovereign  to  revenge  ii\juries  of, 

161,  IM. 
his  duty  to  protect,  lfi2» 
to  prevent  them  offending  citisens  of 

other  nations,  ib. 
acts  of  individuals  not  to  be  imputed  to 

the  nation,  ib. 
otherwise,  if  ratified,  ib. 
conduct  of  injured  party,  ib. 
may  punish  aggre«sor,  ib. 
duty  of  aggrcesor'a  sovereign  herein, 

m. 

should  enforce  reparation,  ib. 
when  should  deliver  up  offender,  ib. 
sovereign  refusing  justice  becomes  a  party 

to  the  wrong,  ib. 
nation  may  be  guilty  of  her  citizens' 

crimes,  when,  164,  and  n.  (106). 
duty  of  citizens  in  supporting  glory  of 

their  nation,  fiL 

CIVIL  WAR. 
what,  422^ 

distinction  between,  and  rebellion,  42i. 


CIVIL  WAR  {continued). 

sovereign's  right  against  rebels,  122. 
public  commotion,  insurrection,  acd  sedi- 
tion, ib. 
meaning  thereof,  ib. 
sovereign,  how  to  suppress  them,  i6. 
of  amnesty  to  offendors,  423,  illL 
sovereign's  obligation  to  perform  his  pio- 

mises  to  rebels,  422^ 
effects  of  civil  war,  425^  12fi. 
produce?  two  independent  parties,  425. 
each  bound  to  observe  the  laws  of  war,  ih 
consequences  of  not  observing  them,  425 
to  421. 

exception  from  amnesty  in  case  of  sub- 
jection, i2L. 
interference  of  foreign  nations,  427. 
may  interfere  to  restore  peace,  ib. 
when  may  assist  either  party,  ib. 

CLERQT.   See  Ecolebiastics,  REuaioir. 

CODR 

no  general  international  code,  Iv.  in  note, 
ancient  codes  on  parts  of  the  law  of  na- 
tions, ib. 

as  to  the  maritime  law,  ih, 
but  these  imperfect,  ib. 

COLONIES.   See  ComrraT. 
establishment  of,  IM. 
relation  of,  to  mother  country,  ib. 
commerce  with,  42,  and  note. 

COMMERCE, 
what,  37,  43. 

home  and  foreign  trade,  37. 

utility  of  the  home  trade,  ib. 
of  the  foreign  trade,  ib. 

obligation  to  cultivate,  37,  143.  144. 

foundation  of  the  laws  of,  37,  143. 

right  of  buying  and  selling,  88,  144. 

dietiuction  between  those  rights,  38, 

right  of  buying  imperfect*  39,  115. 

moral  obligation  herein,  38,  and  a.  30. 

prohibition  of  foreign  merchandise,  39. 

each  state  may  prohibit  entriuice  of,  39, 
and  n.  (37),  144. 

or  choose  how  far  it  will  engage  in  com- 
merce, 39,  144. 
0/  freedom  of  trade,  144,  and  n.  (97). 

commerce  with  colonies  of  parent  state, 
40. 

right  to  foreign  trade,  how  acquired,  41, 
145. 

necessity  of  commercial  treaties,  40, 145. 

Se«  CoiTMERCTAL  THEATreS. 

laws  relating  to  commerce  not  subject  to 

prescription,  40. 
so  of  rights  founded  on  treaty,  4L 
exceptions  thereto,  42. 
Of  monopoliee,  ib. 
generadly  unlawful,  ib, 
right  of  sovereign  to  grant,  when,  ib. 
suppression  of,  when,  116. 
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COMMERCE  {monopolie*  continued), 

of  commercial  eompaniea  how  fkr  bene- 
ficial, U2. 

of  foreti^n  monopolieji,  42,  and  note. 
0/       balatice  of  trade^  43, 
government   ehould  encoarag*  adran- 

tageouB  trade,  ib. 
Bhould  Liy   reetrainta   where  ditadTac- 

tagcous,  43,  and  n.  (42). 
what  an  advantageoas  trade,  43. 
what  a  ruinous  trade,  ib. 
of  import  duties,  ih. 

COMMERCIAL   TRBATIE8.     See  Cov- 

MBRCB. 

necessitj  of,  40. 

mle  respecting  commercial  treaties,  Hfi. 

doty  of  nations  in  making  them,  147. 

duration  of,  lijL 

rerocation  of,  14fi. 

distinctions  as  to,  t(. 

of  granting  right  to  third  party  contrary 
to  treaty,  WL 

of  abridging  commerce  in  favonr  of  an- 
other nation,  ib. 

or  of  appropriating  a  particular  branch 
of  trade,  IIZ. 

COMPROMISE.  See^ATiOM. 
what,  2Zfi. 

CONDEMNATION.   See  Pnn«  Corar. 

Bontenco  of,  1M» 
requisites  of,  ib. 

necessity  of,  to  complete  dtl«  to  eaptore, 
166.  385.  and  notes. 

CONGRESS, 
what,  278. 

CONQUEST, 
what, 

distincUon  between,  and  bootjj  ih. 

CONSCIENCK. 

law  of,  the  law  of  nations,  ItUL  to  Ix. 

See  Law  09  NATtoxs. 
liberty  of,  in  religion,  56,  fiL   Sf  Ek> 

LIOION. 

CONSTITUTION.  Sm  Btm 
what»  8. 

right  of  nation  to  change,  10. 
legislature  cannot,  ib. 

CONSULS, 
who,  147. 
appointment  of,  ih. 

right  to  appoint  should  bo  stipulated  for, 
ib. 

must  not  be  sul^ects  of  state  where  they 

reside,  m. 
are  aoconntable  to  their  poveroign,  ih. 
when  entitled  to  the  protection  of  the  law 

of  nations,  ih. 
exemption  from  oriminal  jiutioe  when, 

t6. 


CONTRABAND  GOODS, 
what, 

seizure  and  confiscation     3^  2^ 

CONTRACT, 

construction  of  foreign  eontraetn,  IIJ,  i 
euforcemeat  of,  t7'. 

arrest  here  on  contract,  thosgh  B<>t  }o- 
mitted  in  eoontry  where  msdi,  iL 

inralidity  of,  when  in  faroor  of  liia 
enemy,  414. 

CONTRIBUTIONS.  See'Bxm. 

wliat»  SMx 

of  the  right  to  lery,  ih. 

CONVENTION.  SeeTusxrr. 
what,  21& 

of  those  made  by  sorereigus,  ik 
by  subordinate  powers,  ih. 
who  are  subordinate  powers,  ik 
when  made  in  the  name  of  th«  formip, 
ih. 

or  by  rirtne  of  tiieir  office,  ih. 
power  to  make,  how  acquired, 
by  pnblio   persons   without  tdse: 

powers,  21!L 
when  or  not  valid,  ib, 
of  tacit  or  express  mtifieatioa  tbm':44 
of  an  agreement  called  spooii*,  »k 
foundation  of,  219^  22iL 
State  not  bound  by,  22SL 
to  what  promiser  is  bound,  vki  i)  i 

disBTowed,  220  to  221 
to  what  the  sorereign  is  booB^  tS  • 

{Hrivato  contZMts  of  soTcreigt,  2^ 
snbjeet  to  same  rules  as  those  of  jrni 

persons,  ib. 
contracts  made  by  s orcreign  with  f lire 

persons  in  name  of  state,  ih- 
aro  binding  on  a  nation  and  hie 
sors,  221. 
debts  of  the  sovereign  and  state,  A, 
donations  of  the  sovereign,  22L 
restriction  and  revocation  of,  ii. 
of  conventions  during  war,  4R 

of  conrenttOM  relating  to  rsaMB 
prisoners,  US,   See  Bamok. 

COm^NTIONAL  LAW.   See  Tuin. 
what,  Ixir. 

binds  only  the  eontncUng  pvt)M,ln. 
and  n. 

CONVENTS.   See  Poput. 

CORPORATION, 
property  of,  115. 

See  Propertt. 
right  of,  to  alienate  same,  lli  il^ 
Borereign's  power  over,  ILL 
members  of,  114. 
right  ott  to  make  regulatifls^ 
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CORPORATION  (continued). 

obligation  of,  to  preserve  oorponte  pro- 
perty, 11^ 
expenses  of,  and  how  bome,  ti. 

COUNTRY, 

what,  63^  lOlj  lia. 

how  understood  in  the  law  of  natiooi, 
love  of  country,  52j  IMm 

in  individuals,  ^ 

in  the  nation  and  sovereign,  ib, 
injury  to,  ^ 

poeses^ion  of  by  a  nation,  2S» 
ezcluBive  right  thereto,  A. 
comprehends  two  things,  ib, 

right  of  domain  and  tmpirt,  9S^  99. 
acquisition  of  sovereignty  in  a  vacant 

country,  99. 
empire  over,  acquired  with  dom^n,  ib. 

another  mode  of  acquiring  it,  ih. 
how  a  nation  may  appropriate  to  itself 

a  desert  country,  «6. 
must  be  by  possession,  ib. 
of  possesaion  where  occnpied  by  a  few 

wandering  tribes,  99^  lOOj,  lilL 
of  colonies,  101- 
bocome  a  part  of  tho  mother  country, 

ib. 

Of  the  tevtrai  thingt  relating  to  eouatrjf,  ib. 
oitisens,  who  are,  ib. 
natives,  who  arc,  ib. 
children  horn  of  citizens,  their  zif  hts, 
ib. 

of  foreigners,  ib. 

inhabitants,  who  are,  102. 
diiiUuguifihed  from  citizens,  ib, 
of  foreigners  permitted  to  settle  there, 
ib. 

their  duty  to  defend  the  state,  ib. 
enjoy  only  the  advantages  given  by 

the  law,  Ac.,  ib.  ^ 
perpetual  inhabitants,  who,  ib. 

their  rijlfht*,  ib. 

rights  of,  pass  to  their  posterity,  ^ 
NaturcUitation,  tehat,  102,  and  n. 
by  whom  granted,  1Q2^ 
>t  imperfect  naturalization,  ih, 
of  naturalization  by  birth,  ib, 
in  England  and  Poland,  ib. 
Children  t^eiUten*  bom  in  a  foreign  country, 
ib. 

Ckildrem  bom  at  tea,  ib, 

when  in  parts  belonging  to  tho  nation, 
ib. 

on  the  open  sea,  ib. 

vessels  of  a  nation  a  part  of  its  territory, 
ib, 

children  bom  therein,  bom  within  its 

territory,  ib. 
otherwise,  if  bom  in  foreign  vessel, 

Ac,  ib. 

unless  in  a  port  belonging  to  their  own 
nation,  t6. 


COUNTRY  (children  continued). 

Children  bom  in  the  armxee  of  the  etate,  103. 
are  bora  in  the  country,  ib. 
so  if  bom  in  the  hotuo  of  its  minister 
at  a  foreign  court,  103. 
Settlement,  ib. 
what,  ib. 

is  a  fixed  residence  in  any  place,  with 
intent  of  always  staying  there,  ib, 
how  established,  ib. 
may  transfer  his  settlement,  ih. 
how  distinguished  from  liabitation,  ib. 
of  natural  or  original  settlement,  16. 
of  acquired  secernent,  ib. 
Vagrantt,  ib. 
who  are,  ib. 

are  people  who  have  no  settlement,  ib. 
children  of,  have  no  country,  il. 
when  country  of,  that  of  parent,  ih. 
Wh«n  a  partjf  may  quU  kit  coutUrj/,  103, 

in  general  has  a  right  to  do  so,  lOA. 

as  on  arriving  at  years  of  discretion,  ib. 

must  not  endanger  its  welfare,  ib. 

distinction  between  internal  and  ex- 
ternal obligation,  ih. 

should  not  quit,  except  from  necessity, 
ib, 

of  abandoning  country  at  a  time  of 

danger,  ib. 
right  of  country  to  punish,  ib.  and  n- 
Of  temporary  abeenee  from,  lAiL 
right  thereto  in  time  of  peace,  ib. 
return  when  public  ^tercst  requires  it, 

ib. 

variation  in  political  laws  herein,  ib, 
these  laws  must  be  observed,  ib, 

when  passports  requisite,  ih. 
Cote*  where  a  citizen  has  a  right  to  quit  hie 

country,  ib. 
when  he  cannot  procure  subsistence 

there,  ib. 

where  body  of  society  fail  to  dis- 
charge their  obligations  towards 
him,  ib. 

or  attempt  to  enact  laws  he  is  not 

bound  to  submit  to,  lOfi. 
instances  herein,  ib. 
where  only  one  religion  allowed^  108. 

where  popular  state  wish  to  have  a 

sovereign,  106,  II. 
or  to  submit  to  a  foreign  power,  106, 

ai. 

Emigrante,  IIUL 
who  are,  ib. 

sources  of  right  to  emigrate,  ib. 

is  a  natural  right,  ib. 

or  arising  from  a  fundamental  law  of 
tho  state,  ib. 

or  firotn  a  voluntary  grant  to  the  sove- 
reign, ib. 
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COUNTRY  (emigrantt  continued). 

by  treaty  from  foreign  power,  lOfl. 

OD  account  of  religion,  ib. 

or  where  one  state  refuses  to  reoeive 
those  of  another,  106,  UijL 

right  to  emigrate,  how  infringed,  107. 
Supplicantt,  ib. 

who  are,  tb. 
Exile  atui  BanithmetU  from^  ib. 

who  an  exile,  ib, 

one  driven  fVom  place  of  settlement, 
but  without  a  mark  of  infamy,  ib. 

bauiMhrncQt  what,  ib. 

a  like  expulaion  with  mark  of  infamy, 
107,  and  note. 

time  of,  107. 

di^tincUuu  between  exile  and  Ijani^h- 

ment,  ib. 
exile  sometimes  a  panlshment,  ib. 

banishment  always  one,  ib. 
exile  is  either  voluntary  or  involuntary, 
107.  108. 

voluntary  when  to  escape  punishment, 

107. 

involuntary  when  the  effect  of  a  supe- 
rior order,  IMu 

limit  of,  as  to  place,  ih. 

exiled  and  banished  man  has  a  right  to 
live  somewhere,  ib. 

nature  of  this  right,  ib. 
is  of  an  imperfect  kind,  ih. 

right  of  nations  to  refuse  him  admit- 
tance, ib. 

duty  of  nations  towards  him,  t6. 

cannot  deprive  him  of  necessaries,  ib. 

or  punish  for  faults  committed  out  of 
their  territories, 

unless  they  affect  the  safety  of  man- 
kind, ib. 

of  the  delivery  up  of  offenders,  109^  aad 
note. 

COURT  OP  HONOUR, 

establishment  of,  proposed,  SS^  gfl. 

COURTS  OP  JUSTICE.   See  Josticb. 

establishment  of,  78,  79. 

CREDENTIALS.   iSw  Misistuh. 

what,  ML 

when  new  credentials  necessary,  500. 
CULTIVATION, 

utility  of  tillage,  S4. 
advantages  of,  as  a  source  of  wealth,  ib. 
regulations  necessary  in  respect  of,  t6. 
distribution  of  land,  ib. 
protection  of  husbandmen,  35. 
should  bo  placed  in  an  honourable  light, 
«6. 

cultivation  of  the  soil  a  natural  obligation, 

ib. 

of  public  granaries,  36. 
propriety  of  establishment  of,  ib. 
management  of,  ib. 


CURRENT  OP  RIVERS, 

works  tending  to  obstruct,  oslavfil,  m 
of  preventing  alteration  in,  123,  boa. 
right  to  soil  on  change  of,  121^  121 

CUSTOMARY  LAW, 
what,  Pref.  Ixv. 
how  far  binding,  ih. 
foundation  and  extent  of,  ib. 
general  obligation  of,  ib. 
consent  to,  when  presumed,  Ixrl 

DEGRADATION, 

suggestions  as  to,  to  prevent  dneffia^  | 

DPJSrOCRACY.    See  Qotebxiikit. 
what,  2. 

empire  kept  by  body  of  nation  in  ih  m 
hands,  t6. 

also  called  a  popular  goTeznateol^  A 

DESERTERS, 

punishment  o(  MW>. 

DOMAIN.   See  Couktbt,  ProphtV. 
of  the  right  of,  1S3.    See  Ontusm 
AKD  Rights. 

DONATION, 

of  the  sovereign,  whal^  22& 
distinction  between,  and  debts  e^  il 
should  be  with  a  yiew  to  pablievettR 
ib. 

revocation  of,  ih. 

immunities  and  privileges  in  sstan  i 

ih. 

revocation  of,  ih. 

DUELLING, 

condemned,  84 

means  of  putting  a  stop  to  thii  diMu; 

81  to  as. 

suggestions  respecting, 

of  e^tablifiliing  a  Court  of  HoBoir, 

ECCLESIASTICS.      See   Riuctm.  h 

PERT. 

of  the  8over«>fgn'g  authority  over,  48,  ?l 
nature  of  this  authority,  fit 
rule  to  be  observed  with  respect  to,  ^ 
should  be  sulijeet  to  the  public  r<<fW9,i 
the  sovereign's  duty  towards  tbea,(i> 
their  duty  to  the  state,  ih. 
reasons  establishing  eorerd^^ 

over,  64,  65.  ( 
authorities  and  examples,  6^ 
pernicious  oonsequcncts  of  a  emtwj 

opinion,  ih. 
abuses  therefrom  particularized,  ^  (i 

ELECTIVE  STATE, 
what,  23. 

the  right  of  choosing  successor  oo  i/oA 

of  sovereign,  ib. 
elective  kings,  real  sovereigns,  3i 
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EMBASST, 

right  of,  what,  452. 

of  scndiDp;  and  recoiring  public  minis- 
tors,  ib. 

of  the  neoesrity  thereof,  ib, 

done  by  the  agency  of  public  ministers,  ib. 

explanatioQ  of  term  minister,  ih^ 

of  the  right  of  euvereignB  to  send  and 
receive  public  miniflters,  ib. 

right  not  taken  away  by  unequal  alliance, 
ib. 

or  by  a  treaty  of  protection,  ib, 
right  of  princes  and  states  herein,  ib. 
cities  that  have  the  right  of  banner, 

of  minifitors  of  yiceroys,  4^5. 

right  of  regcDta  during  an  interregnum, 

ib. 

molestation  in  exercise  of  right,  an  injury, 
ib. 

what  allowable  in  this  respect  in  time  of 
war,  455, 

minister  of  friendly  power  to  be  receiyed, 

of  resident  minbters,  ib. 

bow  ministers  of  an  enemy  to  be  admit- 
ted, iil. 

from  a  usiuper,  when,  457,  468. 

instances  herein,  ib. 
EMIGRANT.    See  Couwtbt. 

who  are  emigrants,  lOflt 

right  to  emigrute,  106,  33. 

sources  of  their  right,  106. 
from  law  of  nature,  ib. 
or  fundamental  law  of  the  state,  ib. 
from  Toluutory  graut  of  sovereign, 
ib. 

or  from  treaty  with  foreign  power, 
ib. 

infringement  of  their  right,  107. 

remedy  for  that  infringement^  «&. 

ENEMY, 

Who  it  an  enemy,  321,  and  note. 
distincUou  between  public  and  private 

enemy,  521. 
all  sabjocts  of  two  states  at  war  are  ene« 

mies,  ib. 
and  continue  so  in  all  places,  ib. 
except  in  a  neutral  state,  ib. 
women  and  children  are  enemies,  821, 

ML 

how  to  be  treated,  32L  362. 
in  ease  of  sorereigns,  2fi2. 

0/  thinga  belonging  to  the  enemy,  322. 
belong  to  the  nation  at  large,  t^. 
continue  such  everywhere,  ib. 
when  otherwise,  ib. 

neutral  things  found  with  enemy  not  o, 
ib. 

lands  possessed  by  foreigners  in  enemy's 

country,  t6. 
things  duo  to  the  enemy  by  a  third 

party,  322^^ 


ENEMY  [conHnwd). 

Of  t\e  enemy'e  allies,  823. 
treaties  of  alliance  in  war,  ?>22,  S2J. 
defensive  and  ofiVnsivo  treaties,  224. 
several  kinds  of,  323^  21L 
diflerenoe  between  warlike  associations 

and  auxiliary  treaties,  324. 
auxiiiury  troop»,  what,  ib. 
subsidies,  what,  ib. 
treaties  respecting,  ib, 
when  a  nation  allowed  to  assist  anothei, 

ib. 

general  principle  herein,  ib. 

when  to  make  alliances  for  war,  324-5. 

of  alliances  made  with  nution  actually 

engaged  in  war,  325,  333. 
alliances  in  time  of  peace,  325.  223. 
tacit  clauso  in  every  alliance,  325. 
refusing  succours  when  no  breach  of 

alliance,  326. 
caeus  fcedcris,  what,  ib. 
never  takes  place  in  an  unjust  war,  326, 

how  it  exists  in  a  defensive  one,  326. 
or  in  a  treaty  of  guarantee,  ib. 
of  granting  or  refusing  succours,  326^ 
322. 

of  two  parties  in  alliance  coming  to  a 

rupture,  327. 
duty  of  third  party  herein,  ib. 
of  the  enemy's  as^suciates,  228. 
who  deemed  such,  22&  to  331. 
those  who  make  common  cause  with  him, 

are, 

or  assist  him,  without  being  obliged  to  it 

by  treaties,  ib. 
or  are  in  an  offensive  alliance  with  him, 

m 

how  a  defensive  alliance  associates  with 
the  enemy,  ib. 

in  what  case  it  docn  not  produce  the  same 

effect,  329^  3^ 
whether  nece^^ary  to  declare  war  against 
enemy's  associates,  221. 
0/  the  right  over  th  ingt  belonging  to  the  en«- 

otjf,  ML    See  War. 
0/  levying  contributiont  on  enemy't  country, 

2fifi.  See  War. 
0/ faith  between  enemiet,  2IL    See  Wah. 

ENLISTMENT, 
of  troops,  294. 
in  foreign  countries,  222. 

ENVOY, 
who,  4fiiL 
rank  of,  ib. 

are  ordinary  and  extraordinary,  ib, 

the  latter  held  in  greater  consideration, 

EQUITY,  COURT  OP, 

bill  in,  to  enforce  treaty,  not  sustainable, 
T.  in  note. 
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ESCHKATAGE, 

what,  176,  and  not«, 
doctrine  of,  ib. 

EXCHANGE.   See  Moirrr  An  Exohakgk. 

of  money,  what,  11. 

a  Giuitom  of  merchonta  for  remitting 

money,  «6. 
sbonld  b©  supported  by  gjood  l&ws,  ib. 
daty  of  natiuuK  herein,  ib. 

EXCOMMUNICATION.   See  Popbrt. 
abuse  of  the  Pope's  power  herein,  tZt 
of  men  in  office,  ih, 
of  sorereigns,  ib. 

instances  of  abuse,  lA. 

abuses  uot  oonfinod  to  Popes,  ib, 

instances  hereof,  74^  75{  in  note. 

EXEMPTION, 

from  carrying  arms,  21iL 

EXILE.   See  Bawisbitent. 
who  an  exile,  107. 

distinction  between,  and  banishment,  ib. 
one  driren  from  place  of  settlement,  ib. 
but  without  mark  of  infamy,  ib, 
time  of  exile  uulimited,  ib. 
when  a  punishment,  ib. 
is  voluntary  or  involuntary,  \b.,  IQS^ 
voluntary,  if  to  avoid  punishment,  IQSu 
involuntary,  where  effect  of  superior's 

order,  ib. 
when  limited  to  place,  ib. 
right  of,  to  live  somewhere,  ib. 
though  right  only  an  imperfect  one,  ib. 
nations  may  refuse  him  admittance,  ib. 
but  not  without  good  reasons,  ib. 
cannot  punish  for  offences  committed  out 

of  their  territories,  109. 
except  for  safety  of  mankind,  ib. 
of  delircry  up  of  offenders,  109^  and  note. 

EXTERNAL  LAW, 

whut,  IxiL 

distinction  between,  and  internal,  Ixil. 
external  law  relates  to  men,  ib. 
internal  to  the  conscience,  ib. 

FALSEHOOD, 
what.  372.  373. 

distinction  between,  and  a  lie,  312, 
when  bound  to  speak  the  troUi  to  an 
enemy,  223.   See  Enemt. 

FEDERAL  REPUBLIC, 
wliat.  3. 

*  union  of  independent  states  by  a  per- 
petual confederacy,  3. 

FEUDATORY  STATES, 
what,  3. 

one  doing  homage  to  a  foreign  power,  3. 
though  still  a  •overt  ign  state,  ib. 


FOREIGNERS, 
described,  171. 
rules  with  respect  to,  171. 
conduct  state  thould  obserre  ternr^A 
right  of,  to  enter  territory,  m 
subject  to  the  laws,  172^  113. 
and  punishable  according;  thertto,  IJ* 
diepute!«  of,  how  judged,  172,  and  sstt, 
protection  doe  to,  173. 
their  duties  towards  the  stat«»  i). 
to  what  burthens  subj^jct,  174. 
continne  meinbera  of  their  eva  tman 
ih. 

state  has  no  right  over  pwsoni  of,  0, 
nor  over  pcr?onal  jiropertr  of,  ik 
who  are  the  heirs  of  a  foreigaer,  171 
right  of,  to  make  a  will,  ib. 
will,  how  affected  by  law  of  «mntiy,il 
of  etcheatuijc,  or  doctrine  of  alim{^  1?^ 

and  note, 
of  the  right  of,  tmiU  formine,  lH 
of  immovable  property  poMesse4  \tf,  17,, 

and  notes, 
cannot  inherit  real  proper^,  ntk 
exceptions  therotfl  by  treaty,  177.  srtt 
marriarfct  of,  177. 

validity,  and  proof  of,  177,  note. 

FOREIGN  JUDGMENT, 

effect  of,  and  proof  thereof,  164^  DM. 
English  on  thi«  subjeet,  1$^  i 

note. 

FOREIGN  LAW, 

bow  proved,  113  and  note,  1T7,  not* 

GLORY, 

of  a  nation,  what, 

advantages  of,  ib. 

duty  of  nation  to  establi&h,»iw 

how  acquired,  t6. 

duty  of  the  prince  herein,  ib. 

of  the  oitiiens,  92. 

example  of  the  Swiss,  ib. 

attacking  the  glory  of  a  nation,  tL 

GOVERNMENT, 

0/  the  eeveral  kinde  of,  2. 

1.  Popular  or  Democratic,  H. 
what,  ib, 

empire  kept  by  body  of  natlofl  ii  iv 
own  bands,  ib. 

2.  ArittocrtUic,  ib. 
what,  ib. 

where  intrusted  to  a  nomberof  cidmi) 

a. 

8.  3fonar«hteal,  ih. 
what,  ib. 

where  power  In  a  single  pcnon,  ^ 
Principal  ohjcctt  of,  33, 

1.  To  provide  for  necemtiet  of  ss/w^ 
ib. 

duty  of  sovereign  herein,  ih. 
should  procure  plenty,  ih. 
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GOVERNMENT  {amtinued). 

and  take  c»n  there  be  vuffioient  work- 
men, S3. 

•boald  prerent  emigration  of  tbose  use- 
ful, ib, 

and  puniah  emlBsariefl  esticing  them 
away,  84. 

ahoald  eacoora^  labour  and  indostryj 
ib, 

S.  To  procure  kappineM  of  nofum,  iJ. 

nation  should  labour  alter  its  own  hap- 

piaees,  ib, 
■hoold  instmot  people,  47^  iS. 

educate  youth,  48^ 

examples  of  ancient  rtatei  herein,  ib. 
ebould  fustcr  and  encourage  the  arta 

and  eeienoee,  ib. 
allow  freedom  of  philosophieal  discTU< 

sion,  AfL 
iofpire  a  love  of  virtue,  fiL 
a  hatred  of  Tice,  ib. 
hereby  intention  of  mien  diBOorered, 

ib. 

state,  d^o.  iboald  perfeet  its  nndentand- 

ing  and  will,  ft2. 
and  direct  knowledge  of  dtiseni  to  its 

welfare,  ib. 
shoold  Inspire  them  with  the  lore  of 

country,  52^  !lL 
so  in  each  individual,  ^ 
the  like  between  the  nation  sod  its 

Borereign,  ib. 
definition  of  term  comitry,  63,  M,  101, 

IQZ. 

man's  duty  towards  it, 

oriminal  to  injnre  one's  eonntry,  ih. 

the  glory  of  good  citizens,  ib, 
exftinplos,  li. 

t*  To  f&rti/\f\t«el/ agaimt  external  attackt, 

of  national  stronpth,  ib. 
how  constituted,  ih. 
by  number  of  citizens,  ib. 
tbeir  military  rirtues,  ib. 

and  their  richoa,  ib. 

increase  of  population,  and  how  ef- 
fected, ib, 
of  national  raloor,  88,  89. 

other  military  virtues,  89^ 
in  what  consists  the  wealth  of  a  nation, 
ib.,  ML 

not  in  revenues  of  sovereign,  8iL 

but  in  that  of  individuals,  89^  fiii. 
Strength  of  state  increased  thereby, 

when  may  be  employed  in  defense  of 

the  Ftfttc.  1^. 
State  should  have  income  proportionate 

to  its  expenditure,  ib. 
of  the  public  revenue  and  taxes,  t*(. 
should  not  increase  its  power  by  illegal 

means,  ib. 
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GOVERNMENT  (eonhnwMf). 

power  of  nation  relative,  fifi. 

should  be  measured  by  that  of  i(i 

neighbours,  i6. 
or  those  from  whom  it  has  any  thing 
to  ftar,  ib. 

is  sufficiently  powerful  when  it  eaa 

reiiiflt  attacks,  ib. 
of  the  prudence  requisite  herein,  %b. 

GRANARIES, 

proprie^  of  establishing  of,  36. 

GUARANTY.   Ste  TRKArres. 
for  observance  of  treaties,  235. 
what,  ih. 

gives  the  guarantee  no  right  to  interfenk 
ib. 

nature  of  the  ohligation  it  imposes, 
cannot  impair  the  rights  of  a  third  par^, 
ib. 

duration  of  the  guaranty,  ib. 

HARBOURS, 

of  seashore,  to  whom  belonging,  120. 

BEREBITART  STATK    Sm  Scccbssiyb 
Btats. 
what,  24. 

origin  of,  ib. 
when  may  be  changed, 
of  renunciations,  25. 
how  fax  binding,  ih, 
of  regents,  27. 

who  to  decide  disputes  respecting  succes* 
sion,  ib, 

foreign  powers  ought  not,  29, 

HOSPITALS.   See  War. 

erection  of,  for  invalids:,  208. 

HOSTAGES.   iSee  Treaty. 
who  are  such,  238^  239. 
given  for  observance  of  treaties,  ib. 
of  the  right  over  them,  2^ 
their  liberty  alone  pledged,  ib. 
when  they  are  to  be  sent  back,  tJ. 
whether  they  may  be  detained  on  any 

other  account,  ib. 
may  be  detained  for  their  own  actions, 

of  their  support,  ib. 
to  be  provided  by  party  giving,  ih. 
subject  cannot  refuse  to  be,  2i_L 
but  a  vassal  may,  t6. 
who  may  give  and  receive  hostages,  i6. 
rank  of  hostages,  ib. 
ought  not  to  escape,  ib. 
on  escape,  should  be  sent  back,  2^ 
death  of,  whether  to  be  replaced,  ib. 
of  him  who  takes  the  place  of,  ib. 
of  a  hostage  succeeding  to  the  crown,  ih. 
to  be  released  on  delivery  of  another  suf- 
ficient hostage,  t6. 
liability  of,  ends  with  treaty,  ih. 
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HOSTAGES  (continued). 

TioUtioD  of  txeaty  an  ii^joiy  to  the  hofi- 
ages,  2Mi 

abandonment  of,  bj  gOTcroipn,  ib. 
compoLBution  due  to  them  thereon,  ih. 
fato  of,  vfhQn  he  who  baa  givco  them  foUa 

in  hi*  engagement,  ib, 
may  transfer  his  allegiance,  ib, 
life  of^  caaiiot  bo  taken,  ib, 

IMMUNITIES.   See  PoPEBT. 

abuse  of  popish  clergy  in  respeet  of,  tL 
attempt  of,  to  escape  from  political  au- 
thority, ih. 
of  ibflr  church  posseasions,  72,  73. 

IMPERFECT  NATURALIZATION, 
what,  Ifli 

INHABITANT.  Coustbt. 
who  deemed  suoh,  102. 
the  foreignora  settlcil  in  a  country,  ib. 
their  rights  and  duties,  ib. 
aro  liable  to  the  laws,  ib, 
are  bound  to  defend  the  state,  ib, 
of  perftetual  inhahitants,  t6. 
who  aro  such,  ib, 
children  of,  their  rights,  ib. 

INHKEITANCE.   &«  Propbbtt. 

right  of  parties  to  bequeath  property, 

limitation  of  right,  ib. 

law  of,  in  England,  116,  note. 

INSTRUCTIONS.     See    MnnsTBB,  Pub- 
uc. 

to  public  minister*,  what, 

INTBRNAL  LAW  OF  NATIONS, 
what,  IriiL 
why  so  called,  tft. 

INTERNAL  POLICE, 

what,  82. 

esaential  to  preserre  order,  ib, 
regulations  to  enforoe,  ib, 
HoUaad  instanced,  ib. 

DTTERNATIONAL  COURT, 

difficnlt  to  csl-aWish,  liiL 
observatiuns  hereon,  ib, 

JURISDICTION, 

of  a  nation,  1^ 
nature  and  extent  of,  ib, 
nations  phould  rcMpoct  right  of,  ib. 
effect  of,  iu  foreign  countries,  ib.,  and  n. 
(107). 

JUS  POSTLIMINIUM, 
right  of,  defined,  aS2. 

foundation  of  right,  ih. 
duty  of  sovereign  herein,  ib. 
how  right  takes  effect,  222. 
nhother  among  alUe%  ib 


JUS  POSTLIMINIUM  ((eentinuecT^ 

of  no  yalidity  in  neutral  nations,  393. 
what  things  reoorerable  by  this  li^^ 

l%ht  when  presumed  to  be  reHnquisiid, 
ib. 

of  persons  who  cannot  return  ia  right  ot, 
ib. 

but  enjoy  it  when  retaken,  ib. 
whether  right  extends  to  property  ali<fi- 

at«d  by  enemy,  395. 
distinction  between  morable  and  ianor. 

able  property,  ib, 
whether  a  subdued  nation  can  eiyoy  thii 

right,  SiiiL 
dLitiuctioQ  herein,  ib. 
right  for  what  is  restored  at  the  peace, 

897. 

for  things  ceded  to  the  enemy,  ib. 
does  not  exist  on  conclusion  of  petc«,  iL 
why  always  in  force  for  prisoners,  ti. 
how  rights  of  prisoners  subsist,  SSL 
will  of  prisoner  at  war,  ib. 
marriage  not  dissolred  by  captiri^of  OM 

of  the  parties,  ib. 
regulations  respecting  right  of,  estsbliilM^ 

by  treaty  or  custom,  ib, 

JUSTICE  AND  POLITY, 

necessity  for  observance  of,  77^  IM 

a  nation  ought  to  make  justice  reip,Jl 

methods  of  doing  so,  ib. 

by  establishing  good  laws,  ih. 

by  enforcing  execution  of  tfasiBi  77,  S 

duty  of  prince  in  this  respect, 

how  be  is  to  dispense  Justice,  ib. 

shonld  appoint  enlightened  sod  vfn^ 

judges,  ib. 
ordinary  courts  shonld  determiDO  rtrm* 

causes,  Tfi. 
should  estebiish  supremo  courts,  iA. 
of  the  right  of  appeal,  ib. 
prince  shonld  preserve  forms  of  juitif*.  SI- 
should  support  authority  of  judgei, 
of  distributive  ju^stice,  ib, 
meaning  of  term,  ib. 
should  regulate  distribution  of  employ- 

tnents  and  rewards,  ib. 
of  the  jjuniihment  of  transgrossorf,  SL 
foundation  of  right  to  ponish,  ib. 
who  to  punish,  ib. 
of  the  criminal  laws,  ib. 
necessity  of,  to  prevent  crime*  ih. 
of  the  degree  of  punishment,  82. 
should  be  limited  to  safety  of  state, 
should  bo  proportioned  to  guill  of  paitji 

ib, 

should  not  be  sanguinary,  ib, 

consequences  thereof,  ib, 
execution  of  the  laws,  fi^ 
to  whom  belongs,  82i. 
duty  in  this  respect,  82^  8^ 
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JUSTICE  AND  POLITY  (continued), 
■hottld  not  aggravate  the  sentenoe,  £2. 

of  pardoning,  ib. 
au  attribute  of  tho  soTereigo,  ib, 
how  to  be  exerciBed,  ib, 
of  the  internal  police,  ib. 
in  what  it  consistn,  ib. 
esaentiol  to  prcsorre  order,  ib. 
regolsUons  to  enforce,  %b. 
Holland  instanced,  ib. 
of  dutiUiug  or  aingle  eombaty  &L 
eusiom  of,  eondemned,  ib. 
means  of  putting  a  stop  to  thia  disorder, 
84-87. 

of  the  obaenranee  of  joetice  between  na- 

Uone,  UHL 
neeesaity  for  obserraaoe  of,  ib, 
obligations  of  nations  to  coltiTate  it^ 

ib. 

right  of  refusing  to  submit  to  iigoatice, 
16L 

right  ft  perfect  one,  and  produces,  ib. 
the  right  of  defence,  ib. 
and  right  of  doing  ourselres  justice, 
ib. 

right  to  punish  injastice,  ib. 
right  of  nations  against  one  that  openly 
despises  justice,  ib. 

KING.   Se€  SoTEaEiQ5,  Sovkbbigx  Stati. 

LAKE.   Set  RrrxRS,  Btbbams,  and  Lakbb. 
proprietors  of,  who,  122. 
of  Uirlnerease  of  lakes,  ib. 

of  tho  land  formed  on  banks  of,  125. 
to  whom  belonging,  ib. 
where  bed  of,  dried  up,  ib. 
jurisdiction  over  lakes  and  rirers,  ib. 

LAW  OF  NATIONS, 

defined,  Iv. 

idea  and  general  principles  of  the  law  of 
nations,  Iv.,  Iriii. 
what  meant  by  a  nation  or  state,  Ir. 

it  is  a  moral  person,  ib. 
definition  of  tho  law  of  nations,  ib. 
general  view  of,  and  how  ascertained,  ib., 
n.  (1). 

present  sources  of  information  Uiercon, 
It. 

Tiolation  of,  when  a  ground  of  war,  ib. 
no  permanent  or  general  court  of,  «6. 
teaches  rights  and  obligations  of  nations. 

It.  in  note, 
knowledge  of,  osaential,  ib. 
how  knowledge  of,  asoertmned,  ib. 
Christianity  the  unfailing  rule  in  con- 

struction  of,  »6. 
in  Great  Britain  held  to  be  part  of  law 

of  the  land,  ib, 
sources  of  information  respecting,  enumO" 

rated,  t6. 
[h  what  light  nation  con$idered,  IrL 


LAW  OF  NATIONS  {oonHmued). 

In  tohtU  lawe  it  originaUy  eonneteOf  .Ti*  m 

originally  the  law  of  nature,  ib. 
tiiough  limited,  dtc,  by  cLrcumstances,  ib, 
definition  of  the  neeeeeary  law  of,  Iriii. 
application  of,  to  nations,  ib. 
internal  law  of  nations,  what,  ib. 
natural  law  of,  what,  ib. 
it  is  immutable,  ib. 
nations  cannot  make  change  in,  ib. 
nor  dispense  with  obligatioas  arising  from 
it,  ib. 

treaty,  Ao.,  contraTening,  unlawAil,  liz. 

when  otherwise,  t6. 
Societjf  €4tabli*hed  by  naturt  between  aU 
mankind,  ib. 
as  between  men,  ib. 
as  between  nations,  Ix. 
object  of  this  society  of  nations,  IxL 
general  obligations  herein,  ib. 

1.  to  benefit  Other  nations  without 

prejudice  to  itself,  Ixii. 

2.  tho  peaceable  onjuymcntof  liberty 

and  independence,  ib. 
effect  of  that  liberty,  IxiL,  Sfil.. 
nation  may  judge  for  itself,  ib. 
of  making  war  for  injuries  to,  Ixir. 
extent  of  that  right,  ib. 
Dietinctiont  beticeen  internal  and  external, 

per/eet  and  imperfect  Migatiom  and 

righte,  IxiL 
internal  obligation  binds  the  consoienoOy 

t6. 

external  relates  to  men,  ib. 
internal  obligation  is  of  the  same  nature, 
ib. 

though  varying  in  degree,  ih. 

external  is  divided  into  perfect  and  impetr- 

feet,  «6. 
perfect,  what,  ib. 
imperfect,  what,  ib. 
Equality  of  nation*,  Ixiii. 
all  naturally  equal,  ib. 
and  inherit  the  same  obligatioaa  ani 

rights,  ib. 

without  regard  to  power  or  weakness,  ib, 

effect  of  that  equidity,  ib. 
each  nation  mistress  of  her  own  actions, 
ib. 

when  righta  of  others  not  affected  thexoby, 
ib. 

Voltmtary  /air  of  natione,  ib.  and  note. 

what  meant  thereby,  t6. 

right  of  nations  against  infractors  of,  Lxlr. 

right  of  declaring  war,  i6. 

measure  of  that  right,  ib. 
Conventional  law  of  natione,  IxT.  tod  n* 
(Ixiv). 

what,  and  who  bound  by,  IxT. 

Cvetomary  Ime  of,  ib. 
founded  on  a  tacit  consent,  ib, 
how  distinguished,  i6. 
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LAW  OF  NATIONS  (eontUnud), 
general  niles  reapecting,  Ixy. 
how  far  obligatory,  Ixri. 
when  majr  be  rolioquiahed,  {h, 
Potitivt  law  of,  ib. 
is  of  three  kinds,  A. 
volnntary,  ib. 
castouiary,  ib. 
oonventional,  ih. 
from  whence  proceeding,  ih. 
deduced  from  the  will  of  nations,  %h, 
distinguished  from  natural  or  neceuary 
law  of  iwtions,  ib. 
Oentral  viaxim  rc^ptcting  u»e  of  necefary 
and  vol'tntary  law  of  naixwtf  ib. 

LEGISLATIVE  POWER, 
what,  11. 

to  whom  intrusted,  ib. 

may  be  to  the  sovereign,  ib* 

or  to  an  assembly,  ib. 

or  to  both  jointly,  ib. 
right  of,  to  change  the  constitution,  %b. 
only  extends  to  civil  and  political  laws, 

ib. 

aud  not  to  fVindamental  laws,  ib. 

LETTER  OF  MABQUE.   Sve  Rkprisal. 

what,  234. 
LIB, 

distinetioii  between,  and  mere  fidsehood, 

372,  373. 

when  bound  to  vpeak  the  troth  to  an 
enemy,  373.   Set  Emur. 

MANIFESTOES, 
what,  21^ 

MARITDIE  LAW, 

ancient  codes  relating  to,  It.  in  note. 

is  imporfecl,  ib. 

MARRIAGE, 

of  aliens,  177,  and  note. 

validity  and  construction  of,  in  England, 
166.  note,  177,  note. 

how  proved,  177,  note. 

not  dissolved  by  captivity  of  one  of  the 
parties,  3iii 
MBDUTION, 

what,  21&. 

in  time  of  peace,  ib. 

in  timo  of  war,  437. 

MERCENARY  SOLDIERS. 

who,  2S!L 
MILITARY  DISCIPLINE, 

impcrtance  of,  considered,  2S1L 

MILITARY  LAWS, 

necessity  of,  considered,  22iL 

MINISTERS,  PUBLIC, 
who  arc, 

of  the  several  orders  of, 
their  origin,  ib. 

their  representative  character,  iS. 


MINISTERS,  PUBLIC  {amu»u*d). 
Of  ai»b<u»ador*,  Set  Ajnissisoi 

are  ordinary  or  extraordinary,  ib. 

distinotioo  boroiu,  ib. 

privileges  of,  and  rights,      and  n.  (Utj 
Of  envoy*,  4ML 

are  ordinary  or  extraordinary,  %i, 

importance  of  the  latter,  ib. 
Of  rttidtntt,  ib. 

of  ministers  simply  ?o  called,  ib. 

representative  character  of^  i^. 

distinction  between  and  wUnitttrt  atn- 
ordinttry,  400, 

of  consul*,  agents,  deputiee,  commisora- 
er«,  Ae.,  iAL 

credentials,  what,  ib. 

character  of  minister  knows  by,  H. 
Inntntctiotu  of,  defined,  ib. 

what  they  contain,  ib. 
Bight  of  tendimg  atmbatmdon,  4^  iSl 
Of  the  right*,  priviUgtMf  and  immmitim  tf, 
iM, 

of  the  respect  due  to  them,  ih, 
persons  of,  sacred  and  inriolabls^  ik 

privilege  of,  from  arrest.  459.  note, 
particular  protection  due  to  him,  155. 
Injuries  to,  bow  redretsod,  ib. 
when  protection  to^  eommencee, 
what  due  to  them  in  countries  throifi 

which  they  pasp,  ib. 
Of  ttmhat»ador$  going  to  M  enemy 'i  ccnMMjf, 

467. 

when  may  bo  arrested,  ib. 
instanco  of  arrest,  ib. 
of  embassies  between  enemies,  ih. 
necessity  for,  ib. 
Of  heralda,  tnimpeterK,  and  drummtn,  Uk 
0X0  privileged  messoDgers,  tk 
persons  of,  to  be  respected,  ib. 
even  in  civil  war,  468. 162. 
may  be  rc'fused  admittance,  when, 
appearance  of  iasult  to,  should  be 
ib. 

by  and  to  whom  they  may  be  sett,  4?!. 

Indtpendence  nf  fortign  minirten,  ih. 
how  they  should  behave,  472. 
independence  of,  not  to  be  converted  istt 

licentiousness,  ib. 
must  confjnn  to  the  cnsioms  aodbwi(>f 

the  country,  472,  473. 
to  far  as  consistent  with  his  missioB,  ill 
Tampering  m'th  fd^li'fy  rf,  473. 
Bribery  of,  and  irhfn  ejrcumble,  473,  ili; 

of  making  presents,  Jtc,  by,  ib. 
HoxB  punishable,  475.  478. 

1.  for  ordinary  transgresfion!',  125. 

2.  for  offences  against  the  prince,  ti. 
right  of  ordering  away,  ib, 

or  of  repressing  him  by  force,  if  he  !»• 

hares  as  an  enemy,  476. 
or  where  bo  forms  dangerous  plotJ  ttil 

eonspiracies,  ib. 
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MINISTERS,  PUBLIC  (contimied), 
insteaoM  of  diwniMfcl,  421. 
what  may  be  dooe  to  him,  acoordiag  to 

tho  exigencies  of  the  com, 
of  ambaesadur  attempting  the  life  of  the 

•OTercign,  479. 
instances  respecting  immunities  of  pablio 

miniaters,  480.  4iLL 
what  reprisala  may  be  made  on,  481. 
why  not  in  general  permitted,  481,  4S2. 
Agr«ententt  of  aotMNW  r«t^eting  priviUget 

allowed  the  free  ezcrei^o  of  his  religion, 

exemption  of,  from  imposta,  4S4. 
to  what  extent,  ib. 

this  obligation  founded  on  tue  and  cas- 

tom,  4S5. 
0/  secret  tnini»tere,  ib. 
rights  and  duties  of,  485.  iM^ 
of  a  soToreign  in  a  foreign  country, 
conduct  to  be  pursued  towards,  ib. 
his  rights,  privileges,  and  security,  488. 

487. 

0/  deputies  to  etatee,  iSjL 

rights  and  immunities  of,  ib, 
safuty  to  persons  of,  ib. 

HINISIEIiS   OF  RELIOION.    ^S^  Re- 
UGioir. 

MlflSrONARIES, 

of  Uieir  employment  in  religions  matters, 

lis. 

of  refusal  of  admittance  to  them,  ib. 

MONARCHT.   iS'ee  QoTsnmfSKT. 

defined,  2. 

a  gOTemment  confided  to  one  person,  3. 
form  of,  considered,  2,  in  note. 
MONEY  AND  EXCHANGE, 

0/  tk4  ettahlighment  of  money,  45. 
utility  and  convenience  of,  ib, 
commorco  facilitated  by,  »6. 
duty  of  nation  with  respect  to  coin,  ib. 
impression  on  the  seal  of  its  standard 
Talue,  ib. 

should  be  coined  in  sorereign's  name,  ib, 
amount  of  coinage,  ib. 
of  increasing  value  of,  when  inexpedient 
ib. 

rights  in  respect  of,  46. 

state  alone  has  the  right  of  coining,  ib. 

of  counterfeiting  coin,  ib. 
an  offence  against  the  sovereign,  ib. 
though  made  of  standard  value,  t&. 
coining  a  prerogative  of  miges^,  ib. 
how  one  nation  may  injure  another  in  the 

article  of  coin,  4L 
as  by  counterfeiting,  ib, 
or  protecting,  Ac.  those  who  do,  ib. 
all  princes  equally  int«rested  in  extennin- 

ating  them,  ib.,  and  note. 
Of  txthange  ti\d  the  lam  of  commerce,  iZ. 


MONET  AND  EXCHANGE  {continued). 
a  oustom  of  merchants  for  remitting 

money,  i!L 
should  be  supported  by  good  laws,  ib, 
duty  of  nationi)  herein,  ib. 

MONOPOLT.  SeeCommtcm. 

duty  of  sovereign  to  hinder,  1x6. 

MUNICIPAL  COURT.   See  Jt  BisDicnoir. 
jurisdiction  of,  Iv.  in  note, 
cannot  enforce  treaty,  ib. 
when  otherwise,  ib. 

NATION.  SeeSrxn. 

law  of.   Ste  Law  ov  NA-noirf. 
meaning  of  term  nation,  Iv.,  L 
is  a  moral  person,  ib. 
susceptible  of  obligations  and  rights,  Iv., 
4. 

of  the  state  and  soverdgnty  of,  1. 
of  the  several  kinds  of  government  of,  2. 
Oeneral  principU  of  the  dutise  of  a  nation 
towards  ittclf,  4. 

should  act  agreeably  to  its  nature,  ib. 

should  preserve  and  perfect  itself,  t6. 

in  what  contil^t^  its  preservation,  t6. 

what  its  perfection,  ib. 

what  is  tho  end  of  civil  society,  5. 

of  the  nation's  obligation  to  preserve 
itself,  t6. 

also  to  preserve  its  members,  ih. 

has  a  right  to  everything  uoce^sary  for 
its  preservation,  6. 

or  which  may  promote  that  end,  ib. 

should  avoid  every  thing  that  might 
occasion  its  destmction,  8,  7. 

should  be  perfect  in  itself  and  state,  6. 

should   avoid    every  thing  contrary 
thereto,  7. 

of  the  right  derived  from  these  obli- 
gations, ib, 

examples,  i&. 

a  nation  ought  to  know  itself,  8. 
Common  dutuu  of,  iowarde  otkere,  133. 

foundation  of  those  dulie?,  133,  134. 
oflBces  of  humanity,  134,  135. 
difference  of  religion  chould  not  pre- 
clude the  performance  of  them, 

instances,  139,  140,  and  notes, 
general  principle  of  the  mutual  dudei 

of  nations,  lii. 
duties  of  a  nation  for  the  preservation 

of  others,  ib, 
should  assist  a  natioa  affected  with 

famine  or  other  calamity,  136, 

and  note, 
instances,  1^ 

should  contribute  to  the  perlbction  of 

others,  186i 
•f  the  right  to  require  the  offices  of 

humanity,  12K 
of  the  right  to  refuse  them,  ^, 
3D 
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NATION  (confin «(?<?). 

performuru  e  uf,  cannot  be  enforced,  138. 

mutual  lore  of  nations,  tb. 

each  nation  ihoold  enltivKte  the  fHend- 
■hip  of  othew,  138^  139. 

and  perfect  itaelf  for  the  advantage  of 
others,  139. 

to  tfllco  caro  of  their  glory,  ib. 

role  and  measnre  of  the  offices  of  hu- 
manity, 140. 

partioolar  limitation  with  regard  to  the 
prinoe,  141. 

no  nation  ought  to  injure  others,  141, 

in. 

moaning  of  the  word  injure,  1  11,  not«. 
how  far  ouo  nation  may  injure  the  oom- 

merco  of  another,  142,  note. 
oaM  of  rerolted  colony,  ib. 
should  nroid  giving  offenoe  to  others, 

142,  143. 

of  the  publication  of  libels,  143,  note. 
0/  tk«  protection  tought  by  a  nation, 
of  simple  protection,  93^  21. 
how  obtained,  and  terms,  ib. 
reserration  of  right  of  goremment,  ib. 
voluntary  submission  of  one  nation  to 

another,  Si. 
when  may  lawAiIly  do  so,  %b. 
on  what  terms,  ib. 

of  the  different  kinds  of  rnbmission,  %b. 
may  leave  inferior  nation  a  part  of  the 

sovereignty,  ib. 
may  totally  abolish  it,  ib. 
may  incorporato  the  two  in  one,  ih. 
right  of  citizens  when  nation  eubmita  to  a 

foreign  power,  ib. 
when  not  bound  to  submit,  ib. 
may  sell  effects  and  retire  elsewhere,  04^ 

these  compacts  how  annulled,  fi£. 
by  failure  of  protection,  05,  96^  and 
note. 

through  want  of  good  fdth,  fiiL 
by  infidelity  of  party  protected,  ib. 
by  encroachments  of,  protected,  ib. 
by  silence  of  party  protected,  95j  fifi. 
0/  the  $eparation  of  a  nation  from  a  rtate  of 

ichtch  it  it  a  memhfr,  96^  97. 
difference  between  incorporated  nations 

and  those  merely  in  a  state  of  sab- 

jection,  ^6. 
ihilure  of  protection  alone  no  ground  of 

separation,  ib. 
their  duty  when  in  danger,  fi7> 
to  use  cndeftvour*  to  maintain  themselves 

in  their  present  state,  ib. 
if  overcome  by  force,  may  treat  with  the 

conqueror,  ib. 
their  right  when  abandoned,  97^  8B» 
may  provide  for  their  own  safety,  97. 
instances,  97^  &S. 
0/  the  e$tabli»hment  o/,  in  a  country, 


NATION  («>fi/ifiMe</). 

poBsesjiun  of,  and  how  acquired,  ^ 
exclusive  right  thereto,  ib. 
comprehends  two  things,  ib. 
right  of  domain  and  empire,  ib. 
acquisition  of,  in  a  vacant  country,  99. 
empire  over,  acquired  with  dooudn,  a&. 
another  mode  of  acquiring  it,  ib. 
of  appropriation  of  a  desert  country  by  m 

nation,  ib. 
must  take  entire  possession,  ib. 
where  possession  in  a  few  wanderio^ 

tribesj,       100^  lOL 
by  treaties,  li^ 

our  duty  to  conform  to  general  costoms, 
153,  and  note. 

of  mutual  respect  sovereigns  owe  eacix 
other,  1^ 

how  sovereign   ought  to  maintain  his 
dignity,  154. 
0/  the  right  of  nation  to  teeurity,  ih. 

nature  of  this  right,  ib. 

gives  the  right  of  rc«i?tanee,  154,  16L. 

and  of  obtaining  reparation,  1^6,  161. 

gives  the  right  of  punishing,  ib. 

right  of,  against  a  mischievous  people,  ib. 

cannot  interfere  in  the  government  of 
another  state,  155,  and  note. 

one  sovereign  cannot  make  himself  judge 
of  conduct  of  another,  L55. 

how  far  may  interfuro  in  a  quarrel  be- 
tween a  sovereign  and  his  people, 

right  of  opposing  such  interference,  157, 
158. 

no  nation  to  bo  restrained  as  to  religiotn, 
158. 

oiBces  of  htunanity  in  these  matters, 
ib. 

Of  mi«*ionarie*,  ib 
may  order  them  to  leave  dominions, 
ib. 

their  duty  to  obey,  ib. 

of  the  circumspection  to  be  used  herein, 

m 

what  sovereign  may  do  in  favour  of 
those  who  profess  his  religion  ia 

another  state,  159,  160. 
Of  colon ie»,  101. 
when  they  become  a  part  of  the  mother 
country,  ib. 

Of  the  thingt  relating  to  that  ^alltthmcnt,  ib. 

See  COU.VTRT. 

Of  th«  mutual  commerce  betveen  natiom,  143. 
See  ComrvRCB. 

Of  the  dignity  and  equality  of  nattona,  149. 
dignity  of  nations  or  sovereigns,  ib. 
their  obligation  to  maintain  it, 

their  equality,  li8> 

their  precedence,  ib. 

none  can  claim  It  as  a  right»  ib. 
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AATIOK  (eontinned). 

how  fiur  power  and  antiqnitj  of  state  give 

it  precedence,  140. 
form  of  gorerament  immaterUI,  15iL 
8t&to  to  keep  its  rank,  though  govem- 

ment  changed,  %b. 
treaties  and  established  enstoms  to  be 

obserred,  ib. 
Instanoee  herein,  150.  i£L 
of  the  name  and  honours  given  by  the 

nation  to  its  condnctor,  liL 
rule  of  conduct  in  this  respect,  »6. 
right  of  BOToreign  to  assume  honours  and 

tiUes, 

right  of  other  nations  in  this  respect, 
their  duty,  ib. 

how  titles  and  honouiB  may  be  secured, 

m. 

0/  the  obtervanee  of  jiMtiee  hetreten  nationt, 
WL   See  Justice  axd  Polity. 

necessity  for  obser%'ance  of,  IfiflL  m 
obligation  of  nations  to  cultivate  it,  ih. 
right  of  refusing  to  submit  to  injustice. 
Ml. 

this  right  a  perfect  one,  ib.,  and  pro- 
duces, 
the  right  of  defence,  ib. 
the  right  of  doing  ourselves  Justice, 
ib. 

and  right  to  punish  injustice,  ib. 
right  of  nations  against  one  that  openly 
despises  justice,  ib. 
0/  terminating  ditputet  bthDten  naiumt, 

2jjL 

general  obseirations  herein,  ib. 

•rery  nation  bound  to  give  satlefoctlon, 

how  naUons  may  abandon  their  rights 
and  complaints,  ib. 

duty  of  soTcreign  to  insist  on  compen- 
sation for  wrongs  to  his  subjects, 
221L 

means  suggested  by  the  law  of  nature 

for  terminating  their  disputes,  ib. 

1.  by  amicable  accommodation,  ib. 

2.  by  compromise,  t6. 
S.  by  mediation,  ib. 

4.  by  arbitration,  277^  278. 
these   several    modes    described,  276, 

of  conferences  and  congresses,  27S. 
distinctions  to  be  made  between  midtni 

and  doubtful  cases,  27S. 
between  eteential  rights  and  tn/mor  ones, 

221L 

of  resorting  to  force  in  doubtfU  cases, 

m 

when  conciliatory  measures  may  be  dis- 
pensed with,  ib. 

effect  of  voluntas  law  of  nations,  280, 
2SL 


NATION  (conf»ni»«cO. 

equitable  conditions  to  be  offered,  281, 
2S2. 

rights  of  party  in  possession  in  doubtful 
cases,  ib. 

how  reparation  of  ii^ury  to  be  sought, 
ib. 

of  retcUiation,  282, 
when,  and  how  far  justifiable,  ib, 
of  the  Tarious  modes  of  punishment  with- 
out resortinp  to  arms,  283. 
of  retortion,  what,  ib. 
of  repri»aU,  what,  283^  2&L    See  Rb- 

PRISAIm 

Of  the  gfory  nf  a  nation,  HL    See  Glort. 
0/  the  conccra  a  nation  ma%/  have  in  the 

{Ktion*  of  her  eitizena,  161.  Se* 

CmzEK. 

Of  the  effeett  of  domain  between  nation;  14L 

See  Cou.NTRT. 
Of  the  righte  common  to  all  nationa,  178. 

See  Oblisatioxs  akd  Rights. 
Of  tear  between  naiiont,  See  War. 

Of  peace  between  nationt,  and  obligation  to 

cultivate  it,  i2a.   See  Peacb. 

NATIVES.   See  CotTHTRT. 

who  are,  101. 

those  bom  of  parents  who  are  oftiseni^ 
ib. 

succeed  to  rights  of  parents,  101,  ic. 

bom  of  foreigners,  101. 

become  citizens  by  tacit  consent,  iK 

NATURALIZATION, 

what^  102,  and  n. 

by  whom  granted,  U12. 

of  imperfect  naturalization,  ib, 

of  naturalization  by  birth,  ib. 

instances,  ib.  in  note. 

NATURAL  LAW, 
what,  IriiL  in  note. 

defined  to  bo  the  science  of  the  law  of 

nature,  Izvii.  in  note, 
of  God  and  our  conscience,  ib. 
the  basis  of  the  law  of  nations,  It.  in 

note. 

nations  subject  to,  and  bound  by,  Iri. 

NECESSARY  LAW, 
what,  IriiL 

application  of,  to  nations,  ih. 
why  so  called,  ib. 
is  immutable,  ib, 
nations  cannot  vary,  ib. 

or  dispense  with  its  obligations,  ib. 
maxim  concerning  use  of,  Ixvi. 

NEUTRALITY, 
what,  222. 

of  neutral  nations,  ib. 

conduct  to  be  obserred  by,  ib, 
imparU&Uty  of,  ib. 
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KEUTRALITT  (c<mltii«ie</). 

in  what  it  consist*,  332. 

relates  golelj  U)  war,  ib. 

what  a  breach  of  neatrality,  332,  333. 

an  all  J  mny  furnish  succoor  due  from 
him,  3.'^3. 

and  jet  rcmaia  neuter,  ib. 

of  the  right  of  remaining  neater,  ib. 

all  nations  may  remain  lo,  ib. 

unless  otherwise  bound  by  treaties,  ib, 

when  they  sbuuld  juin  in  the  contest,  ib, 

treaties  of  neutrality,  ib. 

when  lawful  to  enter  into,  tb. 

when  from  necessity,  ib. 

when  with  both  parties,  333^  3ii. 

foundation  of  rules  of  neutrality,  334. 

bow  levies  may  be  allowed,  Ao.,  wilhont 
breach  of,  ib. 

of  breach  of,  generally,  334,  2^ 

trade  of  neutral  nations  with  those  at  war, 
335,  and  note. 

of  seizing  the  property  thereoi^  23IL 

passage  of  troops  through  neutral  coun- 
try, m 

of  the  right  thereof,  ib. 

whou  may  b«  rufuBcd,  340,  343,  MJL 

permission  most  be  applied  fur,  M^L 

may  be  refused  for  good  reasons,  341. 

as  where  war  nnjust,  34i. 

in  what  case  may  be  forced,  341* 

fear  of  danger  authorixes  a  refund,  342. 

or  a  demand  of  erery  reasonable  security, 

whether  necessary  to  glre  aectiritiy  re- 
quired, ib. 

equality  to  be  obserred  towards  both  par- 
ties as  to  the  pa^sagr ,  Ml. 

no  complaint  lies  aguns^  neutral  state  for 
granting  passage,  ib. 

State  may  refuse  from  fear  of  xeseatm^t 
of  opposite  party,  ib. 

or  lest  her  country  shotild  become  the 
theatre  of  war,  ib. 

what  inuludtsd  in  grant  of  passage,  244. 

to  include  all  connected  with  passage  of 
troops,  ib. 

safety  of  passage,  ib, 

hoistilitieji  not  to  be  oommitted  in  neutrals' 
country,  ib. 

sea,  when  considered  part  of  territory, 
311,  in  note. 

of  contraband  goods,  337. 

what  deemed  sueb,  ib. 

distinctions  as  to,  ib. 

when  may  be  eonfiscated,  ib. 

of  «earcAiny  neutral  ships,  338,  339,  and 
note. 

foundation  of  right  to  do  so,  33jL 
neutral  .ship  refusing  to  be  searched,  and 

Cousetjuenccs,  ib, 
may  be  condemned  as  a  prise,  ib. 


NEUTRALITT  (conHmmd^ 

manner  of  soarch  generally  t«tdid  a 

treaties,  339. 
credit  usually  given  to  certiftcstM,  Hi 

bill  of  lading,  ib. 
unless  fraud  apparent,  339,  and  m\m. 
of  enemy's  property  on  bovd  stotnl 

ship,  339. 
liability  thereof  to  seisore,  339,  aaj  ml 
of  neutral's  property  on  botid  eseaj'i 

ship,  339. 
restoration  thereof  to  neotrsl,  ib, 
lAtter  to  bear  any  lou  reculiiiii  frt« 

capture,  ib. 
of  trading  with  a  bedeged  t«nn^  )3>, 

and  note, 
eommerce  with,  absolut«Iy  probilKtii 

m 

of  bhckadef  and  vioIaUon  tljencf,  ^ 

and  note.   iSee  Blockade. 
of  impartial  offices  of  neutnli,  ^ 
duty  of,  towards  Lelligi'Tect*,  ik 
may  render  impartial  assisianv;^,  ik 
Other  assistance  by  treaty,  do.,  ik, 
enemy  pursuing  ship  into  nmitnl  pen 

must  refrain  from  boftilitis  ]iar, 

344,  note, 
nor  can  ship  be  condemned  is,  2ii  i>9ii 
neutral  country  not  to  afford  sr»aut» 

troops,  245. 
conduct  of  troops  pasiiiig  thrMjii 

Iral  conntiy,  ib. 
stipulations  for  indcmmfieatiw  wtsa 

lOBS,  ib, 

OATH.   Se«  Treatiks. 

of  the  use  of,  in  treaties,  232. 
does  not  eonstitat«  the  obligntl^o,  H 
or  change  the  natnre  thereof,  ih. 
or  give  pre-eminenee  of  one  trestf  ikn 

another,  233. 
does  not  gire  force  to  an  inralid  tmt)', 

«. 

of  aneverationt,  ib. 

OBLIGATIONS  AND  RIGHTS. 
Di»t\nctiQn$  retptcting,  Irii. 
are  internal  and  external,  A. 
or  perfect  and  imperfect  ib. 

Internal  obligation,  what,  \b. 

binding  on  the  conscience,  A. 

always  of  the  same  nature,  ib. 
External,  what,  ib. 

relates  to  men,  Ac,  ib, 

is  either  perfect  or  imperfect,  ib. 

perfect  where  performance  msy  b< 
pelled,  ib. 

imperfect  when  only  a  ri^t  te  oflv  ^ 
Of  right*  retained  by  all  natiotu,  lli 

of  what  rights  men  cannot  be  dcfti^^ 
ib, 

right  still  remaining  from  primitive  Hif 
«of  communion, 
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OBLIGATIONS,  Ae.  {continued). 

introduction  and  teoit  rMtrietion  there- 
on, 1Z&. 

right  ntained  by  each  nadon  oyer  the 

property  of  others,  ib. 
right  of  neoesfity,  ib. 
right  of  proonring  prorisions  by  force, 

im 

when  this  right  may  be  resorted  to,  ib. 

right  of  making  nse  of  things  belong- 
ing to  others,  ib. 

eompensation  for  the  same,  ib. 

of  pressing  tcbsoIs  in  cases  of  Qoces- 
■ity,  ib. 

eompensation  to  be  made  for  servioes, 
t6. 

right  of  carrying  off  women,  ib, 
instance  of  the  rape  of  Sabine  women, 
ib. 

right  of  passage,  ISIL 

none  can  be  deprived  of,  ib. 

though  right  limited,  «6. 

right  of,  from  necessity,  ib. 

when  may  be  enforced,  ib. 

when  to  esoape  from  danger,  ib, 

of  right  of  ressel  to  force  entry  in  a 

foreign  port,  ib. 
right  of  procuring  necessaries,  ib. 
right  of  dwelling  in  a  foreign  ooontry, 

ib. 

right  herein  defined,  180^  181. 

right  of  use  of  things  inezhatuUltle, 

instances  of  rights,  ib. 

right  of  innocent  use,  and  what  meant 

thereby,  181,  ISi 
nature  of  Uila  right  in  general,  1S2. 
who  to  decide  thereon,  ib, 
where  right  doubtful,  ib. 
in  cases  not  doubtful,  ib. 
exercise  of  this  right  between  nationfli 

0/  the  right  of  domain^  IfiS. 
exerdae  of  that  right  by  nations,  9b, 
general  duty  of  the  proprietor,  ib, 
bound  to  grant  a  lawful  passage,  0^ 
but  sureties  may  be  required,  Uii. 
passage  of  morchandlae,  Hb. 
right  of  residence,  184,  111* 
should  in  general  be  granted, 
ualeM  required  for  onlawM  porposes, 
i&. 

what,  no  ground  for  expulsion,  18^ 
185. 

bow  to  act  towards  foreigners  desiring  a 

perpetual  residence,  IM. 
ot  the  right  accruing  firom  a  general 

permission,  ih. 
of  right  granted  as  a  ikronr,  lAL 
the  nation  ought  to  be  oourteous,  xb, 

PAOnON.  8f  iMMATTf  Coxvximox. 
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PAEDON, 

right  of,  in  whom,  83. 

an  attribute  of  sovereignty,  ib. 

of  the  exercise  thereof,  ib. 

should  be  without  injury  to  any  one,  ib, 

or  where  welfiue  of  state  requires  an 

exception,  ib. 
exercise  of,  should  be  for  advantage 

of  society,  ib. 

PASSPORT, 
what,  HQ, 

distinction  as  to,  and  safe  oonduet,  ib. 
by  whom  granted,  459,  in  note,  IQ^ 

PATRIMOIOAL  STATE, 
what,  30. 

doctrine  o^  refuted,  25,  80,  425. 
true  eoTereignty  inalienable,  35,  31,  32, 
and  notes. 

duty  of  sovereign  empowered  to  appoint 

successor,  32,  4^ 
must  have  at  least  a  tadt  ratifleation, 

32,  33. 

PBACE, 

what  peace  Is,  429^  43IL 
obligation  to  cultivate  it,  i2!L 
sovereign's  obligation  herein,  ib. 
extent  of  this  duty,  ib. 
of  the  disturbers  of,  42L 
how  far  war  may  be  continued,  431.  ^I3m 
peace  the  end  of  war,  4^ 
general  effects  of  peace,  ib. 
Treaties  of,  432  to  UiL 
defined,  431. 
by  whom  concluded,  ib, 
sovereign's  authority  herein,  432,  432. 
when  limited,  433. 

of  alienations  made  by  a  treaty  of  peace,  ib. 

to  what  extent  may  be  made,  433,  434. 

when  sovereign  may  dispose  of  what 
concerns  individuals,  43^ 

state  bound  to  indemnify  sufferers,  ib. 

whether  sovereign,  prisoner  of  war,  can 
oondnde  treaty  of  peace,  ib. 

when  he  may  negotiate  it,  <Sto.,  ib, 

who  then  to  conclude  it,  ib. 

daty  of  state  to  procure  release  of  sove- 
reign, 4M. 

when  may  be  made  with  an  usurper,  ib. 

allies  inoladtid  in,  ib. 

when  not  binding  on  allies,  436,  437. 

associates,  to  treat  each  by  Iiimsolf,  437. 

of  mediation,  ib. 

on  what  footing  peace  may  be  oooduded, 

ib. 

general  effect  thereof,  438^ 
engage  to  preserve  perpetual  peaee^  ib, 
of  special  oompromises,  ib. 
amnesty,  what,  4aifl. 
a  porpetual  oblivion  of  the  past,  ib. 
necessarily  implied  in  eveif  treaty  of 
peace,  ib. 
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PEACE  (eonttnued). 

of  things  not  mentioned  in  th«  ireaty, 

«f  things  not  Inolafled  therora,  ih. 

does  nut  extend  to  things  having  no  re- 

Ution  to  the  war,  t6. 
M  debts  contracted  with  individoals,  ib. 
or  to  moTaWps,  Ac,  «6. 
former  treaties,  mentioned  and  confirmed 

in  the  now,  are  part  of  it,  440. 
Of  tk«  execution  of  thote  trtatiet,  440  to  111. 
vhen  the  oblij^ation  of  the  treaty  oom- 

mencos,  4 10. 
publication  of  peace,  \b. 
ehoold  bo  without  delay,  (b, 
when  may  be  postponed,  440,  441. 
time  of  the  execution  thereof,  44T. 
lawful  excuse  for  delay,  ib. 
promise  void  when  party  has  hindered 

the  performance  of  it,  ib. 
cessation  of  contribntions,  442. 
products  of  the  things  ceded  or  restored, 

ib. 

in  what  condition  to  be  restored,  ib. 
import  of  word  re*tiMi<mf  ib. 
instances,  442,  443. 
Jnterprttation  of  treaty  of  peace,  443. 

1.  where  doubtful,  against  the  pre- 

scriber  thereof,  ib. 

2.  names  of  ceded  countries,  ib, 

how  to  be  understood,  ib. 
8.  restoration  not  to  be  understood  of 
those  who  have  volantarily  given 
themsolreH  up,  iAA. 
Of  the  obt^rvatice  and  breach  thereof,  ib. 
binds  the  nation  and  successors,  ib. 
to  be  faithfully  observed,  ib. 
plea  of  fear  or  force  docs  not  dispense 

with  its  observance,  i^. 
breach  of  what,  44fl. 
ways  in  which  it  may  be  broken,  %b. 
maybe  violated  in  throe  ways,  416  to  450. 
L  by  coaduct  contrary  to  the  nature 
thereof,  ^ 
to  take  up  arms  for  a  tntix  eanse, 

no  breach,  ib. 
bor  is  a  fubsequent  alliaooe  with  an 

enemy  a  breach,  447. 
distinction  to  be  made  between  a  now 

war  and  a  breach  of  treaty,  »6. 
JastiBablo   defence  no  hrea4>h  of 
treaty, 

causes  of  rupture  orf  aeeoont  of 
allies,  449. 
S.  by  conduct  contrary  to  its  jKir- 
tienlar  nature, 
instances  heroin,  ib. 
8.  by  violation  of  any  arilele,  ib. 
violation  of  a  single  article  breaks 
the  whole  treaty,  4&Q. 
00  distinction   1>ctween  more  and  less 
important  articles,  449. 


PEACE  {eoniinv^. 

of  penalty  annexed  to  the  ^olatka  a 
article,  450. 

studied  delays,  their  effwrt,  (h. 
of  inisurmountfrble  difficulii^  ik. 
when  time  must  be  allowed,  450,  iSL 
or  indemnity  givan,  46L 
preferable  to  recourse  to  arm*  t>. 
instraction  of  treaty  by  subject*,  iS. 
distinction,  if  not  imputable  to  s^rtfRip 
ib. 

the  treaty  not  broken  by,  ib. 

of  infraction  by  allies,  ib. 

right  of  offended  party  agaisit  vi(iiti.T 

of  treaty,  152. 
optional  to  declare  ti^ty  noil,  or  iIU 

it  to  subsist,  ib. 

PIETY.   See  Rkligioh. 

meaning  of,  fth^ 

its  influonco  on  happinp«i  of  natiaa,iK 
nation  ought  therefore  to  be  picnu,  iL 
should  bo  attended  with  knovledjt,  \t. 
consequences  of  want  of,  55,  iL 

POISON, 

use  of,  in  warfare  condcmDed  u  «te 
360. 

not  to  bo  adopted  by  way  of  re]iial,  iL 
of  poisoning  prisoners,  3&8i  36^  VSL 

use  of  poisoned  weapons  condemned, 
so,  of  poisooiiig  springs,  ih. 

POLICE.   See  Jvsncs  iujm  Pourr. 

POLITICAL  EQUILIBRIUM.  Atfia 
what,  212. 

POPE.     St«  POPBRT. 

POPERY, 

Abwtet  of,  parfirtilarised,  &L. 

1.  power  of  the  popes,  ib. 
extent  thereof,  66|  67. 
whence  it  arises,  fiL 

effect  of,  in  a  foreign  coart,  A 
instances,  &5  to 

2.  important  employments  wiism 

by  a  forei^fn  fiowcr,  68. 
disposal  of  eccle«ia.stical  dipuJifi,^ 
practice  hereof  a  vioUuigs  i»a«i 

right,  «6. 
nations  submitting  to,  cooificH 

ib, 

3.  powerfiil  sul^eets  depeadisf  m  • 

foreign  oourt,  68,  ffiL 
abuse  in  this  reppect,  fiS. 

4.  the  celibacy  of  the  prie^t^  ik 
for  what  cause  invented,  ib. 
praotiee  of,  oondemned,  69,  JL 
of  convents,  ib. 
marriage  advocated,  it, 

6.  enormous  pretensions  of  the  dtn?* 
ib. 

their  pre-cmincncy, 

its  pr^udice  on  good  order,  A 
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POPERY  (eoniinwd). 

6.  indepGndcttce  of,  71. 
immunities,  ib. 

their  attempt  to  escape  from  political 

authority,  ib. 
daixn  their  irumunities  from  God,  ib. 

7.  immunities  of  church  poRsessions, 

72,  23. 

same  immunity  claimed  for  pos- 
sessions of  the  church,  Z2. 
when  state  may  exempt  them,  ib. 

should  he  first  taken  for  the  use  and 

safety  of  the  Ktute,  2iL 
limit  of  exemption,  72* 

8.  excommunication  of  men  in  ofHce, 

m 

9.  and  of  sovereigns  themselves,  TAm 
instances  of  abuse,  U>. 

but  abuMs  not  confined  to  popes, 
ib. 

instance,  74i  75^  in  note* 

10.  the  clergy  drawing  every  thing  to 

themBelveii,  and  disturbing  the 
order  of  justice,  75^  Ifi. 

11.  money  drawn  to  Rome,  76. 

their  rapacity  herein,  ruinous  to 
the  court  of  Home,  ib. 

12.  laws  and  customs  contrary  to  the 

welfare  of  states,  t6. 
consequence  of  trusting  same  to  the 

clergy,  t6. 
its  pernicious  elTcct  on  the  state,  ib. 

POPULAR  GOVERNMENT.     Set  Go- 

VBKKMBKT. 

what,  2. 

empire  kept  by  state  in  its  own  hands,  2. 
also  called  a  democracy,  ib. 

PORTS.   Stt  Sba. 

to  whom  belonging, 

enemy  pursuing  ship  into  neutral  port 
mufst  refrain  from  hoi>Liiitics  there, 
344.  n. 

posirn^E  LAW, 

what,  Ixiv.,  Ixvi.,  Ixvii.,  and  notes, 
proceeds  from  the  will  of  nations, 
is  of  three  kinds,  Ixvi. 

1.  voluntnry,  what,  ib. 

2.  cuxtomary,  what,  ib. 

3.  conventional,  what,  ib. 

the  two  latter  called  the  arbitrary  law  of 
nations,  Ixvi. 

POSTLIMINIUM.  SfeJcsPosTumKHW. 

PRER0GAi;iVE8  OF  THE  CROWN, 
what,  15. 

with  respect  to  coin,  46.    Stt  Coin. 
in  matters  of  religion,  fi2.  Set  Rkligion. 
with  regard  to  public  property,  112±  Set 

Pbopertv. 
as  to  pardoning  oiTenders,  8^  Sec 

Pakdoh. 


PRESCRIPTION, 

of  usucaplion  and  prescription,  187,  and 
note. 

definition  of,  167,  Ac. 

in  derived  from  the  law  of  nature,  T  S7. 

what  foundation  required  for  ordinary 

prescription,  189. 
of  immemorial  prcisrription,  ib. 
claiciant  allegiug  reasons  for  his  sQence, 

proprietor  showing  he  does  not  intend  to 

abandon  his  right,  ib, 
pr^cription  founded  on  the  actions  of 

the  proprietor,  ib. 
usucaption  and  prescription  take  plaon 

between  nations,  ib. 
more  dilTicult  between  nations  to  found 

them  on  a  presumptive  desertion, 

190,  191. 

other  principles  that  enforce  prescription, 

ULL 

efiects  of  voluntary  law  of  nations  on 

this  Bubject,  lOL,  miL 
law  of  treaties  or  customs  heroin,  192. 
nations  should  adopt  rules  on  this  sub* 

jeet,  ib. 

exclusive  right  to,  not  acquired  by  pre- 
scription, 121. 
right  may  be  acquired  by  treaty, 

PRETEXTS, 

what,  304,  UQIL    Set  Wab, 

PRISONERS  OF  WAR.   &e  Wab. 

right  of  making,  353. 

arc  not  to  be  put  to  death,  348,  854. 

bow  to  be  treated,  35i. 

may  be  cotifined  and  fettered,  ib. 

but  not  to  be  treated  harshly,  t6. 

unless  guilty  of  crime,  ib. 
arc  seldom  ill-treated  by  European  n** 

tions,  ib. 
of  rcleasiiig  them  on  parole,  355. 
whether  prisoners  who  cannot  l>e  fed, 
Ac,  may  be  put  to  death,  ib. 

should  be  dismissed  on  parole,  t6. 
whether  may  be  made  slave*,  3M. 

in  what  cases  lawfril,  ib. 
eirhange  and  ransom  of,  357. 
object  of  detention  ol,  ib. 
time  of  exchange  or  ransom,  t6b 

when  proper,  t6. 
state  bound  to  procure  release  of,  ib. 

its  duty  to  provide  for  support,  ib. 
formerly  obliged  to  redeem  themselves,  t&. 
of  assasiiination  and  poisoning  of,  358. 

360,  3t)l. 
practice  of,  condemned,  ib. 
of  the  jus  postliminium  with  respect  to, 
39S. 

in  force  for  prisoners,  397. 

how  rights  of,  8ubsi»!t,  3M< 

may  dispose  of  and  will  property,  ik 
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PRIZE  COURT, 

how  constituted,  364,  392,  in  notes, 
questions  of  capture  or  prise  determined 

in,  364.  392,  in  note*, 
rules  respfrtinf?,  166,  note. 

I.  must  Itclorig  to  belligerent  country, 

ib.f  344,  note. 
S.  mast  have  act  a  ally  ntA  in  ooontiy 

to  which  it  lM*longp<l,  ib. 
3.  properly  condemned  must  be,  at 
time  of  condemnation,  in  ooontry 
where  sentence  pronounced^  ib» 

PRIVATEER.  SeeWA%. 

PROPERTY, 

Dilferent  kind$  of,  109. 

is  public,  common,  or  priTate,  ib, 
0/ public  property,  \00^  Ui 

what,  ma. 

called  by  Romans  res  commmm,  ib. 
of  what  it  consists,  ib, 
how  acquired,  ILIL 
of  the  rcTcnues  of  the  public  pro- 
perty, ib. 

naturally  at  the  sovereign's  disposal, 

ib, 

nation  may  grant  him  the  use  and 
property  of  its  common  poss^ 
riona, 

may  allow  him  the  domain,  ib. 
and  r^erve  to  itself  the  use  of  them, 
ib, 

of  taxea,  IIL   Set  Taxka. 

nation  may  reserve  to  itself  the  right 

of  imposing,  ib. 
of  the  sovereign  who  has  this  power,  ib. 
his  duties  with  respect  to,  112, 
of  eminent  domain  annexed  to  eove- 

reignty,  ib. 
hia  right  thereto,  ib, 
may  dispose  thereof,  ib. 
government  of  private  property,  US. 
0/ common  property,  113,  Ufi. 
what,  109^  UiL 

sovereign  may  make  laws  respecting, 
iia 

but  not  abuse  such  power,  ib, 

of  alienation  of  property  of  a  corpo- 
ration, ib. 

corporation  has  a  right  to  do  ao,  V>. 

how  that  right  should  be  exerdaed,  ib. 

whose  consent  reqtxisitc  therein,  ib. 

of  the  several  kinds  of  corporate  pro- 
perty, UAm 

uae  of  common  property,  ib, 

how  each  member  is  to  enjoy  it,  U>, 

must  not  injure  the  common  use,  t^. 

right  of  anticipation  in  the  use  of  it,  ib. 

instances  of  the  exerdae  of  this  right, 
ib. 

in  drawing  water  from  a  well,  ib. 
or  felling  tree  in  a  forest,  114. 


PROPERTY  (etmtinuf^. 

pra»ervation  and  repuin  of  mraww^ 

possessions,  llfi. 
eorpenses  hereof,  and  how  raised,  ih. 
duty  and  right  of  sovereign  herein,  iL 
0/ private  properly,  1 15,  llfi^ 
righta  of  proprietors  of,  llfi. 
when  sovereign  may  interfere  there- 
with, lb. 

may  subject  it  to  regulations  of  police, 
ib, 

may  compel  sale  of,  in  ca«»  of  neoe*- 

aity,  116j  LUL 
power  over,  in  other  instanoes,  ib. 

should  hinder  monopolies,  I1& 
of  inheritances  thereto,  ib. 
right  of  persons  to  bequeath  it,  ib. 
when  limited,  ib. 
Of  the  alienation  of  public  property,  ib» 
right  of  nation  herein,  t^. 
duties  of  nation  in  this  respect,  ti. 
in  cases  of  necessity,  ib. 
duties  of  the  prince  as  to,  112. 
cannot  alienate  it,  ib. 
though  nation  may  give  hun  a  ri^it 
to  \X,ib, 

hot  right  not  to  be  presumed,  ib, 

nUefl  respecting  alienation  between 
nationa,  ib. 

of  treaties  thereon,  ti. 

of  alienation  of  a  part  of  the  state,  US. 

ahould  only  be  in  cases  of  extreme 
necessity,  ib. 

rights  of  dismembered  party,  1 18,  119. 

not  obliged  to  receive  new  master,  119. 

whether  prince  has  power  to  dismem- 
ber the  state,  iL 

PROTECTION.  &eNATiov. 

of  protection  sought  by  a  nation,  &3> 
simple  treaty  of,  what,  93^ 
how  annulled,  9& 

PUBLIC  GRANARIES, 

propriety  of  establishing,  36. 

PUBLIC  WAYS, 

utility  of  highways,  canals,  iic,  43,  and 
note. 

duty  of  government  in  respect  of,  43, 

nhould  render  them  safe  and  commo- 
dious, ib, 

its  rights  in  this  respect,  ib. 

nation  should  contribute  to  expenses  of^ 
«. 

may  compel  people  to  labour  at,  44. 
or  contribute  to  the  expense,  44,  and 

see  note, 
foundation  of  the  righta  of  toll,  ib, 
abuses  of,  ih.,  and  notes, 
how  far  tolerated  by  arbitrary  law  ol 

nations,  t6. 
now  generally  settled  by  treatiea, 
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PUNISHMENT.    See  Justiob. 

0/  tratuijrettort,  81. 
fbondation  of  right  of  ponixhiog,  ib, 
founded  on  right  of  personal  safetj,  A. 
to  whom  it  belongs,  ib. 
of  the  laws,  and  their  execution,  i6. 
of  the  criminal  laws,  ib. 
necessity  of  these  laws,  ib. 
their  clvoice,  and  eHtabiishment,  81,  S2, 
Oftkt  degrtt  of  punithmttUt 
not  to  be  beyond  what  saletj  of  atate 

requires,  ib. 
what  to  be  considered  in  proportion- 
ing of  it,  ib. 
as  nature  of  crime  itself,  ib. 
opportunities  of  committing  it,  ib. 
degree  of  injury  done  to  the  pubUc,  ib. 
oonseqnences  of  unnecessary  aererity,  ib, 
importanoe  of  enforcing  the  law*,  ib, 

RANSOM, 

of  prisoners,  357. 

right  to  detain  till  ransomed,  t6. 

tame  of  ransom,  t6. 

generally  settled  by  treaty,  ib. 

right  of  sovereign  to  enforce  payment  of 

ransom,  iAA± 
conventions  relating  to  the  ransom,  41^ 
right  to  demand,  may  be  transferred,  ib, 
should  not  be  in  on  unlimited  manner,  ib. 
what  may  annul  the  convention  made 

for  the  rate  of  the  ransom,  ib. 
ransom  proportionate  to  rank  of  officer, 

ib. 

concealment  of  rank,  compact  may  be 

annulled,  ih. 
prisoner  dying  before  payment  of  ran- 
dom, ib. 

ransom  when,  or  not  due,  419.  420. 
instances,  ib. 

prisoner  released  on  condition  of  pro- 
curing the  release  of  another,  420. 

when  bound  to  return,  ib. 

where  prisoner  is  retaken  before  pay- 
ment  of  ransom,  ib. 

his  liability  to  pay  second  ransom,  ib, 

otherwise,  if  rescued  before  he  has  ob> 
tained  his  liberty,  4.21. 

of  ships,  &c^  414.  notea. 

prohibited  by  English  laws,  414,  note. 

RANSOM  BILLS, 

doctrine  of,  recognised  as  a  part  of  the 
law  of  nations,  414,  note. 

REBEL.        CmL  Law. 
who  are  rebels,  433^  424. 

sovcriMgn's  right  against,  422. 
obligatory  on  him  to  peribrm  promises 
to,  l^a. 

REGENT, 

when  to  be  appi  inted,  23. 
his  authority,  22 


RELIGION.    Set  Parr. 

0/  relijfion  external  emd  inUrnal, 
defined,  ib, 

as  an  affiur  of  conscience,  ib, 
or  an  aflair  of  state,  i^. 
Bighlt  of  individualt  as  to,  ib, 
should  acquire  knowledge  of  God  and 

his  laws,  ib. 
loTe  and  respect  due  to  God,  ib. 
libcr^  of  conMaen<»,  ib. 
right  to  exercise  choice  in  matters  of  re- 
ligion, 66^ 
importance  of  this  right,  56,  Qh. 
is  natural  and  inviolable,  ib, 
should  be  limited  within  juat  bounds, 

Pitblic  establishment  o/rtKgumf  ib, 
is  a  matter  of  state,  SlL 
and  under  jurisdiction  of  pditical  au- 
thority, ib. 
of  *  nation  how  established,  t6. 
Whm  asyttm  estahlished  religi/m,  ib, 
choice  of,  how  made,  ib, 
duty  of  nation  herein,  ib, 
majori^  to  have  choice  of,  ib. 
but  minority  to  have  liberty  to  follow 

their  own  religion,  i6. 
or  separate  from  society  of  majority,  t6. 
when  may  sell  their  proper^,  and  re- 
tire, ib.,  106. 
When  there  is  cm  established  religion,  ^ 
nation  bound  to  protect  and  support,  ib. 
when  may  make  changes  therein,  ib. 
of  the  danger  of  innovations,  ib. 
who  to  determine  on  chongee,  ib, 
in  case  of  a  now  religion  spreading,  ib. 
Duties  and  right*  of  tovereign  with  respect  to 
religion,  tb. 
When  no  religion  established,  ib. 
should  establish  one  by  mild  and 

suitable  means,  ib. 
i^ould  not  use  authority  or  restraint, 
ib, 

should  prevent  introduction  of  one 
pernicious  to  morality,  Ac,  ib. 
When  there  is  an  established  religion,  6fli 
duty  of  sovereign  to  watch  over  it,  ib. 

should  restrain  attempts  to  disturb  it, 
ib. 

his  right  to  interfere  in  such  case,  ib. 

how  right  to  be  exercised,  ib. 

objects  of  his  care,  and  tiie  means  he 

ought  to  employ,  6tL 
interior  as  well  as  external  religion 
should  be,  t6. 
Cf  toUrtitum,  ib. 
of  all  tenets  advisable,  ib. 
unless  dangerous  to  morality,  ib. 
Of  prim  e »  duty,  when  nation  resolved  to 
change  Us  rdigion,  tb. 
cannot  constrain  them  therein,  ftL 
but  may  exercise  his  own  religion,  i6* 
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RELIGION  ieontitnttd). 

difierence       docs  not  depHre  him  of 

his  crown,  fiL 
duties  and  rights  of  the  sovereign  rccoa- 

cilod  with  ihone  of  tiie  subjects, 

ib. 

Right  of  iovtnign  to  have  insptetion  aver 

maUas  of  rtlig^uii,  fiJi. 
should  have  ini>pcctioa  of  all  relating 

thereto,  ib. 
also  OTer  those  who  teach  it,  ib. 
its  exercu»c  aUvaatogeous  to  the  state, 

ib. 

a  prerogative  of  majesty,  ib. 
tight  of  uatioQ  to  delegate  this  power, 
16. 

sovereign's  duty  to  prerent  aboM  of 

rei-t'ivcil  religion,  63. 
his  authority  over  miuitfters  of  religion, 
ib. 

this  authority  described,  63^  61. 

cannot  a>m]M>i  ecclesiastic  to  preach 
against  Kin  conscience, 

duty  of  ecclesiaHtic  herein,  ib, 
role  to  be  observed  with  respect  to  eccle- 
siasticii,  tV). 

should  e[ij(^y  a  large  portion  of  es- 
teem, ib. 
-  should  have  no  authority,  ib, 

or  claim  inik'pcndence,  ib, 

should  be  subject  to  the  public  powers, 
ib. 

and  amenable  to  sovereign  for  their 

conduct,  lb. 
duty  of  sovereign  towards,  ib, 
should  cause  them  to  be  respected, 

ib. 

mnd  invest  them  with  authority  suffi- 
cient to  discharge  their  functions, 
ib, 

but  should  prevent  abuse  of  that  au- 
thority, ib. 

derg>-  when  formidable  as  a  separate 
body,  ib. 

JUctjpUulatiim  of  retuonM  ettablithing  tcnt- 
reign*$  righU  in  matttrt  of  rdigmif 

authorities  and  examples, 
Pemieiotu  conMequence$  of  dUnying  tovtreign 
to  he  head  of  the  church,  ib. 
abases  particularised,  ib. 

1.  Power  of  the  popes,  Sfi,    See  Popb- 

»r. 

extent  thereof,  66j  fij^ 
peniiciuuii  eSuct  of,  in  a  foreign  ooort, 
6L 

instanoes,  ib. 

2.  Of  important  employments  conferred  by 

a  foreign  power,  68. 
disposal  of  dignities,  ib. 
a  vio!aticin  of  a  nation's  right,  ib. 
subuiiiiuvQ  tlitireto  coudemnod,  ib. 


RELIGION  (eoniinmd) 

3.  Powerful  subjects  depending  uti  i». 

reign  court,  tJf^  G9. 
abuse  in  this  rfbpcct,  (ilL 

4.  The  celibacy  of  tlieir  pnesu,  tb. 
for  what  cause  invented,  ib, 
practice  of,  condemned,  2Q. 

of  convent^},  69^  70. 
marriage  advocated,  7SL 
6.  Enormous  pretei^eiomi  of  the  dergj, 
ib. 

of  their  assumed  pre-eminence,  ib, 
its  prejudice  on  good  order,  ib. 

6.  Independence  oC  ZL 
inimuniti^  o(  ib. 

attempt  of^  to  escape  from  political 

authori^, 
claim  their  immunities  from  God,  ib. 

7.  Immunities  of  church  possessions 

72.  73. 

wlicn  state  may  exempt  them,  TZ, 

limit  of  exemption,  ib. 

8.  Excommunicatiou  of  men  in  office, 

73i 

9.  And  of  sovereigns  themselves,  74. 
instances  of  thi«f  abuse,  71^75,  in  note. 

10.  The  clergy  drawing  every  thing  to 

themselves,  and  disturbing  the 
order  of  justice,  75^  7fi 

11.  Money  drawn  to  Rome,  Ifi 

12.  Laws  and  customs  contrary  to  ths 

welfare  ot  states,  ib. 
consequences  of  trusting  same  to  the 

clergy,  ib. 
pernicious  effects  thereof  on  the  state, 

ib. 

Right  of  naivnu  to  interfen  ttith  rdigim 
of  each  other,  157,  159. 

no  nation  can  be  restrained  with  re- 
spect to,  158. 

with  respect  to  mia&ionaric&,  ib. 

what  a  sovereign  may  do  in  &voar  of 
those  professing  his  religion  in  mu" 
other  country,  IM. 

RENUNCIATION, 
what,  25. 

Tilidity  and  effect  of,  25,  26. 

REPRISALS, 
what,  283. 

their  nature,  28?S,  2S4. 
accomplishmi'iit  of,  2S-t. 
what  required  to  render  them  lawftJ, 
ib. 

must  be  on  just  grounds  before  allowed, 
ib. 

npon  what  offects  reprisals   made,  H, 

and  note, 
general  reprisals,  what,  285,  note, 
state  should  oomponsate  thoao  who  nSec 

by,2M. 

sovereign  alono  can  order  reprisals^  ib. 
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REPRISALS  (amtimmf). 

termed  by  the  French — letters  of  marque, 
S86. 

•gainst  a  nation  for  the  actions  of  its 

subjects,  ib. 
but  not  in  favour  of  foreigners,  ib. 
those  who  have  given  cause  for,  ought 

to  indemnify  the  sufferers,  2SB. 
what  deemed  a  refusal  to  do  ju.stice,  886, 

arrest  of  subjects  by  way  of,  887.  481. 

instanceti  of,  t6. 

our  right  against  those  who  oppose  re- 
prisals, 287. 

just  reprisals  do  not  afford  a  just  cause 
of  war,  2M. 

how  we  ought  to  confine  ourselves  to 
reprisals,  or  proceed  to  extremities, 
288.  289. 

wnen  latter  course  preferable,  289. 

uf  reprisals  during  war,  MS± 

wheUier  may  be  made  on  ambai^sadors, 
Ac,  481,  ^ 

use  of  poison  not  to  be  adopted  by  way 
of  reprisal,  3filL 

REPUBLIC.     SU  GOVERMMBNT. 

what,  2. 

empire  intrusted  by  nation  to  a  certain 
number  of  citizens,  2. 

RESIDENTS, 
who,  MQ. 

RETALIATION  OF  INJURIES,  282, 283^ 

an. 

RETORTION,  283. 

REVENUE.   5^  PROPEnrr. 
of  the  public  revenues,  lliL 
at  whose  disposal,  ib, 
application  of^  ib. 

RIGHTS.    See  Oblioations  Aim  Riohts. 

RIVERS,  STREAMS,  AND  LAKES, 
right  of  nation  thereto,  I2{L 
of  river  separating  two  territories,  ib. 
rules  respecting,  t6. 

1.  where  nation  takes  ponsession  of 

country  bounded  by,  ti. 
priority  of  possession  gives  right,  ib. 
2*  and  appropriates  to  itself  the  use 

thereof,  ib. 

3.  where  poi»i>cssion  doubtful,  t6. 

4.  where  possession  long  and  andis- 

puted,  120.  and  note. 
6.  where  settled  by  treaty,  I2iL 
of  the  bed  of  a  river  dried  up,  or  taking 

another  coarse,  12L, 
the  bed  of,  beloogs  to  owner  of  river,  ib. 
of  the  right  of  alluvion,  ib. 
distinctiuQ  bctwcca,  and  avulsion,  ib. 
whether  it  produces  any  chaogo  in  the 

right  to  the  river,  t6. 
where  bed  of  changed,  122^ 


RIVERS,  Ac  (continued). 

right  of  soil  of  abandoned  ooune,  in 

whom,  L22. 
of  works  tending  to  turn  the  current  of, 

ib. 

when,  or  not  lawful,  ib. 

or  in  prejudice  of  right  of  others,  ib. 

rules  in  relntion  to  interfering"  rights,  tb. 

where  right  of  fishery  exists,  ib. 

in  cui^OH  of  navigation,  t6. 

of  lakes,  123^         Set  Lakes. 

proprietors  of,  who,  122. 

of  the  increase  of  lakes,  ib. 

of  land  formed  on  banks  of  lakes,  I2fi. 

where  bed  of  lake  dried  up,  ib. 

jurisdiction  over  lakes  and  riven,  ib. 

SAFE  CONDUCT, 
what,  li& 

distinction  between,  and  passport,  t^. 
right  of  sovereiga  to  grant,  t6. 

when  may  delegate  right,  ib, 
is  not  transferable,  ib. 
of  safe  conduct  granted  for  certain 
cfTccte,  ib. 

when  those  cl&cts  may  be  removed  by 

others,  ib. 
extent  of  the  promised  security,  ib. 
duty  of  party  granting  it,  417.. 
of  the  right  derived  thereby, 
whether  includes  baggage  und  domestics, 

ib. 

practice  to  specify  particulars,  i^. 
granted  to  father  does  not  include  his 

family,  ib. 
when  to  party  and  his  retinue,  ib. 

term  of  safe  conduct,  418. 
of  person  forcibly  detained  beyond  the 
term,  ib. 

of  respite  in  case  of  forcible  detainer  or 

sickness,  ib. 
does  not  expire  at  death  of  him  who 

gave  it,  ib. 
bow  may  be  revoked,  ib, 
time  allowed  in  case  of  revocation,  ib. 

SAFE-GUARD.    See  Ekxmt. 

what,  and  when  granted,  SfiS. 

SEA, 

its  use,  125. 

dominion  over,  125,  in  note, 
whether  it  can  be  possessed,  125. 
no  one  can  appropriate  to  himself  the 
use  of,  t6. 

attempt  to  exclude  another  does  it  an 

injury,  I2& 
attempt  an  injury  to  all  nations,  tb, 
exclusive  right  may  bo   acquired  by 

treaUes,  ib. 
but  not  by  prescription,  or  long  usage,  127. 
nnless  by  virtue  of  a  tacit  agreement,  ib. 
but  sea  near  the  coasts  may  become  a 

property,  ib. 
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PR  A  (cbnirmted). 

reason  for  appropriating  the  sea  near  the 

coa«t,  iiiL 
bow  far  this  possesaion  may  extend, 

128.  129. 
of  shores  and  ports,  13SL 
of  bays  and  straits,  129^  130. 
of  ftraita  in  particular,  130. 
of  tax  in  ri^ht  of  passage,  ib. 
of  the  right  to  wrecks,  ib* 
when  allowed,  ib. 
to  whom  l)elonging,  ib. 
of  a  sea  included  within  the  tarritOTiea 

of  a  nation,  130i  L2L 
of  the  jurisdiction  over  the  aea,  13L 
empire  and  domain  over,  not  ineepara> 

ble,  ib. 

of  children  bom  at,  lOa.   &«  CotnrraT. 

9EAKCH.   See  NxtTTRiaiTT. 

right  of,  in  neutral  ships,  388,  339. 
consequences  of  refusal,  ib. 
osually  settled  by  treaQr.  ib. 

SEPARATION, 

of  a  nation  from  the  state  of  which  it  is 

a  member,  96. 
when  allowed,  96^  97. 
when  conquered  or  abandoned,  97. 
mere  failure  of  protection  not  sufficient, 

8ETTLEMENT.   See  Couhtet. 
what,  Lil2^ 

when  may  be  changed,  ib. 

distinction  between,  and  habitation,  ib. 
of  natural  or  original  settlement,  ib, 
acquired  settlement,  what,  ib. 
SHORE,  12^    Stt  Sea. 

SLAVERY, 

of  the  right  to  condemn  prisoners  to, 
356^2^   See  FvusovuK. 

SOCIETY.    See  Law  or  Nations. 

of  the  establiahment  of  natural  society, 
lix. 

its  necessity,  ib. 

its  duties  and  obligations,  Ix.  IxL 
its  object,  Lxi. 

general  laws  deduced  therefrom,  Ix.  Ld. 
Lxii. 

benefit  of  others,  without  prejudice  to 

ourselves,  lxi.  IxiL 
the  liberty  of  nations,  IxiL 
effect  of  this  liberty,  ib. 
the  right  of  judging  for  herself,  IxiL  346. 
importance  of  this  law,  Ixiv. 
violation  of^  a  ground  of  war, 
extent  of  right,  ib. 

must  not  affect  the  liberty  of  nations,  ib. 

SOLDIERS.   See  Wab. 

right  pf  raising,  293. 

of  eoIisUueat  uf,  294.  1 


SOLDIERS  (cfyntiftutd) 

their  pay  and  quarters,  296. 
of  mercenary  soldiers,  2^ 

SOVEREIGN, 

obligations  and  rights  of,  IS. 

who  is  a  sovereign,  1,  12. 
established  for  the  advantage  of  socaetr* 
13. 

representative  character  of,  14, 

origin  of,  ib. 

is  intrusted  with  the  obligations  of  tb* 
nation,  t6. 

and  invested  with  its  right*,  14. 
rights  of  in  this  respect,  14,  16. 
ought  to  know  the  nation,  16. 
extent  of  his  power,  ib. 

his  prerogatives,  ib. 

to  respect  and  support  the  laws  funda- 
mental, t6. 

may  change  those  not  fundamental,  ib. 

ought  to  maintain  the  existing  laws,  IB, 

in  what  sense  subject  to  the  laws,  ib. 

person  of,  sacred  and  inviolable,  17. 

nation  may  curb  a  tyrant,  17,  18. 

may  withdraw  itself  from  his  obedieooe, 
ib. 

arbitration  between,  and  his  subjects,  30. 
obedience  which  subjects  owe  to,  SI. 
when  may  resist  him,  ib. 
appointment  of  ministers  by,  33. 
duty  of;  in  establishing  glory  of  the  na- 
tion, 9K 

of  pardoning  offenders.    See  pAaoov. 
right  of,  to  grant  privilege  of  safe  con> 
duct,  416. 

duty  of  state  to  procure  release  of^  when 
a  prisoner,  iSfi. 

right  of,  over  property  of  subject  Sm 

P&OPaKTT. 

SOVEREIGN  STATE, 
what,  S. 

ta  lueh,  though  bound  by  aa  uaeqiil 

alliance,  ib. 
or  by  troaty  of  protection,  ih. 
or  to  pay  tribute,  ib, 
or  to  do  homage,  ib. 
two  states  subject  to  the  same  prfsee, 

may  be,  8. 

•0  of  states  forming  a  federal  repuUie^  A. 

when  it  ceases  to  be  such,  4. 

when  under  dominion  of  another,  Aw 

SOVEREIGNTY.     Se»    alto  SoTnvoB 

Stats. 
what,  3. 

indivisibility  of,  S7. 
is  inalienable,  31. 

SPY, 

of  the  employment  of,  STSf  87^  S68. 
STATB.    ^«  Natiov,  Law  or  NAtuM^ 

SOTSBKiaSTT. 
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8TATE  (contmved). 
lU  conttUtUion,  8. 
dtttie*  and  rights  of  the  nation  in  re- 
spect to,  ib, 
of  the  public  authority  of,  ib. 
n^on  should  chooso  the  best  constitu- 
tion, 9. 

of  the  poh'ticaly  fondamental,  and  civil 
laws  of,  ib, 

of  the  support  of  the  constitution,  and 
obedience  to  the  laws,  9,  10. 

rights  of  nation  with  respect  to  its  con- 
stitution and  government,  10. 

maj  reform  its  government,  ib» 

and  change  its  constitution,  Ut, 

of  the  legislative  power  of,  1 1. 

right  of;  to  change  the  constitation,  i6. 

of  the  caution  necenaxy  herein,  13. 

is  the  judge  of  all  disputes  relating  to 
the  government,  ib. 

no  foreign  power  has  a  right  to  interfere, 
ib, 

several  kinds  of  states,  23. 
STRAIT.    See  8ba. 

of  refusing  passage  throagh,  130. 
of  levying  tax  on  vessels  passing  through, 
ib, 

STREAM,  120, 12L    See  Rivee,  SiBiAaia, 
Avn  Lakes. 

SUBMISSION.    See  Natiow. 
of  one  nation  to  another,  S4. 
diffisrent  kinds  o(  i&. 
right  of  citizens  on,  t6. 

how  treaty  of,  annulled,  ^5. 
distinction  between,  and  incorpora* 
tion,  ^ 

SUBSIDY.   Sh  Ehxmt. 

what,  224. 

SUCCESSIVE      OR  HEREDITARY 
STATE, 
what,  34. 
origin  ot,  ib, 

when  may  be  changed,  25. 
ought  to  be  kept,  26. 
of  renunciation,  35. 
when,  or  not  binding,  ib, 
of  regents,  27. 

indivisibility  of  eovereigns,  ib, 

who  to  decide  disputes  respecting  suc- 

oession,  ib, 
ought  not  to  depend  on  Judgment  of  ft 

foreign  power,  29. 

BUPPLIOANT.  Sm  Couhtst. 

who  are,  101. 

fooh  as  implore  protecUon  of  a  sove- 
reign against  nation  they  hare 
qaitted,  ib. 

BUBETT.  GuABAHTT. 

foi  obeervanoe  of  treaties,  2^  Sm 
Tbiatt. 
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TAXES, 

imposition  and  regulation  of,  ILL 
each  citizen  to  contribute  according  to 

his  ability,  ib. 
nature  of  the  obligation,  ib. 
nation  may  reserve  to  itself  the  right  of 

imposing  them,  ib. 
of  money  bills,  111,  in  note, 
of  the  sovereign  who  has  this  power,  i6. 
duties  of  sovereign  with  respect  to,  ib. 
application  of;  LU> 

TERRITORY.   &*  CoumT. 

TESTAMENTS, 

vahdity  of,  how  decided,  167. 

bow  construed  in  England,  167,  note. 

prisoner  of  war  may  make,  2^ 

TOLERATION.  See  Reuoiom  am)  P»tt. 

when  universal  toleration  advisable,  60^  ' 
is  so,  imless  tenets  dangerous  to 
ralityj  ib, 

TOLL.    See  PUBUO  WatB. 

^undation  of  right  to,  44,  115. 
nature  and  object  of  imposition  of;  44. 
on  whom  imposed,  44,  and  note. 

TRADE,  37  to  43.   See  Commsbck. 
TREATIES, 

0/  ttlUance  and  other  public  tnatia^  193. 

nature  of  treaties,  192^  and  note. 

of  pactions,  agreements,  and  conven- 
tions, 122. 

by  whom  treaties  are  to  be  made,  ib, 

state  under  protection  may  make,  Uta. 

limitation  of  right,  ib. 

of  treaties  concluded  by  proxies  and 
plenipotentiancs,  ib, 

by  whom  ratified,  t6. 

validity  of  treaties,  IM. 

injury  does  not  render  them  void,  ib, 

duty  of  nations  herein,  ib. 

if  injurious  to  state,  a  nulli^,  ib. 

•o,  if  made  for  unjust  or  dishonest  pur- 
poses, 135. 

contraction  of;  with  those  who  do  not 
profess  the  true  religion,  ib. 

obligation  of  observing  treaties,  ISfi. 

nccesgity  of,  acknowledged  by  all  na- 
tions,  ib. 

glory  to  nation  resulting  therefrom,  t6. 

instances,  196. 

violation  of,  an  act  of  injustice,  ib, 

cannot  be  made  contrary  to  those  pre* 
viously  existing,  ib. 

how  concluded  with  several  nations  with 
same  view,  IflZ^ 

the  more  ancient  ally  entitled  to  pre- 
ference, t6. 

no  assistance  in  an  unjust  war,  ib. 
General  division  of  the  tubj'ect,  19«- 

1.  those  relating  to  things  ahreadj  diM 
by  the  law  of  nature^  16. 
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TREATIES  (amiinued). 

2.  those  relating  to  furtl  er  engagements, 

189. 

the  former  described,  ib. 

ooUiBion  of  these  treaties  with  dutj 

we  owe  ourselves,  ib. 
treaties  bj  which  we  barely  promise 

to  do  no  injury,  ib, 
utili^  thereof,  t^. 

treaties  concerning  things  not  nap 

turally  due,  ib. 
these  treaties  described,  ib, 

are  fqunl  or  unc«p*al,  198.  1 9Q- 

o{  eipml  treaties,  ISfl^ 

obligation  of  preserving  equality  in 

treaties,  1^ 
difference  between  eqaal  and  unequal 

treaties,  200. 
'         of  unequal  treaticR  and  alliance*,  ib. 
are  divided  into  two  classes,  ib. 

1.  where   inequality   on  side  of 

stronger  power,  ib. 

2.  where  on  side  of  inferior,  ib, 
of  unequal  alliances,  201. 

either  impair  the  sovereignty,  or  they 

do  not,  f6. 
how  alliance  with  diminution  of  sove* 

reignty   may   annul  preceding 

treaties.  202.  20.3. 
should  be  avoided  as  much  as  possible, 

mutual  duty  of  nation>i  with  respect 
to  unequal  alliances,  ib. 

of  those  where  inequality  on  the  side 
of  the  more  powerful  party,  203. 

how  ine<]uality  may  be  conformable 

to  the  law  of  nature,  2Ma 
when  imposed  by  way  of  punishment, 

205. 

of  personal  and  real  treaties,  ib. 
personal  alliance,  what,  ib. 
expires  with  him  who  makes  it,  ib. 
real  alliance,  what,  ih. 
always  attaches  to  the  state,  ib, 
unless  limited,  i6. 

distinctions  between,  to  be  observed, 
ib. 

general  rules  respecting,  ib. 

naming  contracting  parties  in,  does 

not  make  it  personal,  ib. 
alliance  by  a  republic  is  real,  ib. 
subsists,  though  form  of  government 

changed,  206. 
of  treaties  concluded  by  kings  or  other 

monarclis,  tb. 
of  perpetual  treaties,  ib. 
of  those  for  a  certain  time,  ib. 
of  treaties  for  king  and  his  successors, 

ib. 

treaties  for  the  good  of  the  kingdom, 
2QI. 


TREATIES  (wntinutd). 

presumption,  how  to  be  hwMa 

doubtful  cases,  207. 
instances  in  illustration,  207,  SOgl 
obligations  and  rights  resuhini  {t« 

a  real  treaty  pass  to  the 

cessor,  2Q8.  ' 
but  general  custom  tat  soeonna 

renew  them,  ib. 
of  treaties  accomplished  or»  fer  iL 

and  perfected,  208.  m 
of  those  accomplished  in  part, 
personal  alliance  expires  if  out 

parties  ceases  to  rei^.  HL 
of  those  in  their  own  iuitux«  p<aou. 

211. 

where  concluded  for  defence  of  kii? 

and  royal  family,  %L 
when  binding  where  king  dsprindy 

his  crown,  ib. 
distinction  when  dethroned  bj  nbck 

and  lawfully  dethroned,  ih. 
instances  of  Louis  4th  mi  b{ 

WiUiam,  212. 
obligation  of  a  real  alUance  when  lis 
king  is  dethroned,  ib. 
Of  the  dissolution  and  rr /loea/ frtiVv  i 
expiratiou  of  alliance  made  for  a  Hiu'^i 

time,  212. 
of  the  renewal  of  treaties,  ib. 
of  the  tacit  renewal  of  213^  21L 
how  dissolved  when  violated  byaoirf 

contracting  parties,  214. 
violation  of  one  treaty  does  not  and 

another,  ib. 
when  violation  of  part  cancels  the  slwie, 

is  void  by  the  destruction  of  one  of  da 

contracting  parties,  216. 

but  not  by  btate  placing  jtM:Il  uaiis:  pro- 
tection of  another,  *b. 

of  treaties  dissolved  by  mutual  coaMt 

0/ public  cotwentiofu  in  naturt  of,  ilL 

CONVBXTIOK. 

when  made  by  sovcreigus,  ib. 
of  those  by  subonlinate  powers,  A 
of  treaties  concluded  by  public  p«B« 

not  having  sufficient  power,  Hi 
of  the  agreement  called  Sponsio,  ib. 
state  not  bound  thereby,  220. 
effect  of,  on  promiser,  f^. 
sovereign,  how  far  l>ound  by,  S23i 
Of  the  faith  of  treat ieg,  220. 

what  is  sacred  atnon<j  nations,  ib, 
treaties  are  held  sacred  hetween  uitioM 

ib, 

faith  of  treaties  is  sacred,  ib, 

and  he  who  violates  them  violate!  tk* 
law  of  nations,  ih. 
right  of  nations  against  violator,  2^ 
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TREATIES  (continued).  I 
Tiolation  of,  by  the  popes,  22(L 
this  abuse  authorized  by  princes,  22L 
use  of  an  oath  in  treaties,  232. 
does  not  conj«titute  the  obligation, 
or  produce  new  obligations,  t6. 
or  change  the  nature  of  them,  t6. 
it  gives  no  pre-eminence  to  one  trea^ 

above  another,  ib. 
cannot  give  force  to  a  treaty  inndid, 

o(  atseteraiion*,  222< 

violation  of^  disgracefal,  t6. 

faith  of  treaties  does  not  depend  on  the 

difference  of  religion,  233. 
precautions  to  be  ob8or\ed  in  wording 

of,  m 

of  subterfuges  in  treaties,  234. 

an  evidenUy  false  interpretation  iocoo- 

aiitent  with  faith  of  treaties,  ib* 
&ith  tacitly  pledged,  t6. 

Of  tentrifm  ;^rfn  far  ohtervanft  of,  235* 
guaranty,  what,  tb. 

gives  the  guarantee  no  right  to  inteifiBre, 
ib. 

nature  of  the  obligation  it  imposes, 

cannot  impair  the  rights  of  a  third  party, 

duration  of  the  guaranty,  ib. 
of  treaties  with  surety,  237. 
of  pawns,  securities,  and  mortgages, 
ib. 

right  of  nation  over  what  she  holds  as  a 

pledge,  237,  238. 
how  obliged  to  restore  it,  23B. 
how  she  may  appropriate  it,  ib. 
of  hosiagiH,  23S,  239.     Set  Ho8T> 

AOK. 

Of  the  intfrprftation  nf  trtatirs,  244. 
necessity  of  establiMhiiig  rules  of,  ib. 
general  observations  herein,  844.  and 

notes, 
maxims  respecting,  ib. 

1st,  not  allowable  to  interpret  what 
has  no  need  of  interpretation, 
ib. 

3d,  if  he  who  could  and  ought  to 
have  explained  himself,  and  has 
not  done  it,  it  is  to  his  own 
detriment,  21^ 

8d,  neither  of  contracting  parties  to 
interpret  according  to  his  own 
fimcy,  ib. 

4th,  what  is  sufficiently  declared 
is  to  be  taken  for  true,  245. 

21iL 

6th,  int  rpretation  onj»ht  to  be  made 
according  to  certain  rules,  24  fi.  ' 
&ith  of  tr«>nties  lays  an  obligation  to 

foUoT*  these  rules,  212. 
general  rule  of  in  erpretation,  ib. 
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TREATIES  {continue^. 

should  be  oonfonnai)le  to  common  usage, 

how  ancient  treaties  to  be  interpreted, 
ib, 

of  quibbles  on  words,  21S& 

rule  for  avoiding  ofi  i6. 
mental  reservations  not  allowed,  ib. 
technical  terms,  how  interpreted,  250. 
of  terms  whose  signification  admits  of 

degrees,  ib. 
of  figurative  expressions,  ib. 
of  equivocal  expressions,  251. 
rule  for  latter  cases,  ib, 
not  ne<%«sary  to  give  a  term  the  same 

Bcnise  everj'wherc  in  the  same  deed, 

252. 

absurd  interpretations  i^ould  be  re- 
jected, \b. 
alwurdity  described,  and  instances,  ib, 
interpretation  rendering  treaty  void  not 

to  be  admitted,  253. 
obscure  exprciisious,  how  interpreted, 

interpretation  founded  on  the  connection 

of  the  discourse,  ib. 
or  drawn  from  the  connection,  &c.  of 

the  things  themselves,  255. 
to  be  founded  on  the  reason  of  the  deed* 

256. 

how,  where  many  reasons  have  con- 
curred to  determine  the  will,  257. 

what  constitutes  a  Kuflicient  reason  for 
an  act  of  the  will,  ib. 

extensive  interpretation  founded  on  the 
reason  of  the  act,  ib. 

of  frauds  tending  to  elude  laws  and 
promises,  258. 

of  restrictive  interpretations,  259. 

use  of,  to  avoid  (tilling  into  absurditiea, 
ib. 

or  into  what  is  unlawful,  ib. 

or  into  what  is  too  severe  and  bnrthen« 

some,  260. 
how  it  ought  to  restrict  the  signification 

agreeably  to  the  subject,  ib. 
when  chanf^e  happening  in  the  state  of 

things  I'unuB  an  exception,  2fil. 
interpretation  of,  in  unforeseen  cases, 

2fi2. 

reasons  arising  from  the  possibility  ana 
not  the  existence  of  the  thing,  ib. 

where  expressions  capable  of  an  ex- 
tensive and  a  limited  sense,  2fi2. 

of  things  favourable  and  things  odious, 
ib. 

favourable,  when  tending  to  the  common 

advantage,  264. 
odious,  when  to  the  contrary,  ib. 
so,  of  things  useful  to  human  society, 

2fi5. 

whatever  contains  a  penalty  is  odious,  ib. 
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TREATIES  (continued). 

so,  whaterer  renders  a  deed  Yoid  ii 

all  tending  to  change  the  preaent  state 

of  things  ii  faTOorabla,  i6. 
the  contrary  is  odious,  ib. 
oTthingii  of  a  mixed  nature,  26fl, 
interpretation  of  favourable  things,  id. 
rales  re«p«cting,  ib. 

1.  utmoRt  latitude  to  be  given  to  terms 
used  according  to  common  usage. 
ib. 

5.  terms  of  art  to  receive  the  fullest 

interpretation,  267. 

3.  but  not  in  on  improper  signification, 

unless  from  neoeaai^,  267. 

4.  signification  to  be  restricted,  when 

leading  to  absurdity,  ib. 

6.  to  be  restricted  where  equity  or  a 

great  common  advantage  requires 
it,  ib. 

interpretation  of  things  oA'oms,  »6. 
should  be  limited,  267^  2fia. 
examples,  2G8.  2B^ 

how  deeds  of  liberality  shoold  be  inter- 
preted, 270. 

where  a  collision  of  laws  and  treaties, 
ib. 

General  ntieg  receding  interpr^ation  oft 

ib. 

I.  where  bare  pemtiuion  incompatible 
with  prescription — latter  preferred, 
271. 

%,  treaty  permitting^  to  give  way  to  that 
forbidding,  ib. 

8.  so,  that  which  ordainM^  to  g^ve  way  to 

that  which  forbids,  ib. 
4.  where  collision  between  two  affinnap 
tive  treaties,  latter  to  be  preferred. 
ib. 

when  otherwise,  ib. 

6.  of  two  laws  or  conventions,  the  less 

general  preferred,  272. 
treaty  not  admitting  of  delay,  to  be 
preferred  to  that  to  be  done  at 
another  time,  22^ 

7.  of  two  competing  duties,  the  most 

important,  &c,  preferred,  ib, 
6>  of  two  promises,  the  party  promised 
to  elect,  224. 
but  in  case  of  doubt,  promiser  to 
perform  that  in  which  most  strongly 
bound,  ib. 

9.  treaty  confirmed  on  oath  to  be 

preferred  to  one  not  sworn  to, 
ib. 

10.  treaty  enjoined  under  a  penally,  to  be 
preferred  to  that  not  enforced  by 
one,  ib. 

wo,  of  that  enjoined  under  a  greater 
penalty  to  that  enforced  by  a  lesser, 
ib. 


TREATIES  OF  PEACE,  428.  fioPua 

'  TRIBUTARY  STATE.  SeeSmn. 
what,  8. 

is  a  sovereign  state,  3. 

TROOPS, 

right  of  levying,  294. 
enlistment  of,  294^  298. 

TRUCE.  SeeWAB, 
what, 

does  not  terminate  the  war,  ib* 
is  partial  or  general,  i^. 
general  truce  for  many  yetrs,  i&. 

how  concluded,  ib. 
sovereign's  faith  engaged  in,  406. 
when  truce  begins  to  be  obligatory,  ib. 
publication  of,  ib. 

subjects  contravening  the  tnce,  ik 
violation  of,  407. 

stipulation  of  penalty  against  infractor 

of,  ib. 
time  of  the  truoe,  ib. 
eflects  of  a  truce,  408. 
what  or  not  allowed  during  continotnce 
of^  ib. 

rales  respecting,  408,  408. 

1.  each  party  may  do  at  home  whst 
they  have  a  right  to  do  in  tim 
of  peace,  4D9L 
8.  not  to  take  advantage  of  the  tma 
in  doing  what  hostilities  wooU 
have  prevented,  ib. 
as  continuing  the  woriu  of  a  acft, 
ib. 

or  repairing  breaches,  dec,  ib, 
or  introducing  succours,  iJiL 
distinctions  herein,  ib. 
as  army  retreating  during  a  tOh 
pension  of  hostilities,  ib. 
3.  nothing  to  be  sttempted  in  mt- 
tested  places,  but  every  thing  to 
be  left  as  it  was,  411. 
but  places  quitted,  dec,  by  com? 

may  be  possessed,  ib. 
subjects  inclined  to  revolt  not  to  be 

received  during  the  truce,  li. 
much  less  to  be  solicited  to  tresMu 
ib. 

persons  or  effects  of  enemy  n<«  to 
be  seized  during  trace,  ib. 
right  of  postliminium  during  a  troes,  iL 
intercourse  allowed  during,  ib. 
of  persons  detained  by  insunnourt*- 
ble  difficulties  afUr  expiratioo  oC 
412. 

of  adding  particular  conditions  to  tracM. 
ib. 

at  expiration  of,  war  renewed  withoa 

fVesh  declaration,  ib. 

TRUTH, 

when  bound  to  speak  it  to  in  «wb7i 

am 
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USUCAPTION.  &«  Pmscriptiom. 
what,  187,  and  note* 

VAGRANT.    See  Countbt. 
who  are  vagrants,  1113. 
those  who  hare  no  settlements,  ib. 
children      hare  therefore  no  coontiy, 
ib. 

when  country  of  vagrant  that  of  child,  ib. 
a*  where  vagrant  has  not  renounced  hia 
natural  aettlement,  ib. 

VOLUNTARY  LAW, 
what,  Ixiv.,  and  note, 
firanded  on  a  presumed  consent|  Izir. 
maxim  concerning  use  o(  Ixwi. 

VOLUNTEERS,  Was. 

WAR, 

JDefinitim  of^  2flL 

is  public  or  private,  ib. 

defensive  or  offensive,  299. 

right  of  making,  2^ 

belongs  only  to  the  sovereign  power, 

292.  aaa. 

though  sometimes  otherwise,  292. 
right  of  kinga  of  England  to  make,  292, 

293,  and  note. 

Of  the  irulntmenU  of  war,  293. 
what  deemed  such,  ^, 
troopa,  ofiicers,  Sie^  ib. 
arms,  artillery,  ic,  ib. 
right  of  levying  troops,  894. 
belongs  to  the  sovereign  power,  ib. 
is  one  of  the  prerogatives  of  majesty, 
ib. 

though  right  sometimes  limited,  t6. 

obligations  of  citizens  to  serve  and  de- 
fend the  state,  ib. 

of  the  enlistment  or  raising  of  troops, 
ib, 

of  the  exemptions  from  carrying  arms, 

who  exempt,  as  magistrates,  clergy,  &c., 

295,  296. 
of  soldiers'  pay  and  quarters, 
of  hospitala  for  invalids,  ib. 
of  mercenary  soldiers,  297. 
who  are  such,  ib. 
possK'ssion  of,  how  far  lawful,  ib. 
what  observed  in  their  enlistment,  298. 
service  of,  voluntary,  ib. 
must  not  be  by  stratagem  or    oe,  i6. 
of  enlistment  in  foreign  countries,  ib. 
permission  of  sovereign  requisite,  298. 
none  but  volunteers  to  be  enlisted,  ib, 
of  enticing  away  subjects,  ib. 
nature  of  crime  and  punishment,  i6. 
when  a  cause  for  declaring  war,  ib. 
of  the  obligation  of  soldiers,  299. 
to  t%ke  oath  of  fidelity,  ib. 
are  not  to  desert  the  service,  t6. 
punishment  of  deserters,  t6. 


WAR,  (cmtimied), 

of  solicitations  to  desert,  373. 

of  military  laws,  ib, 

necessity  of,  in  army,  ib, 

military  code  of,  what,  ib, 

of  military  discipline,  ib. 

fanportance  of,  considered,  ib, 

of  subordinate  powers  in  war,  ib, 

their  authority,  ib, 

extent  and  limit  thereof,  ib. 

promises  of,  how  far  binding  on  sovo« 

reign,  300. 
when  binding  only  on  thpmselvcs,  ib, 
of  the  assumption  of  power  by,  ib, 
their  responsibility,  ib. 
bow  they  bind  their  inferiors,  301. 
Of  the  jtat  cautei  of  tear,  ib. 
should  not  be  undertaken  without  very 

cogent  reasons,  ib, 
justificatory  reasons  and  motives  for 

making,  3D2. 
explanation  hereof  ib. 
what  in  general  a  just  cause  of  war,  ib, 
what  unjust,  ib. 
of  the  object  of  war,  ib. 
what  motives  requisite  in  undertaking 

war,  303. 
proper  motives,  what,  ib, 
vicious  motives,  what,  ib. 
of  war  undertaken  upon  just  grounds, 

though  motives  vidous,  ib. 
pretexts,  what,  304. 

of  war  undertaken  merely  for  advantage, 
ib, 

of  nations  making  war  without  reason 
or  apparent  motives,  305. 
are  considered  enemies  to  mankind,  ib, 
right  of  nations  to  punish  them,  ib. 
how  defensive  war  is  just  or  unjust,  ib. 
nation  has  no  right  to  defend  an  unjust 
war,  806,  807. 
her  duty  under  such  ctraunstances, 
305,  313. 

how  defence  may  become  just,  305, 313, 
316. 

offimsive  war,  how  for  just  in  an  evident 

cause,  305. 
requisites  to  be  considered,  306. 

1.  a  right  to  demand  something  of 

another  nation,  306,  315. 

2.  the  inability  to  obtain  it  otherwise 

than  by  force  of  arms,  306}  816. 

m. 

in  a  donbtftil  cause,  306. 
when  to  be  resorted  to,  ib. 

war  cannot  be  just  on  both  sides,  ib. 
though  sometimes  reputed  lawAil,  306, 

320. 

of  war  undertaken  to  pnntsh  a  n  ation,  307. 
should  be  founded  on  right  and  necessity, 

ib. 

duty  of  nation  at  foult,  t6. 
8bS 


IKDEX. 


654 

WAR  (contitweiT). 

aggrandiztuidnt  of  a  neighbooring  power, 

308. 

when  no  right  to  make  war,  ib. 

when  appearance  of  danger  gives  the 
right,  iiua. 

when  other  nationa  may  check  aggrand- 
izement of  a  state,  310,  311. 

other  allowable  means  of  defence  against 
a  formidable  power,  211* 

political  equilibrium,  what,  811,  212. 

ways  of  maintaining  it,  312. 

how  he  who  destroys  it  may  be  re- 
strained, 312^  aii 

behaviour  allowable  towards  a  neighbour 
preparing  for  war,  313* 
0/  the  declaration  of  tear,  21& 

of  the  necessity  thereof,  i6. 

what  it  should  contain,  ib. 

is  simple  or  conditional,  31£. 

right  to  make,  ceases  on  ofier  of  equi- 
table conditions,  ib, 

formalities  of,  ib. 

ptiblication  of,  t^. 

necessity  hereof,  ih. 

defensive  war  requires  no  declaration,  t6. 
when  may  be  omitted  in  an  offensive 

war,  ib. 

or  against  enemies'  associates,  3M* 
not  to  be  omitted  by  way  of  retaliation, 
317 

unnecessary  at  expiration  of  a  truce, 
412. 

should  be  made  where  truce  of  bng 

duration,  ib. 
TifM  of  decltiration  of  tooTy  212. 
need  not  be  till  army  has  reached  the 

frontiers,  ib. 
or  has  entered  the  enemy's  territories, 

ib. 

must  precede  acts  of  hostility,  ib. 
Duty  of  inhabitant*  on  entry  of  fortign  army 

before  dedaration,  ib. 
commencement  of  hoBtiiities,  ib. 
conduct  to  be  pursued  towards  subjects 

of  enemy  in  country  at  time  of 

declamtion, 
freedom  of  persons  and  property,  ib. 
time  allowed  for  departure,  ib. 
extension  of  that  time,  when,  ib. 
when  to  be  treated  as  enemies,  ib. 
Publication  of  the  war  and  manifestoes, jib. 
necessity  for,  among  neutrals,  ib. 
how  published,  311L 
manifestoes,  what,  ib. 
what  they  should  cuntain,  ib. 
decorum  and  moderation  to  be  obaerred 

in,  ib. 

Of  Icwfid  toar  in  due  fornix  ib, 

requisites  of,  t6. 

by  whom  to  be  made,  ib. 

also  termed  a  regular  war,  320. 


WAR  (continued). 

how  ikr  noticed  in  ootirts  of  jtistioe,^^ 
in  note. 

distinctions  between  lawful  and  la- 

lawful  war,  22iL 
between  unlawful  and  informal,  ih, 
grounds  of  distinction,  S'iO,  3iL 
Of  the  enemy,  and  tkins^t  bciotigiMg  lo  km, 

ib.    See  ExKMT. 
Of  neutrality,  232.    tiee  Njcctbautt. 
Of  the  rigfUs  of  nations  in  irar,  tat 
note. 

general  principles  of,  315. 
diifcrenc^  between  what  may  be  doK 

of  right,  and  what  merelj  slh^d 

216. 

the  right  to  weaken  an  cneniT  bj 
every  justifiable  method,  347,,^ 
3M. 

the  right  over  the  enemj*i  perw 
242. 

origin  and  limitation  of  this  right,  tl 
of  giving  quarter,  and  the  ofTcr  to  o 

pitulate,  348. 
enemy  not  to  be  killed  after  oeuaf  u 

resist.  348.  350.  3M. 
case  when  quarter  may  be  refused,  218, 

2fil. 

enemy  violating  the  laws  of  wsr, 

350,354,  3fil. 
of  the  governor  of  a  town  miiti^  » 

obstinate  defence,  349,  350. 
ReprisaU,  what,  MiL    ikt  KEPEiiAL 
a  system  of  retaliation,  348. 
examples  of,  349,  and  note, 
what  prisoners  not  to  be  the  salject  d, 

349.  3^ 
Fugitives  and  dtserten,  251. 
when  may  be  put  to  death,  ri. 
of  the  clemency  to  be  shown  to  thed. 

ib. 

capitulation  with  respect  to,  t&. 

Women,  rhUdren,  aged,  and  the  mk, 

not  to  be  put  to  death,  t^. 

unless  guilty  of  acts  of  hostilitji 
Clergymen,  men  of  letters,  i^c,  ib. 

also  exempted  from  death,  ti. 

when  not,  ib. 

peasants  and  those  not  carrying  tnos 

352.  353. 
likewise  exempt,  ib. 
their  freedom  in  general,  ib. 
when  may  have  restraints  impewd  • 

them,  353. 
Of  prisoner  I  of  war,  ib.    See  Pr.'"»051X. 
right  of  making,  ib. 
its  object,  ib. 

not  to  be  put  to  death,  343,  3^ 
225. 

treatment  of,  854,  and  note. 

of  prisoners  who  cannot  be  M>  il^ 

of  condemning  them  to  slatwy,  JJ^ 
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WAR  (continued). 

ex^ange  and  ransom  oft  357.    See  Rax* 

80M. 

object  of,  2^ 
when  it  takes  place,  ib. 
how  regulat(>d  in  general,  ib. 
when  exchange  may  be  refused,  t6. 
of  providing  liberty  of,  in  treaty,  ib. 
right  of  nation  to  prohibit  ransom  of, 
357,  358. 

of  assassinating  and  poitoning  of^  2fi8  to 

mL 

meaning  of  assassination,  359. 

is  contrary  to  the  law  of  nature,  360, 

guilt  of  sovereign  resorting  thereto, 

361. 

how  punished,  ib. 

use  of  poison  not  to  be  adopted  by 

wiiy  of  reprisal, 
Of  tht  right  of  war  with  regard  to  things 
belonging  to  tht  enrmy,  364.  Set 
Ekknt. 

Of  tht  sovereign  who  wage*  an  wtj'utt  war, 
378. 

an  unjust  war  gives  no  right,  ib. 
guilt  of  him  who  underUkee  it,  378,379. 
his  obligations,  379. 
Of  the  effects  of  a  regular  war,  3ftl- 
is  bound  to  make  reparation,  ib. 
nations  not  rigidly  to  enforce  the  law  of 

nature  agaiiisl  each  other,  ib. 
should  observe  the  voluntary  law  of, 

382. 

reason  for  this,  t6. 

regular  war,  its  effects,  ib. 

whatever  permitted  to  one  party.  Is  so 

to  the  other,  382,  383. 
effect  of  the  voluntary  law  in  an  unjust 

war,  383. 
Of  acqttisitions  by  war,  2S4i 
war,  whi»n  a  lawful  mode  of  acquisition,  ib. 
conditions  nccc!*siury  to  render  it  just, 

384^385. 

every  acquisition  in  regular,  valid,  2fijL 

and  this  though  war  unjust,  ib. 
exception  in  case  of  war  destitute  of  any 
plausible  pretext,  385. 

acquisition  of  movable  property,  385,  in 
note. 

of  maritime  captures,  ib. 

title  to,  when  complete,  ib. 

law  as  to,  in  England,  ih. 

acquiiiition  of  ixumuvables  on  conquest, 

to  whom  thry  belong,  U>. 
when  title  thereto  complete,  ib. 
how  to  transfer  them  validly,  387,  395. 
conditions  on  which  a  conquered  town 

iB  acquired,  387. 
such  righto  only  acquired  as  belonged 

to  the  conquered  sovereign,  ib,  ^ 
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lands  of  pri^Tite  persons,  388. 
Ibrmerly  subject  to  the  right  of  conquest, 
ib. 

such  right  now  confined  to  public  pro- 
perty, ib. 

conquest  of  the  whole  state,  ib. 

treatment  of  the  conquered  state,  388. 
Sec,  and  note. 

to  whom  the  conquest  belongs,  391, 
365.  and  note. 

the  nation  entitled  thereto, 

nature  of  the  Bovereign's  right  thereto, 
391,  3G5,  and  note. 

of  liberating  a  people  whom  the  enemy 
have  unjustly  conquered,  3iLL 

when  under  an  obhgatioa  to  do  so,  339, 
and  note. 

Of  the  right  of  pottlimimmn^  392.    Set  Jrs 
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Of  tht  rights  of  priviUe  persons  in  wcir,  399. 
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out  the  sovereign's  ocder,  ib. 
nature  of  that  order,  ib. 
nece»>ity  iur,  and  why  adopted,  399, 

precise  meaning  of  order,  400,  and 
note. 

how  interpreted,  400. 

what  private  persons  may  undertake, 

presuming  on  the  sovereign's  will 

ib. 

of  privateers,  ib. 

nature  of  their  rights,  400,  iQl^ 
of  volunteers,  iQL. 
their  treatment,  ib. 

what  soldiers  and  subalterns  may  do, 

401,  iD2. 

obligation  of  state  to  indemnify  subjects 
for  damages  sustained  in  war,  402, 
403,  and  note. 

distinction  herein,  ib. 
duty  of  »tato  in  this  respect,  403,  and 
note. 

Of  conventions  made  during  war,  404.  Stt 
Tbdci. 

of  truce  and  suspension  of  arms,  ib. 
distinction  between,  ib. 

docs  not  terminate  the  war,  ib. 
a  truce  iti  either  partial  or  general,  i6. 
of  a  general  truce  for  many  years,  Uk 
how  conriuded,  i6. 
sovereign's  &ith  engaged  in,  4M. 
when   truce  begiiis  to  be  obligatory, 
f6. 

publication  of,  ib. 

subjects  contravening  of,  ib. 

truce  not  thereby  broken,  ib, 

punishment  of  delinquents,  406, 40Y. 

violation  of,  407. 

its  diKHtilution  by  breach  of  one  of  OOO' 
tracting  parties,  ib. 
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necessity  of  specifying,  407,  408» 

how  conatnied  in  the  abMOCe  of  such 

specification,  ^Q&, 
general  eflecta  of  a  trace,  ib, 
what,  or  not  allowed  during  eontinn- 

ance  of  it,  ib. 
ralee  refpecting,  409.   8te  Tkuqi. 
Of  capitvUcUioru,  412. 
by  whom  to  be  condoded,  418,413. 
claiuea  thereof,  413. 
neoeaitj  for  their  observance,  414. 
promises  made  to  the  enemy  by  &!• 

dividu&U  are  binding,  414,  371, 

322. 
instances,  41jL 

duty  of  BOTereign  to  see  them  fulfilled, 
414. 

u  to  oontracte  in  fiiTonr  of  alien  ene- 
mies, 414,  note. 
M  to  promises  of  ransom,  414.  Bet 
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of  conventions  relating  to  ransom,  419, 
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WATS,  43.   Stt  PuBUO  Wats. 
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customary  law  respecting,  IxiT.  noteu 

WILLS, 

▼aUdity  of,  how  decided,  167. 

how  construed  in  England^  167,  noteu 

prisoner  of  war  may  make,  398. 

WORSHIP.   Set  RjiLiaiOH. 
what,  46. 

is  either  pnhlie  or  prirata,  8L 

of  the  establishment  of,  56^  59^  60« 

how  destroyed,  fil. 

of  attendance  at  public  worship,  lAw 

how  far  enjoined  by  religion,  xb, 

WRECKS, 

of  the  right  thereto,  130,  and  note, 
in  what  cases  allowed,  ii. 
only  where  owner  cannot  be  focmd, 
ib, 

to  whom  they  belong,  ib. 
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